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MICHAELMAS  TERM,  15  VICT. 


1861. 

Pbrcital  v.  Nanson  and  Othera 

JVbr.  6. 

JLrESPASS  for  seizing,  cutting,  and  damaging  certain  On  an  issue  as 
nets  of  the  plaintiff.  ZTJ^It 

The  defendants  pleaded  several  pleas  of  justification,  «y.«tt«nMofa 

*  iT  rf  ^    deceased  recciT- 

Btating  in  substance  that  the  Earl  of  Lonsdale  was  pos-  er,  charging 
sessed  of  a  certain  dose  called  "  Sol  way  Frith  \"  and  because  the  receipt  of 
the  said  nets  were  wrongfully  therein  incumbering  the  J^ei^d^ue"**" 
same,  and  doing  damage  therein  to  the  said  Earl,  the  de-  ^^  certain 
fendants,  as  his  servants  and  by  his  command,  seized  the  whom  the  sab- 
nets,  and  necessarily  a  little  damaged  the  same. — Replica-  ^eT^  fix^ 

tions,  dB  ininria.  anetinthe 

'  *^  fishery,  are  efi- 

At  the  trial,  before  WiUiams,  J.,  at  the  last  Carlisle  ^^^^  ">  ^p- 
Summer  Assijsesy  ihe  defendants,  in  order  to  prove  the  title  right 
of  ike  Earl  ci  Lonsdale  to  the  close  in  question,  tendered 
in  evidenoatkd  foUowing  -eiitrtefi  in.  a  book  containing  a 
deceased  receiver's  accounts,  and  produced  from  the  cua« 
tody  of  the  Earl. 

1733.  £8.  d. 

Aug.  nth.  Beeei^edofMr.Thoe.  Hodgson  in  662. 3#.  aid 
and  in  his  half-year's  salary  20a,  in  all,  on  account 
for  Dromburgh  tenants'  rents  for  half  a  year  at 
Pent  lasty  (whereof  152.  8«.  2d.  are  customary,  and 
402. 16«.  4^  free  rents) 56    3  6^ 

YOL.  VII.  B  EXCH. 


4^^ 


EXCHEQUER   REPORTS. 

1851  £    9.    d. 

^    V     "^  Eeceived  also  of  him  a  yearns  rent  due  from  Farmer, 

Pkrcival  of  Drumburgh  demeau,  and  himBel^  as  owner  of 

Nanson  Plumptrees  and  Bewleys  tenemants  in  Easton,  for 

y®  liberty  of  fixing  a  raise  net  in  Solway  Frith  in 
year  1732,  at  6«.  ^,  each  share  .        .        .10     0 

1734. 
Sept.  30th.    Received  of*  Mr.  Thos.  Hodgson  y*  respec- 
tive shares  due  from  3  proprietors  of  y^  raise  net  set 
in  y*  Solway  Frith  in  Drumburgh  in  y*  year  1733    .10     0 

1735. 
Sept.  30th.  Received  of  Mr.  Thos.  Hodgson,  being  y* 
respective  shares  of  6».  8c/.  each  due  irom.  y«  two 
owners  of  Bewleys  and  Plumptree  tenemants  in  Eas- 
ton  for  fixing  a  raise  net  in  Solway  Frith  in  y^  year 
1734 0  13     4 

It  was  objected,  on  the  part  of  the  plaintiffs,  that  the 
two  last  entries  were  not  admissible  as  evidence  of  the 
facts  stated  in  them,  inasmuch  as  they  merely  contained  a 
statement  of  what  the  sub-receiver  told  his  principal  re- 
specting the  parties  who  paid  rent,  and  the  account  on 
which  it  was  paid.  The  learned  Judge,  however,  admitted 
the  documents  in  evidence,  and  a  verdict  was  found  for  the 
defendants. 

Watson  now  moved  to  set  aside  the  verdict,  and  for  a 
new  trial,  on  the  ground  of  the  improper  reception  of  this 
evidence  (a). — ^The  receipts  objected  to  were  not  admissible, 
for  the  facts  stated  in  them  amounted  only  to  hearsay  evi- 
dence. The  sub-receiver  told  his  principal  that  certain 
persons  had  paid  rent  for  the  liberty  of  fixing  a  net  in 
Solway  Frith.  The  rule  is,  that  whatever  a  person  could 
himself  have  proved,  his  entry  is  evidence  of  that  fact  after 
his  death.  K  the  principal  receiver  had  been  alive,  he 
could  not  have  given  evidence  of  what  his  deputy  told 
him  respecting  the  payment  of  this  rent     The  receipts, 

(a)  He  also  moved  on  other  grounds,  not  material  to  notice. 


V, 
N  ANSON. 


MICHAELMAS   TEHM,    15  YICT. 

therefore,  are  merely  evidence  that  the  sums  were  received        1851. 
by  him  as  receiver.    [Parke,  B. — If  a  person  have  peculiar      pbrcival 
means  of  knowing  a  fact,  and  make  a  declaration  or  writ- 
ten entry  of  that  fact,  which  is  against  his  interest  at  the 
time,  it  is  evidence  of  that  fact,  as  between  third  persons, 
after  his  deatL     Upon  that  principle  it  was  decided  in 
Highara  y.  Ridgway  (a),  that  an  entry  made  by  a  midwife 
of  having  delivered  a  woman  of  a  child  on  a  certain  day, 
and  for  which  her  charge  was  paid,  was  evidence  of  the 
age  of  such  child.    Alderson,  R — In  the  case  of  an  attor- 
ney's bill,  a  charge  for  serving  a  notice  on  A.  B.  would, 
after  the  attorney's  death,  be  evidence  of  a  service,  although 
perhaps  it  was  effected  by  the  attorney's  clerk.     PoUock, 
C  R — ^If  the  entry  is  admitted  as  being  against  the  in- 
terest of  the  party  making  it,  it  carries  with  it  the  whole 
statement ;  but  if  the  entry  is  merely  an  act  done  in  the 
course  of  a  man's  duty,  then  it  is  confined  to  matters  with- 
in that  duty.]    The  first  of  the  receipts  is  not  objected  to, 
fts  part  of  the  rent  therein  mentioned  appears  to  have  been 
paid  by  the  principal  receiver  himself     [Parke,  B,— In 
Davies  v.  Humphreys  (b),  it  was  argued,  that  although  the 
indorsement  on  the  note  was  evidence  of  the  payment  of 
the  money,  yet  it  was  not  evidence  to  shew  for  whom  the 
money  was  originally  advanced;  but  the  Court  held  other- 
wise.] 

Pollock,  C.  B. — There  ought  to  be  no  rule.  I  cannot 
understand  why  one  of  these  documents  should  be  receiv- 
able in  evidence,  and  not  the  other  two  also.  The  first 
contains  an  entry  that  rent  was  received  firom  Hodgson ; 
and  the  other  two  are  to  the  same  effect;  they  relate  to 
rent  received  from  him  in  the  two  following  years.  The 
case  of  Dames  v.  Humphreys  is  an  authority  in  point. 

(a)  10  East,  109.  (6)  6  M.  &  W.  153. 

b2 


EXCHEQUER  REPORTS. 

1861.  Parke,  B. — It  is  not  necessary  to  consider  whether  these 

PsRcivAL  entries  would  have  been  admissible,  if  they  had  merely 
Nanson.  contained  a  statement  that  the  money  was  received  on  ac- 
count of  third  persons.  In  all  probability  they  would,  on 
the  authority  oiDavies  v.  Humphreys,  and  other  cases  col- 
lected in  Taylor  on  Evidence  (a).  That,  however,  it  is  un- 
necessary to  decide ;  because,  if  these  entries  be  looked  at,  it 
is  clear  that  Hodgson  paid  on  three  occasions  for  the  liberty 
of  fixing  a  net,  enjoyed  by  himself  and  others;  that  is, 
upon  one  occasion  he  paid  the  whole  rent,  and  upon  the 
two  other  occasions  he  paid  also  for  the  shares  of  his 
copartners.  Therefore,  these  documents  were  clearly  ad- 
missible in  evidence.  But  I  am  by  no  means  prepared  to 
say,  that  if  the  payment  had  been  on  account  of  a  third 
person  only,  they  would  not  have  been  evidence  against 
that  third  person  of  such  payment,  on  the  principle  that 
receipts  are  evidence  not  only  of  the  fact  of  payment  having 
been  made,  but  also  of  the  account  on  which  it  was  made. 
In  this  case,  however,  the  entries  are  so  connected,  that  if 
one  is  admissible  in  evidence,  the  whole  are  admissible 

Alderson,  B.,  and  Platt,  R,  concurred. 

Rule  refused. 

(a)  Page  443. 
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1851. 

CoLLiHs  and  Another  t;.  The  South  Staffo&dshibe         iV6v.  19. 

Bailwat  Company. 

UEBT. — ^The  declaration  stated,  that,  before  and  at  the  where  par- 
time  of  the  making  of  the  agreement  hereinafter  mentioned,  ^J^  ^. 
the  defendants  were  a  corporation  established  and  incor-  suaiiceofthe 
porated  by  Act  of  Parliament  for  the  purpose  of  making  a  daiues  of  the 
iwlway  caUed  "  The  South  StaflTordshire  RaUway  f  that  the  Jsf  a^ni^on 
plaintifis  were  possessed  of  and  interested  in  certain  lands  of  d»«ppted  com- 

*  ^  ^  pensation  for 

or  hereditaments  more  particularly  described  and  referred  bmd  required 
to  in  the  schedule  written  under  the  agreement;  that  the  (>mpany,^d 
said  knds  or  hereditaments  were  required  by  the  defend-  J^^^^S^JlSl!"* 
ants;  and  they  the  defendants  were,  by  the  statutes  in  that  ^^  on  **»«  p^t 

,  oftheCompajiy 

case  made  and  provided,  duly  authorised  to  take  the  said  u  signed  by 
lands  or  hereditaments  in  which  the  plaintiffs  were  so  in-  anAi^^mSi 
terested  for  the  execution  of  the  said  railway;  that  the  de-  ^'i*?  **!»*  ««5- 
fendants  had,  for  the  purpose  of  making  and  executing  the  potwithstand- 
«aid  railway  or  works,  taken  possession  of  the  said  lands  or  liminaiy  forms 
hereditaments  in  which  the  plaintiffs  were  so  interested  as  Jtotatehave^* 
sforesaid,  and  in  respect  of  which  the  plaintiffs  were,  by  °f.*h^VT" 
reason  of  the  same  having  been  so  taken  possession  of  by  foraubeingoniy 
the  defendants,  entitled  to  compensation  or  satisfaction  wherT^e  ar- 
from  the  defendants;  but  the  defendants,  before  or  at  the  **»*™*'J"  »• 

'  '  compulsory. 

time  of  the  making  of  the  agreement,  had  not  made  any 
satisfaction  to  the  plaintiffs  for  their  interest  in  the  said 
kods  or  hereditaments  so  taiken  by  the  defendants,  either 
\mder  the  provisions  of  **  The  Lands  Clauses  Consolidation 
Act,  1845,^'  or  of  the  special  Acts  of  Parliament  relating 
to  the  South  Staffordshire  Railway  Company,  or  any  Act 
inooiporated  therewith  or  otherwise;  and  the  plaintiffs 
claimed  for  such  compensation  from  the  defendants  a  sum 
of  money  exceeding  the  sum  of  502.,  to  wit,  the  sum  of  900Z., 
of  which  the  defendants  at  the  time  of  the  making  of  the 
agreement  had  notice.  And  thereupon,  to  wit,  on  &c.,  an 
agreement  was  made  and  entered  into  by  and  between  the 
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plaintiffs  and  the  defendants,  as  follows,  that  is  to  say: — 
"  Whereas  the  hereditaments  described  or  referred  to  in 
the  schedule  hereunder  written  are  required  and  are  au- 
thorised to  be  taken  for  the  purposes  of  the  South  Stafford- 
shire Railway  Company,  who  are  a  corporation  established 
and  incorporated  by  several  Acts  of  Parliament,  &c.,  [set- 
ting out  the  titles  of  the  Acts];  and  whereas  Thomas  Col- 
lins and  Thomas  Churchill,  of  &c.,  are  tenants  from  year 
to  year  in  possession  of  the  said  hereditaments;  wherefore 
the  said  Company,  in  obedience  to  the  directions  in  this 
behalf  of  The  Lands  Clauses  Consolidation  Act,  1845,  which 
is  incorporated  in  the  several  hereinbefore-mentioned  Acts 
respectively,  duly  gave  to  and  served  upon  them  the  said 
T.  Collins  and  T.  Churchill  a  notice  in  writing,  dated  the 
22nd  day  of  August,  1848,  that  the  said  hereditaments 
were  required  for  the  purposes  of  the  said  railway,  and  of 
the  intention  of  the  said  Company  to  take  the  same;  and 
whereas  the  said  T.  Collins  and  T.  Churchill,  by  a  notice 
in  writing  under  their  respective  hands,  bearing  date  the 
8th  day  of  September,  1848,  and  addressed  to  and  duly 
served  upon  the  said  Company,  claimed  as  compensation 
in  respect  of  their  interest  in  the  said  hereditaments  the 
sum  of  9001,  and  they  thereby  signified  their  desire  to 
have  such  claim  for  compensation  settled  by  arbitration  in 
the  manner  mentioned  in  and  for  such  case  made  and  pro- 
vided by  The  Lands  Clauses  Consolidation  Act,  1845 ;  and 
whereas  the  said  Company  did  and  do  dispute  the  said  claim 
for  compensation  of  the  said  T.  Collins  and  T.  Churchill, 
and  did  on  the  4th  day  of  June  instant  offer  to  the  said 
T.  Collins  and  T.  Churchill  the  sum  of  150Z.in  satisfaction 
of  their  said  claim,  but  which  the  said  T.  Collins  and  T. 
Churchill  have  refused  to  accept ;  wherefore  it  has  been 
agreed  between  the  said  Company  and  the  said  T.  Collins 
and  T.  Churchill,  that  the  said  dispute  shall,  in  compliance 
with  the  provisions  of  the  said  Lands  Clauses  Consolidation 
Act,  1845,  be  settled  by  the  arbitration  of  Dugdale  Hough- 
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ton,  of  &c.,  surveyor.    Now  therefore  be  it  known,  that,  in 
parsuance  of  and  obedience  to  the  directions  of  the  said 
Lands  Clauses  Consolidation  Act,  1845,  in  this  behalf, 
the  said  Railway  Company  and  the  said  T.  Collins  and  T. 
Churchill  do,  and  each  of  them  doth,  by  this  appointment 
in  writing  under  the  respective  hands  of  Horatio  Bamett, 
the  secretary  of  the  said  Company,  and  of  the  said  T.  Col- 
lins and  T.  Churchill,  nominate  and  appoint  the  said  D. 
Houghton  to  be  the  single  arbitrator  to  whom  the  said  re- 
cited dispute  shall  be  referred,  and  who  shall  accordingly 
by  his  award  determine  what  consideration  or  other  sum 
or  sums  of  money  is  or  are  the  value  and  shall  be  paid  by 
the  said  South  Staffordshire  Railway  Company  for  the  un- 
expired term  or  interest  of  the  said  T.  Collins  and  T. 
Churchill  of  and  in  the  said  hereditaments,  and  for  any 
just  allowances  which  ought  to  be  made  to  them,  and  for 
any  loss  or  injury  they  may  sustain  in  respect  of  the  said 
hereditaments  by  reason  of  the  exercise  of  all  or  any  of  the 
powers  of  The  Lands  Clauses  Consolidation  Act,  1 845,  or 
the  several  hereinbefore-mentioned  Acts,  or  any  or  either 
of  them,  or  any  Act  incorporated  therewith. — In  witness 
whereof  the  said  T.  Collins  and  T.  Churchill,  and  also  the 
said  H.  Bamett,  as  such  secretary,  have  hereunto  set  their 
hands,  the  18th  day  of  June,  1849.     Thomas  Collins,  Tho- 
mas Churchill,  and  Horatio  Barnett"     [The  declaration 
then  set  out  the  schedule,  and  averred  the  identity  of  the 
parties  to  the  agreement  with  the  plaintiffs  and  defendants 
in  this  action.] — ^Averments,  that  the  agreement  was  signed 
and  executed  by  the  said  H.  Barnett,  the  secretary  of  the 
Company,  for  or  on  behalf  of  the  Company;  that  the  said 
D.  Houghton,  in  pursuance  of  the  powers  contained  in  the 
agreement,  having  taken  upon  himself  the  burden  of  the 
arbitration,  did,  in  due  manner  and  in  pursuance  of  the 
powers  vested  in  him  by  the  agreement,  and  within  three 
calendar  months  from  the  time  he  was  so  appointed  arbi- 
trator, and  in  accordance  with  the  provisions  of  The  Lands 
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I8fil.        Clauses  Consolidation  Act,  1845,  to  wit,  on  the  10th  day 

^c^^^^     of  August,  1849,  duly  make  and  publish  his  award  in 

^'  writing,  under  his  hand  and  seal,  of  and  concerning  the 

South  Staf- 

FORDRHiRB  uiatters  in  difference  between  the  plaintiffs  and  defendants 
^^^^  '  &a ;  and,  after  reciting  the  said  agreement,  did  by  his  said 
award  then  award,  arbitrate,  and  determine,  that  the  sum 
of  2882.  should  be  paid  by  the  defendants  to  the  plaintiffs 
for  the  purchase  of  their  estate  and  interest  in  the  said 
lands,  buildings,  and  premises,  and  in  full  of  all  other 
claims  and  demands  which  the  plaintiffs  might  have  or  be 
entitled  to  claim  against  the  defendants  in  respect  of  the 
said  hereditaments  and  premises,  or  their  estate  and  in- 
terest therein,  or  in  any  manner  relating  thereto,  with  in- 
terest, at  the  rate  of  52.  per  cent.,  on  the  sum  of  2882.  from 
the  time  the  defendants  entered  upon  and  took  possession 
of  the  said  hereditaments  and  premises  imtil  the  payment 
thereof;  and  that  the  sum  of  2882.  and  interest  should  be 
paid  by  the  defendants  to  the  plaintiffs  on  the  20th  day  of 
August,  A.I).  1849.  That  afterwards,  to  wit,  on  the  13th 
day  of  March,  a.  d.  1850,  and  before  the  commencement 
of  this  suit,  the  said  D.  Houghton,  as  such  arbitrator,  and 
according  to  and  in  compliance  with  the  proyisions  of 
The  Lands  Clauses  Consolidation  Act,  1845,  settled  aU  the 
costs  of  the  arbitraticm  and  incident  thereto  to  amount  to, 
and  the  same  when  so  settled  amounted  to,  the  sum  oi 
2212.  78, 7c2b ;  of  all  which  the  defendants  afterwards,  to  wit, 
on  &a,  had  notice. — ^Breach,  that,  although  the  defendants 
paid  to  the  plaintiffs  the  sum  of  2882.  so  awarded,  yet  they 
have  not  paid  the  sum  of  2212L  7a  7d,,  the  costs  so  settled 
by  the  arbitrator  as  aforesaid. 

Plea — That  the  hereditaments  in  the  declaration  men- 
tioned to  have  been  in  the  occupation  and  possession  of 
the  plaintiffs,  were,  during  all  the  time  in  the  declaration 
mentioned,  in  the  occupation  and  possession  of  the  plain- 
tiffs as  tenants  thereof  from  year  to  year,  and  not  other- 
wise; and  that  the  plaintiffs  had  not  at  any  time  any 
greater  interest  therein  or  in  any  part  thereof  than  as 
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mck  tenants  thereof  firom  year  to  jear;  and  that  the  com-        1851. 
penndon  claimed  by  them>  as  in  the  declaration  mention-       coumm 
ed,  was  so  claimed  for  and  in  respect  of  their  said  interest    ^      ^* 
afl  sach  tenants  firom  year  to  year  of  the  said  heredita-     poembies 
znents,  and  not  otherwise;  and  that  the  agreement  be- 
tireen  the  plaintiffs  and  the  defendants,  that  the  said  dis- 
pute should  be  settled  by  arbitration,  was  not  an  agree- 
ment made  or  entered  into  by  them  under  or  by  yirtue  of 
the  provisions  of  The  Lands  Clauses  Consolidation  Act, 
1845,  as  to  the  settlement  of  disputed  claims  by  arbitra- 
tion in  respect  of  lands  taken  or  injuriously  affected  by 
the  execution  of  any  works,  and  for  which  satisfaction 
shall  not  have  been  made;  and  the  nomination  and  ap- 
pointment of  the  said  Dugdale  Houghton  to  be  such  single 
arfaitrator  was  not  a  nomination  and  appointment  made  by 
the  plaintiffs  and  defendants  under  or  by  virtue  of  the 
provisions  of  the  last-mentioned  Act;  but  the  agreement 
and  the  nomination  and  appointment,  respectively,  were 
80  made  by  the  plaintiffs  and  the  defendants  by  arrange- 
ment and  agreement  among  themselves,  irrespectively  of 
ihe  last-mentioned  provisions  of  the  last-mentioned  Act, 
and  in  pursuance  of  a  request  to  have  the  question  of  dis- 
puted compensation  settled  by  arbitration,  made  by  the 
plainti&  to  the  defendan^ts  long  before  any  taking  posses- 
sion by  the  defendants  of  the  lands  and  hereditaments,  to 
wit,  on  &c 

Special  demurrer,  assigning  for  causes  (amongst  others), 
that  the  plea  neither  traverses  nor  confesses  and  avoids 
the  declaration ;  for  even  if  the  subject  matter  referred  to 
arbitration  by  the  agreement  was  not  a  matter  which  could 
be  submitted,  or  which  the  parties  could  be  obliged  to 
submit,  to  arbitration  under  the  compulsory  provisions  of 
The  Lands  Clauses  Consolidation  Act;  yet  it  was  com- 
petent for  them,  by  agreement  between  themselves,  to 
submit  such  subject  matter  to  arbitration  according  to  the 
provisions  of  that  Act:  also  that  the  plea  amounts  to  an 
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argumentative  traverse  of  the  parties  having  made  the 
agreement,  and  ought  to  have  concluded  to  the  country : 
also,  that  the  plea  attempts  to  refer  to  a  jur7  matter  of 
law,  viz.  the  legal  effect  of  the  submission. — Joinder  in  de- 
murrer. 


Quain  (BramweU  with  him)  argued  in  support  of  the 
demurrer  (Nov.  1 7). — The  declaration  is  good,  and  the  plea 
bad.  The  defence  attempted  to  be  set  up  is,  that  as  the 
plaintiffs  are  only  tenants  from  year  to  year  of  the  lands 
in  question,  their  claim  to  compensation  cannot  form  the 
subject  matter  of  a  reference  under  the  arbitration  clauses 
of  The  Lands  Clauses  Consolidation  Act  (a)  (8  &  9  Vict 


(a)  The  following  are  the  ma- 
terial sections  referred  to : — 

Sect  23.  ''If  the  compensation 
claimed  or  offered  in  any  such 
case  shall  exceed  50^^  and  if  the 
party  claiming  compensation  de- 
sire to  have  the  same  settled  by 
arbitration,  and  signify  such  de- 
sire by  notice  in  writing  to  the 
promoters  of  the  undertaking, 
before  they  have  issued  their 
warrant  to  the  sheriff  to  summon 
a  jury  in  respect  of  such  lands, 
under  the  provisions  hereinafter 
contained,  stating  in  such  notice 
the  nature  of  the  interest  in  re- 
spect of  which  such  party  claims 
compensation,  and  the  amount  of 
the  compensation  so  claimed,  the 
same  shall  be  so  settied  accord- 
ingly ;  but  unless  the  party  claim- 
ing compensation  shall  as  afore- 
said signify  his  desire  to  have  the 
question  of  such  compensation 
settied  by  arbitration,  or  if  when 
the  matter  shall  have  been  re- 
ferred to  arbitration  the  arbitra- 
tors or  their  umpire  shall  for 
three  months  have  failed  to  make 


their  or  his  award,  or  if  no  final 
award  shall  be  made,  the  ques- 
tion of  such  compensation  shall 
be  settied  by  the  verdict  of  a  jury, 
as  hereinafter  provided." 

Sect  25.  ''When  any  question 
of  disputed  compensation  by  this 
or  the  special  Act,  or  any  Act  in- 
corporated therewith,  authorised 
or  required  to  be  settied  by  ar- 
bitration, shall  have  arisen,  then, 
unless  both  parties  shall  concur 
in  the  appointment  of  a  single 
arbitrator,  each  party,  on  the  re- 
quest of  the  other  party,  shall 
nominate  and  appoint  an  arbi- 
trator, to  whom  such    dispute 
shall  be  referred ;  and  every  ap- 
pointment of  an  arbitrator  shall 
be  made  on  the  part  of  the  pro- 
moters of  the  undertaking  under 
the  hands  of  the  said  promoters 
or  any  two  of  them,  or  of  their 
secretary  or  clerk,  and  on  the 
part  of  any  other  party  under  the 
hand  of  such  party,  or  if  such 
party  be  a  corporation  aggregate 
under  the  common  seal  of  such 
corporation;  and  such  appoint- 
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c.  ]S)y  bnt  must  be  determined  by  two  justices,  according 
to  the  provisions  of  the  121st  section  of  that  Act.    It  is 


ment  shall  be  delivered  to  the 
arbitrator,  and  shall  be  deemed 
a  rabmiflaioii  to  arbitration  on 
the  part  of  the  party  by  whom 
tiie  same  shall  be  made ;  and  af- 
ter anj  such  appointment  shall 
have  been  made,  neither  party 
shall  hare  power  to  revoke  the 
same  without  the  consent  of  the 
other,  nor  shall  the  death  of  ei- 
ther party  operate  as  a  revoc»- 
isoB ;  andi^  for  the  space  of  four- 
teen days  after  any  such  dispute 
fihall  have  arisen,  and  after  a  re- 
quest in  writing,  in  which  shall 
be  stated  the  matter  so  required 
to  be  referred  to  arbitration, 
shall  have  been  served  by  the  one 
party  on  the  other  party  to  ap- 
point an  arbitrator,  such  last- 
m^itioned  party  fJEul  to  appoint 
such  arbitrator,  then  upon  such 
More  the  party  making  the  re- 
qaes^  and  having  himself  ap- 
pointed an  arbitrator,  may  ap- 
point such  arbitrator  to  act  on 
behalf  of  both  parties,  and  such 
arbitrator  may  proceed  to  hear 
snd  determine  the  matters  which 
shall  be  in  dispute,  and  in  such 
case  the  award  or  determination 
of  such  single  arbitrator  shall  be 
final" 

Seetea  "^  If  any  party  shall 
be  entitled  to  any  compensation 
in  respect  of  any  lands,  or  of  any 
interest  therein,  which  shall  have 
been  taken  for  or  injuriously 
affected  by  the  execution  of  the 
works,  and  for  which  the  pro- 
moters of  the  imdertaking  shall 
not  liave  made  satisfaction  under 
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the  provisions  of  this  or  the 
special  Act,  or  any  Act  incorpo-  Railway  Co. 
rated  therewith,  and  if  the  com- 
pensation claimed  in  such  case 
shall  exceed  the  sum  of  501.,  such 
party  may  have  the  same  settled 
either  by  arbitration  or  by  the 
verdict  of  a  jury,  as  he  shall  think 
fit;  and  if  such  party  desire  to 
have  the  same  settled  by  arbi- 
tration, it  shall  be  lawful  for  him 
to  give  notice  in  writing  to  the 
promoters  of  the  undertaking  of 
such  his  desire,  stating  in  such 
notice  the  nature  of  the  interest 
in  such  lands  in  respect  of  which 
he  claims  compensation,  and  the 
amount  of  the  compensation  so 
claimed  therein ;  and  unless  the 
promoters  of  the  undertaking  be 
willing  to  pay  the  amount  of 
compensation  so  claimed,  and 
shall  enter  into  a  written  agree- 
ment for  that  purpose  within 
twenty-one  days  after  the  receipt 
of  any  such  notice  from  any  party 
so  entitled,  the  same  shall  be  set- 
tled by  arbitration  in  the  manner 
herein  provided ;  or,  if  the  party 
so  entitled  jas  aforesaid  desire  to 
have  such  question  of  compensa- 
tion settled  byjury,  it  shall  be  law- 
ful for  himtogivenotice  in  writing 
of  such  his  desire  to  the  promoters 
of  the  undertaking,  stating  such 
particulars  as  aforesaid ;  and  un- 
less the  promoters  of  the  under- 
taking be  willing  to  pay  the 
amount'of  compensation  so  claim- 
ed, and  enter  into  a  written  agree- 
ment for  that  purpose,  they  shall, 
within  twenty-one  days  after  the 
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submitted,  however,  first,  that  a  yearly  tenancy  is  strictly 
*^  an  interest "  ifithin  the  meaning  of  the  68th  section  of 
the  8  &  9  Vict,  a  18;  secondly,  that  even  supposing  it  is 
not,  still  it  was  competent  for  the  parties,  by  agreement,  to 
submit  this  matter  to  arbitration  in  accordance  with  the 
provisions  of  that  Act,  and,  they  having  done  so,  the  award 
is  valid.    The  agreement  is  binding  under  the  97th  section 
of  the  Companies  Clauses  Consolidation  Act  (  8  &  9  Vict, 
c,  16),  which  enacts,  that,  "with  respect  to  any  contract 
which,  Lf  made  between  private  persons,  would  by  law  be 
valid,  although  made  by  parol  only  and  not  reduced  into 
writing,  such  committee,  or  the  directors,  may  make  such 
contract  on  behalf  of  the  Company  by  parol  only,  with- 
out writing,  and  in  the  same  manner  may  vary  or  dis- 
charge the  same."     The  68th  section  of  the  8  &  9  Yict. 
c.  18,  applies  to  cases  where,  as  here,  the  promoters  of  the 
undertaking  have  already  taken  possession  of  the  lands 


receipt  of  such  notice,  issue  their 
warrant  to  the  sheriff  to  summon 
a  jury  for  settling  the  same  in 
the  manner  herein  provided,  and 
in  default  thereof  they  shaU  be 
liable  to  pay  to  the  party  so  en- 
titled as  aforesaid  the  amount  of 
compensation  so  claimed,  and  the 
same  may  be  reoovered  by  him, 
with  costs,  by  action  in  any  of 
the  superior  Courts.** 

Sect  121.  ''If  any  such  lands 
shall  be  in  the  possession  of  any 
person  having  no  greater  inter- 
est therein  than  as  tenant  for  a 
year  or  from  year  to  year,  and  if 
such  person  be  required  to  give 
up  possession  of  any  lands  so  occu- 
pied by  him  before  the  expiration 
of  his  term  or  interest  therein,  he 
shall  be  entitled  to  compensation 
for  the  value  of  his  unexpired 
term  or  interest  in  such  lands, 


and  for  any  just  allowance  which 
ought  to  be  made  to  him  by  an 
incoming  tenant^  and  for  any  loss 
or  injury  he  may  sustain,  or  if  a 
part  only  of  such  lands  be  re- 
quired, compensation  for  the 
damage  done  to  him  in  his  tenan- 
cy by  severing  the  lands  held 
by  him,  or  otherwise  injuriously 
affecting  the  same;  and  the 
amount  of  such  compensation 
shall  be  determined  by  twojus- 
tices,  in  case  the  parties  d^er 
about  the  same ;  and  upon  pay- 
ment or  tender  of  the  amount  of 
such  compensation,  all  such  per* 
sons  shall  respectively  deliverup 
to  the  promoters  of  the  under- 
taking, or  to  the  person  appoint- 
ed by  them  to  take  possession 
thereof  any  such  lands  in  their 
possession  required  for  the  pur* 
poses  of  the  special  Act.** 
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without  making  compensation:  Burkinahaw  v.  The  Bir- 
mifig^am  and  Oxford  Jnnctiofh  Railway  Company  (a),  RaU- 
done  ▼.  The  York,  NewcasUe,  and  Berwick  Railway  Com- 
pany (b);  the  121st  section  is  confined  exclusively  to  cases 
in  which  lands  in  the  possession  of  a  yearly  tenant  are 
required  to  be  given  up.  The  language  of  the  latter  sec- 
tion  is,  "  if  any  such  lands  shall  be  in  the  possession  of 
any  person  having  no  greater  interest  therein  than  as  ten- 
int  for  a  year  or  from  year  to  year,  and  if  such  person 
ie  required  to  give  up  possession  of  any  lands  so  occupied 
hy  him  before  the  expiration  of  his  term  or  interest  there- 
in, he  shall  be  entitled  to  compensation ;"  &c  "  and  upon 
payment  or  tender  of  the  amount  of  such  compensation, 
all  such  persons  shall  respectively  deliver  up  to  the  pro- 
moters of  the  undertaking,  or  to  the  person  appointed  by 
them  to  take  possession  thereof,  any  such  lands  in  their 
possession,'^  &a  Unless,  therefore,  this  is  a  valid  award 
within  the  68th  section,  a  person  would  have  no  remedy 
where  the  Company  had  wrongfully  taken  possession  of 
his  land.  The  plea»  indeed,  seeks  to  take  the  case  out  of 
that  section,  by  ailing  that  the  facts  were  such  that 
there  could  be  no  valid  agreement  to  refer  under  it;  but 
if  80,  the  plea  amounts  to  an  argumentative  denial  of  the 
agreement  Besides,  the  agreement,  after  reciting  the  per- 
formance of  the  several  matters  required  by  the  68th  sec- 
tion, expressly  states,  that  the  reference  was  "  in  pursuance 
of  and  in  obedience  to  the  directions  of  The  Lands  Clauses 
Consolidation  Act;"  and  therefore  the  plea  attempts  to 
refer  to  the  jury  a  matter  of  law,  namely,  the  legal  effect 
of  the  submission. 


1861. 
Collins 

South  Staf- 

pord8hirs 

Railway  Ca 


Cowling  contriL — ^The  declaration  is  bad.  This  being 
an  action  of  debt  on  a  submission  to  arbitration,  the  plain- 
tifi,  in  order  to  maintain  the  action,  must  shew  a  mutual 


(a)  6  Exch.  475. 


(b)  19  L.  J.,  Q.  B.,  464. 
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1861.        submission,  or  other  facts  necessary  to  create  a  mutual 
Collins       obligation  upon  the  parties  to  abide  by  the  award :  2  Wms. 

South  Staf-   ^*^^^-  ^^»  ^'  O)'    ^^^  ^^^  submission  is  in  writing  only; 
FORD8MIRS     aud,  thc  defendants  being  a  corporation,  it  is  prim&  facie 
void  as  against  them:  Watson  on  Awards,  p.  72.    There- 
fore, at  common  law,  the  declaration  would  be  clearly  bad. 
Is  it,  then,  rendered  valid  by  statute?    The  97th  section 
of  The  Companies  Clauses  Consolidation  Act  is  confined  to 
contracts  made  by  the  committee  or  directors.  It  is  true  that 
the  25th  section  of  The  Lands  Clauses  Consolidation  Act 
authorises  the  secretary  or  clerk  of  the  promoters  of  the  un- 
dertaking to  appoint  an  arbitrator;  but  that  is  only  where 
the  submission  is  under  the  compulsory  clauses  of  that 
Act ;  in  other  cases  there  is  no  statutory  provision  enabling 
them  to  refer  otherwise  than  at  common  law.    The  facts 
stated  in  this  declaration  do  not  bring  the  case  within  the 
23rd  section  of  The  Lands  Clauses  Consolidation  Act;  for 
there  is  no  allegation  that  the  plaintiffs,  by  notice  in  writ- 
ing, signified  their  desire  to  have  their  claim  to  compen- 
sation settled  by  arbitration;  and  unless  they  did  so,  that 
section  requires  the  compensation  to  be  settled  by  a  jury. 
The  power  of  appointing  an  arbitrator  under  the  25th  sec- 
tion only  applies  to  cases  in  which  the  requisites  of  the 
23rd  section  have  been  complied  with.    For  similar  rea- 
sons, neither  is  this  case  within  the  68th  section.    Even 
if  the  Company  have  taken  possession  of  the  land,  in  or- 
der to  authorise  the  secretary  to  make  a  valid  appointment 
of  an  arbitrator,  it  is  requisite,  under  the  68th  section,  not 
only  that  the  claim  to  compensation  should  exceed  50L, 
but  ako  that  the  party  entitled  to  it  should  have  given 
notice  in  writing  of  his  desire  to  have  the  same  settled  by 
arbitration.    But  the  declaration  contains  no  express  aver- 
ment to  that  effect;  and  the  recital  in  the  agreement  is 
immaterial,  unless  it  first  appears  that  the  agreement  was 
binding  on  the  Company.    But  no  parol  submission  by 
the  secretary  can  bind  the  Company,  unless  the  arbitration 
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is  compulsory  under  the  proyisions  of  the  statute.    In        1851. 
Gcvld  V.  The  Staffordshire  Potteries  Waterworks  Compa-      collins 
fly  (a),  the  declaration  averred  the  performance  of  every  •• 

act  necessary  to  constitute  a  binding  submission  under  the  forimoiirb 
arbitration  clauses  of  the  statute.  Moreover,  this  is  a  case 
within  the  121st  section.  The  language  of  that  section  is 
general,  and  may  well  apply  to  all  lands,  whether  the 
Company  have  taken  possession  of  them  or  not.  It  is  one 
of  a  class  of  sections  commencing  at  the  1 19th,  and  headed, 
''With  respect  to  lands  subject  to  leases."  There  is  nothing 
in  those  sections  to  indicate  that  the  general  language  of 
the  121st  section  was  intended  to  exclude  cases  in  which 
the  Company  had  already  taken  possession  of  lands. 

BramweU  in  reply. — ^With  respect  to  the  objection  that 
the  submission  was  not  authorised  by  the  statute,  it  is  ex- 
pressly averred  that  the  agreement  was  entered  into  in 
pursuance  of  the  statute.  If  the  fact  were  not  so,  that 
allegation  should  have  been  traversed.  But  the  plea  ad- 
mits that  such  an  agreement  was  entered  into,  and  con- 
sequently every  requisite  form  must  have  been  complied 
with.  The  25th  section  renders  the  agreement  signed  by 
the  secretary  binding  on  the  Company.  It  is  enough  to 
bring  the  case  within  that  section,  that  ''  a  question  of 
disputed  compensation  "  has  arisen.  Where,  indeed,  either 
party  refuses  to  concur  in  the  appointment  of  an  arbitrator,' 
then  the  other  must  shew  that  all  the  necessary  steps  have 
been  taken,  in  order  to  bring  the  case  within  the  compul- 
sory clauses  of  the  statute;  but  if  the  parties  choose  to  con- 
sent to  an  arbitration  in  accordance  with  the  provisions  of 
the  statute,  the  only  condition  precedent  is,  that  a  question 
of  disputed  compensation  should  arise.  The  25th  section 
uses  the  words  *'  avihorised  or  required  to  be  settled  by 
arbitration."     Every  disputed  claim  to  compensation,  ex- 

(a)  5  Exch.  214. 
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1851.        ceeding  502.,  is  authorised  to  be  settled  by  arbitration,  for 
Collins"      ^*  ^^7  ^®  decided  in  that  way  if  the  parties  think  fit. 

P0RD8HIRB        The  argument  having  been  adjourned  until  the  next 

Railway  Co.  i       rkj        i  n\ 

paper  day  (Nov.  19), 

Pollock,  C.  B.,  then  said. — We  need  not  trouble  Mr. 
BramweU  any  further  in  this  case,  as  we  are  all  of  opinion 
that  the  plaintifi^  is  entitled  to  judgment,  and  on  this  very 
short  and  simple  ground,  viz.  that  there  can  be  no  neces- 
sity for  a  perfect  compliance  with  all  the  statutory  forms, 
where  both  parties  concur  in  the  appointment  of  an  arbi- 
trator. The  notices  required  by  the  Act  can  only  be  ne- 
cessary, where  no  option  is  exercised,  and  it  is  doubtful 
what  the  claimant  may  require;  but  where  the  parties 
agree  to  refer  according  to  the  statute,  and  that  agreement 
is  acted  on,  it  is  sufficient  if  the  appointment  of  an  arbi- 
trator on  the  part  of  the  Company  is  signed  by  the  se- 
cretary. 

Pabks,  R — ^This  is  a  case  where  the  parties  agreed  to 
refer;  and  in  all  cases  of  arbitration  there  is  a  power  to 
refer  by  a  submission  signed  by  the  secretary. 

Aldbbson,  B.,  and  Plait,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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lfl51. 

SmtOBS  and  Another,  Assignees  of  Gell,  an  Insolvent,  v.       j^ov.  3. 

Lord  CuRZON. 

In  July  last,  an  action  was  brought  by  one  Gell,  the  now  The  Court  will 
insolvent,  against  the  present  defendant,  which  came  on  "ee/inMin*aii 
for  trial  before  PoUock,  C.  B.,  and  a  special  jury,  at  the  action  by  the 

assignee  of  an 

Sittings  after  Michaelmas  Term,  1846,  when  a  verdict  was  insolvent  debt- 
taken  by  consent  for  the  plaintiff,  subject  to  the  award  of  ^und  tLt  an 
an  arbitrator,  to  whom  all  matters  in  diflFerence  in  the  fction  brought 

'  by  the  insolvent 

cause  were  referred.    The  order  of  reference  contained,  for  the  identi- 

cal  cause  ha/i 

amongst  the  other  usual  clauses,  a  stipulation  that  neither  been  referred, 
of  the  parties  should  prosecute  or  bring  any  action  against  /^^^^  *^**^  "* 
each  other  in  respect  of  the  matters  so  referred.    Several  «^^itrator,  and 

*^  ^  the  reference  u 

meetings  were  held  before  the  arbitrator;  but,  before  the  still  pending. 
defendant's  case  had  terminated,  the  then  plaintiff  became 
embarrassed  and  left  this  country,  and  his  attorney  being 
anable  to  proceed  for  want  of  sufficient  instructions,  all 
further  proceedings  were  suspended.  In  October,  1849, 
the  then  plaintiff  took  the  benefit  of  the  Insolvent  Act, 
1  &  2  Vict  c.  110,  and  the  plaintiffs  in  the  present  action 
became  his  provisional  assignees.  In  December,  1849,  an 
OTder  was  made  hjAlderson,  B.,  enlarging  the  time  for  the 
arbitrator  to  make  his  award,  the  period  fixed  by  the  sub- 
mission having  expired  some  months  before ;  and  the  learn- 
ed Judge  also  permitted  the  defendant  to  apply  to  the 
Court  for  security  for  costs.  In  Hilary  Term,  1850,  the 
Court  made  absolute  a  rule  staying  proceedings  until  the 
then  plaintiff  should  give  to  the  defendant  security  for 
costs.  The  rule  was  served,  and  no  further  proceedings 
were  taken  in  that  action.  Before  the  present  action  was 
commenced,  the  attorney  of  the  now  plaintiffs  had  written 
a  letter  to  the  defendant,  stating  in  effect  that  the  present  . 
action  was  brought  for  the  same  causes  as  the  former  action 
by  the  insolvent  An  application  was,  therefore,  made  to 
Martin^  R,  at  Chambers,  (after  the  submission  and  the  en* 

VOL.  Vn.  C  EXCH. 


V. 
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1851.        largement  of  the  time  had  been  made  a  rule  of  Court,  and 
Sturgu      h^  ^^^^  served  on  all  parties),  to  stay  all  proceedings  un- 
til the  fourth  day  of  this  Term,  in  order  that  application 
might  be  made  to  the  Court  to  stay  the  proceedings  abso- 
lutely.   The  learned  Judge  having  made  an  order, 

Keane  now  moved,  on  an  affidavit  stating  the  above 
facts,  for  a  rule  to  shew  cause  why  all  further  proceedings 
should  not  be  stayed. — This  action  is  brought  to  evade 
obedience  to  the  order  of  the  Court,  by  which  further  pro- 
ceedings in  the  other  action  were  made  conditional  on  the 
plaintiff  giving  security  for  costs.  The  causes  of  action 
are  admitted  to  be  identical.  The  defendant  has  always 
been  ready  to  fulfil  the  engagement  which  he  entered  into 
at  the  trial,  and  which  he  would  not  have  entered  into,  if 
the  Court  had  not  been  pledged  to  secure  him  the  equiva- 
lent which  he  looked  for,  when  he  gave  up  his  chance  of  a 
verdict  The  plaintiffs  cannot  succeed  to  the  rights  of  the 
insolvent,  and,  at  the  same  time,  divest  themselves  of  the 
burthens  which  accompany  them.  The  defendant  there- 
fore is  entitled  to  be  released  from  this  second  action  for 
the  same  cause  as  the  former,  and  to  have  the  benefit  of 
those  proceedings  in  it  which  have  already  cost  him  so 
much.  [Parke,  B. — Bankruptcy  is  no  revocation  of  a  sub- 
mission to  arbitration.  A  person  who  agrees  to  refer  a 
cause  to  arbitration  does  not  thereby  impliedly  undertake 
not  to  become  bankrupt.]  It  is  conceded,  that  bank- 
ruptcy is  no  revocation  of  a  submission  to  arbitration: 
Andrews  v.  Palmer  (a) ;  but,  under  the  circumstances  of 
this  case,  the  defendant  seeks  for  relief  from  the  Court, 
since  he  clearly  suffers  a  wrong  by  this  second  action,  to 
which  the  pendency  of  the  former  cannot  be  pleaded: 
Bigga  v.  Cox  (b).  [Alderson,  B. — ^Who  has  broken  faith 
with  him?    Not  the  present  plaintiffs,  for  they  were  no 

(a)  4  B.  &  Aid  260.  (6)  4  B.  &  C.  920. 
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ptrdes  to  tlie  former  reference;  not  the  former  plaintiff,        1851. 
for  he  has  not  revoked  the  submission,  and  is  not  a  party      sruEOEa 
to  this  action.    We  cannot  compel  the  assignees  to  become    •  ^  X' 
parties  to  the  reference,  then  why  should  we  stay  proceed- 
ings in  this  action?]    The  Court  will  not  keep  faith  with 
the  defendant  if  they  allow  this  action  to  proceed;  for, 
when  a  reference  was  su^ested,  the  defendant  was  in- 
duced to  consent  to  it  on  the  faith  that  the  Court  would 
enforce  it.     The  submission  is  now  a  rule  of  Court.     [-4/- 
denouy  R — The  Court  only  undertook  to  enforce  the  sub- 
mission under  circumstances  which  would  give  it  jurisdic- 
tion to  interfere;  the  defendant  took  upon  himself  the 
risk  of  circumstances  arising,  under  which  the  Court  could 
not  interfere  for  want  of  jurisdiction.     Insolvency  is  a 
misfortune,  against  the  consequences  of  which  the  defend- 
ant has  no  remedy.    Parke,  K — I  do  not  see  what  equity 
the  defendant  has:  this  is  the  necessary  consequence  of  an 
insolvency.    Pollock,  C.  B. — ^We  will  confer  with  my  Bro- 
ther Martin,  and  ascertain  what  were  the  grounds  upon 
which  he  thought  the  proceedings  ought  to  be  stayed.] 

Cur.  adv.  vult 
On  a  subsequent  day 

Paske,R,  said. — ^We  have  consulted  my  Brother  Martin, 
who  states  that  he  thought  th^  defendant  ought  to  be  per- 
mitted to  mention  the  matter  to  the  Court;  but  that  he 
never  intended  to  express  an  opinion  that  the  action 
ought  to  be  stayed.    There  will  therefore  be  no  rule. 

Rule  refused. 


c2 
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1851. 

Nov.  6.  Sir  Henry  Wheatley,  Bart.^  v.  Boyd. 

The  defendant  i/EBT  for  use  and  occupation. — Plea,  never  indebted, 

•ion  rf  certain'^  ^^  ^^®  ^^^y  before  JerviSy  C.  J.,  at  the  last  Surrey  Sum- 

V\^\^m^  mer  Assizes,  it  appeared  that  Sir  H.  Wheatley,  the  present 

two  trustees  for  plaintiff,  and  John  Williams,  being  trustees  under  the  will 

had  expired,  a  of  William  Wheatley  deceased,  demised,  by  indenture,  a 

P^^rT  <^ertai^  farm  and  premises  to  one  Logan,  for  a  term  which 

fiuther  term,  ^33  assigned  to  the  defendant,  who  entered,  and  remained 

bnt  waa  execnt-     ,  , 

edbjoneofthe  in  possession  at  the  expiration  of  the  term.  A  new  in- 
The  defendmit  denture  of  lease  was  then  prepared  in  pursuance  of  an  agree- 
C!!k  !!"!***       ment  between  the  defendant  and  the  two  trustees.    This 

both  trustees 

until  one  of  indenture  was  executed  by  the  present  plaintiff  and  the 
for  the  rent  due  defendant,  but  not  by  the  other  trustee;  and  it  demised 
th^oicr  toi^  the  farm  in  question  to  the  defendant  for  the  term  of  four 
tee  brought  an    years  from  Michaclmas,  1847.    John  Williams  died  on  the 

action  for  use       '' 

and  occupation:  18th  January,  1848.  The  defendant  paid  rent  up  to  Mi- 
he  might  main-  chaelmas,  1849,  to  the  agent  of  the  trustees,  who  gave  re- 
in  his  own^°°  ceipts.  Stating  that  the  amount  was  "  due  to  the  trustees 
right,  and  waa  of  the  estate  of  W.  Wheatley,  for  whose  use  the  same  is 

not  bound  to  •      i »»     nr%  •  i  i      i« 

Bue  as  surriT-  rccciYed.  The  present  action  was  brought  for  one  year  s 
ing  trustee.  Yent,  due  at  Michaelmas,  1850.  The  declaration  origin- 
ally contained  a  special  count  on  the  indenture  of  demise; 
but  that  count  was  struck  out  by  order  of  a  Judge,  the  de- 
fendant agreeing  not  to  object  at  the  trial  that  there  was 
an  instrument  of  demise  under  seal 

It  was  objected  on  the  part  of  the  defendant  that  there 
was  a  variance,  inasmuch  as  the  declaration  alleged  a  con- 
tract with  the  plaintiff  alone,  whereas  the  demise  was  by 
the  plaintiff  and  Williams.  The  learned  Judge  directed  a 
verdict  for  the  plaintiff,  reserving  leave  for  the  defendant 
to  move  to  enter  a  verdict  for  himself  or  a  nonsuit 

Sheey  Serjt.,  now  moved  accordingly. — ^The  plaintiff  ought 
to  have  sued  as  surviving  trustee.     [Parke,  R — ^The  debt 


MICHAELMAS  TERM,   15  VICT.  2 1 

is  due  to  the  plaintiff  alone.]    The  contract  was  between        I8dl. 
tlie  defendant  and  the  two  trustees.    The  rule  is,  that  if  a 
covenant  be  made  with  two  persons,  one  of  whom  dies,  the 
other  cannot  sue  unless  he  describes  himself  as  survivor. 
[Parkey  B. — ^This  is  the  case  of  use  and  occupation  under 
a  surviving  trustee;  therefore,  the  defendant  is  indebted  to 
the  survivor  for  the  use  and  occupation  by  his  permission 
whilst  he  was  survivor.    Your  argument  applies  to  the 
case  of  a  covenant]    The  declaration,  in  the  first  instance, 
contained  a  count  on  the  indenture  of  demise,  alleging  that 
the  plaintiff  survived  Williams;  but  that  was  struck  out 
[Parke^  R — Such  a  count  could  not  be  supported,  because 
the  defendant  did  not  have  all  the  consideration  for  his 
covenant  which  he  bargained  for,  namely,  the  execution  of 
the  lease  by  both  trustees.]     In  Cooch  v.  Goodman  (a),  the 
Court  of  Queen's  Bench  held  that  a  lessee  who  executes  an 
indenture  of  lease,  is  bound  by  all  the  covenants  in  it  which 
run  with  the  land,  if  he  has  entered  and  enjoyed  for  the 
whole  term,  although  the  lessor,  never  signed  or  executed 
the  lease.     [Parkey  B. — The  authority  of  that  decision  may 
be  questionable.     All  the  law  on  this  subject  was  con- 
sidered in  a  late  case  in  this  Court:  Piiman  v,  Woodbury Q)). 
PoUocky  C.  B. — If  the  debt  had  accrued  in  the  lifetime  of 
the  deceased  trustee,  then  the  plaintiff  must  have  sued  as 
sorvivor;  but  as  the  debt  accrued  after  the  death  of  the 
other  trustee,  the  plaintiff  may  sue  in  his  own  right]    The 
11  Geo.  2,  c.  19,  s.  14,  enables  a  landlord  to  recover  for  use 
and  occupation  where  the  agreement  is  not  by  deed,  so  that 
if  the  terms  of  the  Judge's  order  had  not  precluded  the  de- 
fendant from  objecting  that  the  demise  was  by  an  instru- 
ment under  seal,  the  plaintiff  could  not  have  maintained 
this  action.     \^Platty  B. — The  effect  of  that  arrangement  is, 
to  render  the  case  the  same  as  if  there  had  been  no  demise 
under  seal     PoUocky  C.  B. — If  your  argument  be  correct, 

(a)  2  Q.  B.  680.  (6)  3  Exch.  4, 
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1851.        the  plaintiff  ought  to  have  declared  that  the  defendant  Tias 
indebted  for  use  and  occupation  bj  the  sufferance  and 
permission  of  the  plaintiff  and  the  deceased  trustee.     The 
word  "landlord"  in  the  11  Geo.  2,  c.  19,  s.  14,  must  mean 
the  actual  landlord,  not  a  person  deceased.]     Between  Mi- 
chaelmas, 1847,  and  the  18th  January,  1848,  when  the 
trustee  died,  the  defendant  was  only  bound  to  pay  rent 
under  the  indenture  and  to  both  parties.    There  was  an 
express  contract;  and  in  order  to  make  the  defendant  liable 
in  this  action,  there  must  be  a  new  implied  contract.    [Pol- 
lock, C.  B. — ^Where  there  is  a  lease  under  seal  by  two  lessors 
and  one  of  them  dies,  if  the  other  proceeds  on  the  inden- 
ture he  must  declare  as  survivor;  but  where  he  sues  merely 
for  use  and  occupation,  he  may  declare  in  respect  of  an 
occupation  by  his  sufferance  and  permission.] 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  there  ought 

to  be  no  rule,  and  for  the  reasons  stated  in  the  course  of 

the  argument. 

Rule  refused. 


Nov,  4.        Davies  and  Others,  Executors,  v.  Edwards  and  Another. 

^SftHk^of  Assumpsit  by  the  plaintiffs,  as  executors  of  one  H. 
apromissory      Johnsou,  against  the  defendants,  as  makers  of  a  promissory 

note  became  in-  __.         .  ,.        ,      r>,  >.  ^  •     •       • 

Boivent,  and  in-  notc. — rlea,  inter  aha,  the  Statute  of  Limitations. 
anTthehd'dert  ^*  appeared  at  the  trial,  before  Pollock,  C.  B.,  at  the 
IXdife'^d  ^'^i^^^^sex  Sittings  after  last  Trinity  Term,  that  the  action 
dividend  waa  was  brought  to  rccovcr  the  balance  of  principal  and  interest 
to  the  holder  upon  a  promissory  note  made  to  the  deceased  by  the  de- 
iL^hentCo^  fendants  and  one  Marsden,  and  dated  13th  January,  1840. 
in  respect  of  the  It  appeared  that  interest  had  been  paid  upon  the  note  up 
in  an  action  up-  to  the  year  1844,  by  Marsden,  when  he  became  insolvent 
th"at8uchpiy-    *^^  ^^^^  ^^^  benefit  of  the  Insolvent  Debtors  Act,  and 

ment  was  not 

sufficient  to  take  the  case  out  of  the  Statute  of  Limitations,  either  as  against  the  other  makers  of 

the  note,  or  as  against  the  insolTcnt  himself. 
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iostfted  the  note  in  his  schedule,  and  the  name  of  Johnson 

u  a  creditor  for  the  note.     In  November,  1848,  a  diyidend 

of  21  3&  4c2L  was  paid  by  order  the  Insolvent  Debtors      »    ^' 

Court  on  account  of  the  note. 

On  the  part  of  the  defendants  it  was  contended,  that 
this  payment  was  not  sufficient  to  take  the  case  out  of  the 
Statute  of  Limitations ;  and  the  Lord  Chief  Baron  being  of 
that  opini<m  directed  a  nonsuit  to  be  entered,  reservin/i; 
leave  to  the  plaintiffs  to  move  to  set  that  nonsuit  aside, 
and  to  enter  a  verdict  for  the  amount  claimed. 

F.  Edwards  now  moved  accordingly. — The  payment 
on  account  of  the  note  by  the  insolvent  was  sufficient 
to  take  the  case  out  of  the  Statute  of  Limitations.    The 
schedule  was  made  by  the  insolvent's  authority,  the  debt  was 
inserted  in  it,  and  the  Insolvent  Court  made  the  payment 
to  the  creditor  on  the  insolvent's  account  and  at  his  request 
In  Jackson  v.  Fairbank  (a),  one  of  two  joint  makers  of  a 
promissory  note  having  become  bankrupt,  the  payee  of  the 
Dote  proved  und^  the  commission  and  received  dividends ; 
and  it  was  held  that  the  receipt  of  the  last  dividend,  being 
within  six  years  of  the  commencement  of  the  action,  took 
the  case  out  of  the  statute  as  against  both  makers.    And  in 
Brandram,  v.  Wliarton  (6),  the  preceding  case  was  admitted 
to  be  good  law,  although  in  the  case  before  the  Court  it 
was  held  that  a  similar  payment  made  in  respect  of  the 
idiy  for  which  a  bill  of  exchange  was  given,  did  not  take 
the  case  out  of  the  statute  with  respect  to  the  bill    [Parke, 
E— To  take  the  case  out  of  the  statute  there  must  be  a  part 
pajment  of  the  debt,  coupled  with  a  promise  to  pay  the  re- 
mainder; the  party  who  makes  the  payment  must  say  in 
effect:  ''  I  make  this  payment  on  account  of  the  debt/']     A 
discharge  under  the  Insolvent  Debtors  Act  does  not  extin- 
guish the  insolvent's  liability  to  the  payment  of  his  debts. 

(a)  2  H.  Bla.  340.  '  (6)  1  B.  &  AW.  463. 
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ISfii.        The  payment  therefore  of  the  dividend  inyolves  a  promibe 
Daviw       ^  P^7  *^®  residue  of  the  debt     [Parke,  R — I  think  you 
V*  would  have  great  difficulty  in  maintaining  the  proposition, 

that  if  an  action  were  brought  against  the  insolyent,  and 
he  were  to  plead  the  Statute  of  Limitations,  you  could 
take  the  case  out  of  the  statute  by  shewing  the  payment 
of  a  dividend  by  order  of  the  Insolvent  Court.    The  present 
questionhas  been  frequently  before  the  Courts  of  late  years.] 
The  several  cases  upon  the  subject  are  to  be  found  in  1 
Smith's  L.  C,  p.  319.    It  has  no  doubt  been  held,  that  part 
pajrment  by  the  surviving  maker  of  a  joint  and  several 
promissory  note  does  not  take  the  case  out  of  the  statute 
as  against  the  executor  of  his  deceased  co-maker:  Atkins 
V.  Tredgold  (a) ;  but  that  decision  rests  upon  the  ground 
that  the  executor  cannot  be  regarded  as  a  co-contractor 
with  the  surviving  maker  of  the  note.     [Pottodc,  C.  B, — 
In  this  case,  admitting  the  payment  to  have  been  made  by 
the  insolvent,  it  is  a  payment  by  a  party  who  has  ceased  to 
be  jointly  liable  with  the  other  defendants.    Alderson,  B. 
— Under  the  Statute  of  Limitations,  in  order  to  make  the 
payment  binding  on  the  other  party  the  payer  must  be 
jointly  liable  with  him.] 

Pabke,  B. — I  am  of  opinion  that  there  ought  not  to  be  a 
rule  granted  in  this  case,  and  that  the  learned  Judge  acted 
rightly  in  nonsuiting  the  plaintiff.  The  later  statute,  the 
9  Geo.  4,  c.  14,  makes  a  promise  in  writing  requisite  to 
take  a  case  out  of  the  operation  of  the  Statute  of  Limita- 
tions; but  it  provides  that  '^nothing  therein  contained 
shall  alter  or  take  away  or  lessen  the  effect  of  any  pay- 
ment of  any  principal  or  interest  made  by  any  person 
whatsoever."  Now  the  question  is,  whether  there  has 
been  such  a  payment  in  the  present  case  as  to  take  it 
out  of  the  Statute  of  Limitations  as  against  the  plain- 

(a)  2  B.  &  C.  23. 
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\;  and  the  question  is  therefore  wholly  irrespectiye  of        1851 
tke  statute  of  the  9  Geo.  4^  c.  14.    This  subject  had  not 
been  so  fully  considered  at  the  time  the  cases  of  Jackson 
T.  Fa^bank  and  Brandram  y.  Wharton  were  decided  as  it 
has  been  since;  but  of  late  it  has  undei^one  much  consi- 
deration^  and  the  principle  has  been  several  times  laid  down 
and  acted  upon  in  this  Court,  that  a  part  payment  in  order 
to  take  a  case  out  of  the  Statute  must  be  made  on  account 
of  a  larger  sum  thereby  admitted  to  be  due,  and  must  in- 
clude a  promise  to  pay  the  remainder.    The  first  case  which 
established  that  principle  is  that  of  Tippets  y.  Hecme  (a), 
where  the  question  was,  whether  a  sum  of  money  paid  to 
the  plaintiff,  but  on  what  account  did  not  appear,  was  suf- 
ficient to  take  the  case  out  of  the  Statute  of  Limitations; 
I  am  there  reported  to  have  said,  and  no  doubt  correctly, 
"  In  order  to  take  a  case  out  of  the  Statute  of  Limitations 
by  a  part  payment,  it  must  appear,  in  the  first  place,  that 
the  payment  was  made  on  account  of  a  debt;  secondly,  it 
must  appear  that  the  payment  was  made  on  account  of  the 
debt  for  which  the  action  is  brought    Here  the  evidence 
does  not  shew  any  particular  account  to  which  the  pay- 
ment was  applicable.    The  jury  seem  to  have  considered  it 
as  a  payment  of  part  of  the  debt  in  question;  and  perhaps, 
as  there  was  no  other  account  found  to  have  been  in  exist- 
ence between  the  parties,  they  might  be  warranted  in  so 
doing.    But  the  case  must  go  further;  for  it  is  necessary, 
m  the  third  place,  to  shew  that  the  payment  was  made  as 
part  payment  of  a  greater  debt,  because  the  principle  upon 
which  a  part  payment  takes  a  case  out  of  the  Statute  is, 
that  it  admits  a  greater  debt  to  be  due  at  the  time  of  the 
part  payment.     Unless  it  amounts  to  an  admission  that 
more  is  due,  it  cannot  operate  as  an  admission  of  any  still 
existing  debt."    That  decision  took  place  in  1834.     The 
same  view  was  taken  by  Lord  Abinger,  C  B.,  in  1840,  in 

(a)  1  Cr.  M.  &  B.  252. 
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1851.  his  judgment  in  Waugh  v.  Cape  (a).  That  was  followed  hj 
WaifiTMin  v.  Kynman  (6),  in  1847,  where  it  was  held  tha4; 
part  payment  of  a  debt  is  not  sufficient  to  take  a  case 
out  of  the  Statute,  unless  a  promise  can  be  implied  there- 
from to  pay  the  remainder  within  six  years  of  the  com- 
mencement of  the  suit  Upon  this  principle,  if  the  pay- 
ment under  such  circumstances  as  the  present  by  the 
party  is  not  sufficient  to  take  the  case  out  of  the  Statute 
as  against  the  party  himself,  for  it  is  impossible  to  con- 
tend that  a  payment  by  the  assignees  of  the  bankrupt  or 
insolvent  involyes  a  promise  by  him  to  pay  the  remainder 
to  his  creditor,  a  fortiori  it  cannot  have  that  effect  when 
not  made  by  the  party  himself  or  his  agent,  but  by  a  third 
person  who  is  appointed  to  distribute  his  assets  among  his 
creditors.  I  am  therefore  clearly  of  opinion  that  the  pay- 
ment here  is  not  sufficient  to  take  the  case  out  of  the  Sta- 
tute, the  payment  having  been  made  by  a  third  party  in 
such  a  manner  as  not  to  be  binding  either  as  against  the 
insolvent  or  as  against  his  co-contractors. 

Alderson,  B. — I  am  of  the  same  opinion.  This  payment 
is  not  an  admission  that  the  debt  is  due,  coupled  with  a 
promise  to  pay  the  remainder;  but  it  is  merely  a  pajrment 
made  by  a  permission  granted  to  the  assignee,  and  con- 
firmed by  the  Court,  to  distribute  the  insolvent's  assets 
among  his  creditors. 

Platt,  B.,  and  Pollock,  C.  B.,  concurred. 

Rule  refused. 

(a)  6  M.  &  W.  824.  (6;  1  Exch.  118. 
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1851. 

Bahfibld  and  Others,  Executors,  v.  Tuppeb.  j^ov.  8. 

Assumpsit  by  the  plaintiffs  as  executors  of  J.  Ears-  Payment  of  in- 
hike,  upon  the  following  promissory  note: —  promusorj  note 

payable  on  de- 

"  We  jointly  and  severally  promise  to  pay  on  demand  to  S^f^^JJIe 
Mr.  James  Earslake  the  sum  of  80i  ^«  «^  o"t  o( 

^  ^  the  Statute  of 

''  John  Tuppeb,  Limitations, 

"184a  Thomas  TtTBKBB."      ^ttd.^- 

ent  eTidence 

The  defendant  pleaded  the  Statute  of  Limitations.  m«n<Uf^- 

At  the  trial,  before  Lord  CampbeU,  C.  J.,  at  the  last  "ent  of  the 
Bristol  Assizes,  in  order  to  take  the  case  out  of  the  Statute  made, 
of  Limitations,  it  was  proved  that  payment  of  interest  had 
been  made  on  account  of  the  note  by  the  defendant  within 
six  years  of  the  commencement  of  the  action.  On  the  part 
of  the  defendant  it  was  contended,  that  this  alone  was  not 
sufficient,  as  it  was  not  part  payment  of  the  debt  The 
Lord  Chief  Justice  however  directed  a  verdict  to  be  en- 
tered for  the  plaintiff,  reserving  leave  to  the  defendant  to 
move  to  set  that  verdict  aside,  and  to  enter  a  verdict  for 
him. 

Montague  Smith  now  moved  accordingly. — ^Interest  was 
not  payable  on  the  face  of  the  note  The  note  being  pay- 
able on  demand,  after  demand  made  interest  would  have 
been  due  upon  it;  but  there  was  no  evidence  that  any 
demand  had  ever  been  made.  The  payments  made  by 
the  defendant  were  not  in  reduction  of  the  principal 
sum,  or  payments  as  interest  really  due  upon  the  note. 
The  9  Geo.  4,  c.  14,  enacts,  that  nothing  in  this  Act ''  shall 
alter,  or  take  away,  or  lessen  the  effect  of  any  pajrment  of 
any  principal  or  interest  made  by  any  person  whatsoever." 
But  in  this  case,  where  the  payment  of  interest  is  sought 
to  be  made  use  of  in  order  to  take  the  case  out  of  the  Sta- 
tute, interest  must  in  fact  be  due  upon  the  debt.  [Parke, 
B. — The  payment  of  interest  is  an  acknowledgment  that 
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the  debt  is  due,  and  is  an  act  from  which  a  promise  may 
be  implied  to  pay  the  debt  itself.  The  statute  9  Geo.  4,  c. 
14,  leaves  the  matter  as  to  pa3m[ient  as  it  stood  before  that 
Act  Piatt,  B. — The  payment  is  clearly  an  admission  that 
the  debt  was  then  due  upon  which  the  payment  of  tlie  in- 
terest was  made.] 


Peb  Cubiam  (a). — There  will  be  no  rule. 


Rule  refused. 


(a)  Farke,  R,  Alderson,  B.,  and  PlcUt,  B. 


Lawbancs  V.  Boston  and  Others. 

XRESPASS  for  breaking  and  entering  the  plaintiff's 
hou^e  and  taking  his  goods. 

Pleas. — First,  not  guilty.  Secondly,  that  the  house  was 
not  the  plaintiff's;  and  thirdly^  that  the  goods  were  not  the 
plaintiff's  goods. — Issues  thereon. 

At  the  trial,  before  CressweU,  J.,  at  the  last  Suffolk  As- 
sizes, the  defendants,  in  answer  to  the  plaintiff's  claim  to 
the  goods,  offered  in  evidence  an  indenture,  of  the  8th  of 


Nov.  2S. 

A.,  being  in- 
debted to  the 
defendant  in 
the  turn  of 
184/.  7f.  M^ 
bj  indenture 
assigned  to  him 
eertain  furai- 
tiue,and  also 
a  policy  of  as- 
sniance,  with 
a  proriso  fer 
redemption  on 

principal  money  December,  1849,  made  between  Henry  Guy  of  the  one  part, 
imdatoSicr  *^^  *^^  defendant  Boston  of  the  other,  whereby,  after 
proviso,  Uiat,  in  reciting  a  policy'of  insurance  effected  by  Guy  on  his  life 

defiuilt  of  pay** 

ment,  it  should   with  "  The  Mitre  Life  Assurance  Association,"  for  the  sum 

be  lawful  for 
the  defendant 

to  take  and  sell  the  fiimitnre  and  policy,  and,  out  of  the  proceeds,  to  reimburse  himself  all  costs 
and  expenses,  and  all  sums  he  might  expand  in  keeping  on  foot  the  policy.  Then  followed  a  co- 
Tenant  by  A.  for  payment  to  the  defendant  of  1 84/.  is.  6</.,  and  for  payment  to  the  insurance  office 
of  the  premiums;  and  that,  in  case  of  the  avoidance  of  the  policy,  or  the  insolvency  of  the  insurance 
company,  A.  would  insure  in  another  office,  and  assign  the  new  policy  to  the  defendant;  and  that 
if  A.  should  neglect  to  pay  the  premium  or  insure  in  some  other  office,  the  defendant  might  do  so, 
and  the  sums  so  advanced  by  the  defendant  for  continuing  the  insurance  or  making  a  fritlh  policy 
should  be  considered  as  principal  monies  and  bear  interest,  and  the  policy  should  be  a  security  for 
the  repayment  thereof  and  should  not  be  redeemed  without  payment  to  the  defendant  of  the  sums 
so  advanced  ajid  interest,  as  well  as  the  184/.  7s.  6d.: — IMd^  that  such  mortgage  was  not  "a  se- 
curity for  the  repayment  of  money  to  be  thereafter  lent,  advanced,  or  paid,**  &c.,  to  an  amount 
**  uncertain  and  without  limit,**  within  the  Stamp  Act,  65  Geo.  3,  c.  184,  Sched.,  Pt  I.,  tit  **  Mort< 
gage,**  and  therefore  did  not  require  a  25/.  stamp. 
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of  4491. 193.  ScLy  subject  to  the  payment  of  the  annual  pre-        1851. 
mium  of  9i.  S«.  4ci ;  and  also  reciting  that  Guy  was  indebted     la^iiancb 
to  Boston  in  184i  7«.  6d,  for  money  advanced  by  the  latter  «• 

IjOGTON* 

to  Guy;  and  that  it  had  been  agreed  by  the  said  indenture, 
that  the  said  sum  of  184/.  7a  6d.,  with  interest  thereon  at 
the  rate  therein  mentioned,  should  be  secured  to  Boston: 
it  was  witnessed  that,  in  consideration  of  the  covenant 
thereinafler  contained  on  the  part  of  Boston,  for  securing 
to  him  the  payment  of  the  said  sum  of  1842.  78,  6(2.,  and  in- 
terest thereon,  G-uy  bargained,  sold,  and  assigned  unto 
Boston  and  his  executors,  &c.,  all  Guy's  household  goods, 
furniture,  &c.,  which  then  were  or  might  be  in  the  dwell- 
ing-house in  the  occupation  of  Guy,  during  the  continu- 
ance of  the  said  security,  and  also  the  policy  of  assurance, 
and  also  the  said  sum  of  4492. 19«.  6d.  thereby  assured,  and 
eyery  other  sum  which  should  be  added  to  the  sum  in- 
sored,  or  which  might  become  due  in  respect  thereof,  sub- 
ject to  a  proviso  for  redemption  on  repayment  of  the  sum 
of  184/.  7«.  6cL,  payable  by  instalments,  with  interest  at 
the  rate  of  5L  per  cent,  per  annum,  at  certain  specified 
times ;  and  with  a  further  proviso  that,  in  case  of  default 
in  payment  of  any  one  of  the  instalments  of  the  said  sum 
of  184Z.  7&  6d,  and  interest,  or  any  part  thereof,  Boston, 
his  executors,  &c.,  might  enter  the  dwelling-house  of  Guy, 
where  the  said  goods  and  chattels  should  be,  and  take  pos- 
session of  and  hold  the  same,  and  sell  and  dispose  of  them 
and  of  the  policy  of  assurance,  and  reimburse  himself  out 
of  the  monies  realised  all  costs  and  expenses  occasioned 
bj  such  proceedings  and  the  recovery  of  the  said  sum  of 
1S4L  7s,  6cL  and  interest  respectively,  and  all  such  sums 
as  might  be  spent  in  keeping  on  foot  the  said  policy,  and 
pay  himself  the  whole  of  the  said  sum  of  184Z.  78.  6(2.  and 
interest,  or  so  much  thereof  respectively  as  should  then  be 
dae,  and  then  account  for  the  surplus,  if  any,  unto  Guy, 
his  executors,  &c.     Then  followed  a  covenant  by  Guy  to 
pay  Boston  the  said  sum  of  1 842.  7«.  6d.  with  interest,  by 
instalments,  in  the  manner  before  mentioned,  and  also  to 
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Lawrancb 

V. 

Boston. 


pay  the  insurance  office  the  annual  premium  of  9L  8«.  4c2.; 
and  in  case  the  policy  should  be  avoided  by  any  of  the 
causes  expressed  therein,  or  if  that  office  should  become 
insolyent,  that  Guy  "would  thereupon  insure  for  a  like  sum 
in  some  other  office,  and  assign  the  policy  to  Boston,  with 
like  powers,  &c. ;  but  that  if  Guy  should  neglect  at  any 
time  to  pay  such  annual  premium  or  to  insure,  Boston 
should  have  the  like  power  to  pay  the  premium  or  to  ef- 
fect an  assurance  upon  the  best  terms  he  could ;   and  that 
whatsoever  sum  or  sums  of  money  should  from  time  to 
time  be  so  advanced  by  Boston,  his  executors,  &c.,  for  the 
continuance  of  or  making  a  fresh  policy,  should  be  consi- 
dered as  principal  monies,  and  bear  the  like  interest;  and 
that  the  said  recited  or  any  future  policy  should  be  a  se- 
curity to  Boston  for  the  repayment  thereof,  and  that  they 
should  not  be  redeemed  without  repayment  of  the  sums 
advanced  and  interest,  as  well  as  the  1842.  78.  6cL:  it  was 
finally  covenanted  by  Boston  that,  until  default  in  payment 
of  any  of  the  instalments  of  the  principal  sum  of  184Z.  78. 6d, 
Guy  was  to  have  possession  of  and  to  enjoy  the  use  of  the 
said  goods,  chattels,  and  the  said  policy. — The  instalments 
not  having  been  paid,  the  defendants  seized  the  property 
in  question,  and  the  plaintiff  thereupon  brought  the  pre- 
sent action!    The  above  deed  bore  a  21,  stamp;  it  was  there- 
upon objected  on  the  part  of  the  plaintiff  that  the  stamp 
was  not  sufficient,  but  ought  to  have  been  a  stamp  of  252. 
as  required  by  the  Stamp  Act,  55  Geo.  3,  c.  184,  Sched. 
Pt.  L,  title  "  Mortgage"  (a).     The  learned  Judge,  how- 
ever, admitted  the  document,  and  the  defendants  had  a 
verdict. 


(a)  "  And  where  the  same  re- 
spectively shall  be  made  as  a  se- 
curity for  the  repayment  of  mo- 
ney to  be  thereafter  lent,  advanc- 
ed, or  paid,  or  which  may  become 
due  upon  an  account  current,  to- 
gether with  any  sum  already 
advanced  or  due,  or  without,  as 


the  case  may  be;  other  than  and 
except  any  sum  or  sums  of  money 
to  be  advanced  for  the  insurance 
of  any  property  comprised  in  such 
mortgage  or  security  against 
damage  by  fire,  or  to  be  advanc- 
ed for  the  insurance  of  any  life 
or  lives  pursuant  to  any  agree- 
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Prendergasty  in  the  present  Term,  obtained  a  rule  nisi  1861. 

for  a  new  trial,  on  the  ground  that  this  document  was  lawrancb 

improperly  received;   and  cited  HcUse  v.  Peters  (a)  and  Boston. 
Wroughion  v.  Turtle  (6). 

Byles,  Serjt,  and  Couch,  for  the  defendant  Boston ;  O'Mal- 
ley  and  Keane  for  another  defendant;  and  Power  for  two 
other  defendants,  shewed  cause  (Nov.  20  and  21). — The 
stamp  imposed  upon  this  deed  is  sufficient.  The  plaintiff 
▼ill  contend  that  the  amount  of  the  money  secured  by  the 
instrument  is  uncertain,  and  therefore  that  the  stamp  ought 
to  have  been  one  of  25L,  as  required  by  the  Stamp  Act, 
55 Geo. 3,  c.184,  Sched.,  Part  L,  "Mortgage."  The  case 
ofHaUe  v.  Peters  (a),  which  may  give  a  colour  to  that  ar- 
gument, is  overruled  by  Doe  d.  Merceron  v.  Bragg  (c),  Doe 
d.  ScnUon  v.  Snaiih  (d),  and  Wrovghton  v.  Turtle  (b).  The 
effect  of  this  deed  is  to  secure  to  the  mortgagee  the  repay- 
ment of  the  sum  of  1842.  7^.  6d. ;  and  although  certain  other 
matters  are  provided  for,  they  are  merely  inserted  with 
a  view  to  secure  and  give  to  the  mortgagee  the  power  of 
recovering  the  amount  mentioned,  but  no  further  amount 
It  is  a  mortgage  of  goods,  of  a  policy  of  insurance,  and  of 
any  future  policy  which  in  the  events  mentioned  in  the 
deed  might  become  substituted  for  the  original  policy.  But 
none  of  such  amounts  could  be  recovered  as  a  debt  at  law. 
The  case  therefore  falls  within  the  principle  laid  down  by 
this  Court  in  Wrougkton  v.  Turtle,  where  Parke,  B.,  says — 
^In  the  Schedule  to  the  55  Greo.  3,  there  are  two  classes 
of  mortgages.  ....  These  two  classes  appear  to 
embrace  mortgages  for  all  descriptions  of  debts:  the  first 

ment  in  anj  deed,  whereby  anj  certain  and  without  any  limit, 

amndty  ah^  be  granted  or  se-  25^." 

emed  for  sach  life  or  lives:— If         (a)  2  B.  &  Ad.  807. 

the  total  amount  of  the  money         (b)  11  M.  &  W.  561. 

secured,  or  to  be  ultimately  re-  (c)  8  A.  &  E.  620. 

eoTerable  thereupon,  shall  be  un-         {d)  8  Bing.  146. 


V. 

Boston. 
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1861.        present;  the  second  future.    The  first  class  in  express  terms 
Lawrancb     embraces  present  loans  and  debts  only;  the  second  ought  to 
be  construed  in  the  same  way,  to  apply  to  future  loans  and 
debts  only;  for  there  is  no  reason  why  a  mortgage  for  the 
same  description  of  payment  should  be  subject  to  duty  in 
one  case  and  not  in  another;  why  it  should  be  subject  to 
duty  if  made  after  the  execution  of  the  instrument,  and 
not  if  made  before.     By  holding  that  the  word '  paid'  means 
so  paid  as  to  constitute  a  debt  and  the  re-payment  of  which 
the  mortgage  is  to  secure,  the  whole  enactment  is  ren- 
dered reasonable  and  consistent."    The  clause  in  this  deed, 
which  provides  for  the  payment  of  the  expenses  incurred 
in  efiecting  a  new  policy  is  not  requisite,  inasmuch  as  such 
expenses  would  be  allowed  by  a  Court  of  equity  without 
any  stipulation  whateyer :  Doe  d.  Scruton  /  Snaith  (a) ;  and 
therefore  this  part  of  the  case  falls  within  the  principle, 
*'  expressio  eorum  qusc  tacit^  insunt  nihil  operatur/'     The 
same  rule  is  applicable  to  the  stipulation,  that  the  monies 
advanced  for  continuing  the  policies  shall  bear  interest. 
These  payments  are  to  be  made  purely  with  a  view  to  guard 
the  principal  sum  secured,  and  are  merely  subsidiary  to  it. 
Interest  would  be  allowed  by  a  Court  of  equity  on  all  the 
expenses;  so  that  the  deed  contains  no  power  which  the 
law  would  not  confer  without  it.     If  the  interest  would  not 
be  allowed,  Doe  d.  Scruton  v.  Snaith  (a)  was  wrongly  de- 
cided.    Frith  V.  Rotherham  (6)   was  the  case  of  a  bond 
conditioned  for  the  payment  to  bankers  of  all  such  sums  of 
money  not  exceeding  1000^,  which  from  time  to  time  should 
be  and  remain  due  from  the  obligor  to  certain  bankers  on 
the  balance  of  his  account  current,  together  with  such  in- 
terest and  commission  as  should  be  due  to  the  bankers, 
and  all  customary  and  incidental  charges  for  stamps,  &c.; 
and  it  was  held  that  a  stamp  on  the  principal  sum  of  10002 
was  sufficient     The  premiums  are  not  a  charge  on  the 

(a)  SBing.  146.  (b)  15  M.  &  W.  39. 
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pfopertj  mortgaged,  but  are  subsidiary  and  merely  paid  for        1861. 
the  purpose  of  preserving  the  security.    Besides,  the  cove-     lauranci 
nant  is,  that  the  sums  advanced  shall  be  considered  ''as       „  ^' 

Boston. 

principal  monies,"  not  the  principal  money.   The  mortgagee 
could  maintain  no  action  on  the  deed  for  these  advances. 

Frendergnst  and  Cowling,  in  support  of  the  rule. — In 
Wrwghtcn  v.  TurUe  (a),  the  lease,  which  was  for  lives,  con- 
tained a  covenant  for  renewal  on  payment  of  a  sum  cer- 
tain.   That  amount  was  therefore  a  necessary  charge  an- 
oesed  to  the  estate  at  the  time  of  the  mortgage.     Here 
the  amount  which  the  mortgagee  might  have  to  advance 
is  wholly  uncertain.     Circumstances  might  arise,  as  for 
instance  the  insolvency  of  the  present  insurance  office, 
which  would  render  it  necessary  to  effect  a  new  policy 
with  another  office,  and  at  a  totally  different  rate  of  pre- 
mium.    The  sums  so  advanced  would  be  a  charge  upon 
the  fiuniture ;  for  the  deed  expressly  stipulates  that  such 
advances  shall  be  considered  as  principal  monies  and  bear 
interest     They  constitute  a  debt,  in  respect  of  which  an 
action  of  covenant  might  be  maintained.     The  cases  relied 
on  by  the  other  side  are  distinguishable ;  for  there  the  addi- 
tional sums  were  expenses  to  which  the  mortgagee  would 
have  been  entitled,  though  the  deed  contained  no  express 
stipulation  for  their  payment;  so  that  the  maxim,  ''  ex- 
pressio  illorum  quae  tacit^  insunt  nihil  operatur,"  applied. 
But  an  outlay  for  premiums  of  assurance  is  not,  like  costs, 
incidental  to  a  mortgage,  there  being  no  implied  stipu- 
ktion  or  duty  on  the  part  of  the  mortgagor  to  renew  the 
policy;  and  if  the  mortgagee  chooses  to  do  so,  that  does 
not  create  any  debt  between  the  parties:  Lacamy.  Mar-- 
tins(b).    The  agreement  is,  that  the  mortgagee  may  ad- 
vance money  under  circumstances  which  would  not,  with- 
out an  express  stipulation  to  that  effect,  create  any  debt. 

(a)  11  M.  &  W.  661.  (b)  1  WUs.  34. 

TOL.  VIL  D  EXCH. 
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1851.        If  the  present  case  be  not  within  the  statute,  this  conse- 
quence will  follow,  that,  where  a  leasehold  estate  is  mort- 
gaged for  a  small  sum,  and  the  mortgagee  is  at  liberty  to 
renew  the  lease  on  payment  of  a  fine,  which  might  amount 
to  several  thousands,  that  advance  would  be  a  charge  upon 
the  estate,  but  no  stamp  duty  would  be  payable  in  respect 
of  it   The  exception  in  the  statute  as  to  certain  insurances 
shews  that  the  legislature  had  in  view  an  outlay  of  this  de- 
scription, and  considered  it  liable  to  duty.    It  is  immateri- 
al whether  these  advances  would  form  a  charge  in  equity; 
for,  upon  forfeiture,  the  estate  becomes  at  law  the  absolute 
property  of  the  mortgagee,  and  a  Court  of  equity  will  not 
relieve  the  mortgagor  except  on  payment  of  all  expenses. 
Halse  V.  Peters  (a),  which  is  recognised  in  Wroughton  y. 
Twile(b\  governs  this  case.   In  Doe  d.  Scruton  v  Snaith  (c), 
the  sums  advanced  were  only  such  expenses  as  in  an  or- 
dinary mortgage  deed  there  would  be  an  implied  covenant 
to  repay.    Frith  v.  Rotherham  (d)  proceeded  on  the  ground 
that  commission,  due  on  an  over-drawn  banking  account, 
was  not  money  lent,  but  was  extraneous  to  the  loan. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  R — ^We  think  that  this  rule  must  be  dis- 
charged. The  question  argued  before  us  by  Mr.  Prender- 
g<ut  and  Mr.  Catding  was  as  to  the  sufficiency  of  the  stamp 
on  a  mortgage;  and  it  was  contended  that,  inasmuch  as  it 
was  framed  so  as  to  give  a  security  for  an  indefinite  amount 
of  debt,  it  required  a  stamp  of  25Z.,  whereas  the  one  imposed 
on  the  deed  was  that  appropriated  to  a  sum  under  2002. 
only. 


(a)  2  B.  &  Ad  807.  (c)  8  Bing.  146. 

(b)  11  M.  &  W.  561.  (d)  Ifi  M.  &  W.  39. 


V. 

Boston. 
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The  case  of  Wrovghton  v.  Turtle  seems  to  us  to  decide  1851. 
the  present  question,  when  properly  considered.  There  it  lawrancb 
WIS  laid  down  by  this  Court,  that  a  security,  by  which  ad- 
vances thereafter  to  be  made  are  constituted,  when  made,  a 
debt  recoTerable  at  law  between  the  parties,  requires,  in 
esse  those  debts  are  not  limited  in  amount,  a  stamp  of  251, ; 
but  where  those  advances  are  only  charges  on  the  property 
mortgaged,  but  not  debts  recoverable  at  law,  the  amount  of 
the  stamp  is  limited  by  the  amount  of  the  original  debt 
secured.  There  is  also  a  second  principle  adverted  to  in 
the  judgment,  namely,  that  if  the  charges  expressly  laid 
on  the  property  by  the  deed  are  such  as,  without  express 
words,  would  fall  on  the  property  mortgaged,  the  same 
consequence  fojlows,  that  they  are  not  to  be  added,  in 
considering  the  amount  of  the  stamp  requisite,  to  the  ori- 
ginal debt  secured. 

Now,  we  think,  that  the  first  of  these  principles  is  suffi- 
cient to  decide  the  present  case.  The  sum  secured  here  is 
1841. 7s.  6d.  It  b  secured  by  a  mortgage  deed  on  furniture, 
and  on  a  policy  of  insurance  for  499/.  Ids.  6(2.  in  the  Mitre 
Insurance  Office.  There  is  a  stipulation  that,  if  the  mort- 
gagor does  not  duly  pay  the  premiums,  the  mortgagee  may 
do  80,  and  add  them  as  a  charge  on  the  whole  property 
mortgaged.  If  this  charge  had  been  confined  to  the  policy, 
the  principle, "  expressio  eorum  quae  tacit%  insunt  nihil  ope- 
latur,"  would  have  applied;  but  it  is  not  so  confined  as  to 
this  policy.  But  though  this  is  so,  we  do  not  think  that, 
on  the  proper  construction  of  the  whole  deed,  these  charges, 
when  paid  by  the  mortgagee,  become  cMfts  due  from  the 
mortgagor  to  him,  and  recoverable  at  law.  The  covenant 
to  pay  is  confined  to  the  original  debt  of  184Z.  7s,  6d 
As  to  the  expenses  of  obtaining  a  fresh  policy,  and  the 
payment  of  those  premiums  by  the  mortgagee,  we  think 
the  deed  properly  construed  charges  them  only  on  the  new 
policy,  and  does  no  more  than,  without  such  an  express 

i>2 
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1851. 


Lawrancb 
r. 

BOOTON. 


charge,  a  Court  of  equity  would  have  compelled  the  mort- 
gagor to  do.     And  the  words,  that  those  charges  shall  be 
"principal  monies"  and  bear  interest,   followed   by  the 
clause  expressing  that  such  principal  monies  and  interest 
shall  be  charges  on  this  second  policy,  and  shall  be  deducted 
out  of  its  eventual  proceeds,  do  not,  as  we  think,  amount 
to  any  covenant  by  the  mortgagor  to  pay  them  to  the 
mortgagee.    To  this  part  of  the  deed  therefore  both  the 
principles  stated  in  Wroughton  v.  Turtle  apply.      Looking 
at  both  parts  of  this  mortgage-deed,  we  think  that  the  only 
recoverable  debt  secured  by  it  was  that  of  1 841.  78.  6d. ; 
and  therefore  that  the  stamp  was  sufficient.      The  rule 
must  be  discharged. 

Rule  discharged. 


Nov.  15.        Rob  v.  The  Birkenhead,  Lancashire,  and  Cheshire 

Junction  Railway  Company. 

The  plaintiii;      X  RESPASS  for  assault  and  false  imprisonment. — Plea, 

being  desiroua  .        -i.  j  •  ^i 

of  going  by  an    not  guilty,  and  issue  thereon. 

STMonkT"       ^*  *^  *"*^>  ^*^^^  Maule,  J.,  at  the  last  Chester  Spring 

Fcny  (the  de- 
fendants* station)  to  Bangor  and  back,  inquired  of  the  clerk  at  the  fonner  station  by  what  train  he  could 
return,  the  derk  informed  him  that  his  ticket  would  be  available  by  the  evening  train  from  Rangor ;  the 
plaintiff  accordingly  obtained  an  excursion  ticket,  and  returned  by  the  train  mentioned  by  tlie  clerk. 
On  arriving  at  the  platform  near  to  the  Chester  station,  a  railway  servant,  who  had  charge  of  the 
train,  upon  receiving  the  plaintiff^s  ticket  told  him  that  he  had  come  by  the  wrong  trsin,  and 
that  he  must  pay  2«.  6d,  more.  This  the  plaintiff  refused  to  pay,  and  he  was  thereupon  taken  into 
custody  by  a  railway  servant,  under  the  direction  of  a  superintendent;  but,  after  having  been  a 
short  time  in  custody,  he  paid  the  money  under  protest,  and  was  released.  It  appeared  that  the 
Chester  station  was  occupied  by  the  defendants*  Company,  and  by  several  other  railway  Companies; 
but  one  of  the  witnesses  stated  that  he  believed  the  person  who  took  the  phiintiff  into  custody  to 
be  one  of  the  servants  of  the  defendants*  Company.  The  plaintiff^s  attorney  having  written  to  the 
secretary  of  the  defendants*  Company  for  compensation,  received  a  written  answer  from  him,  request- 
ing that  he  might  be  furnished  with  the  date  of  the  transaction,  and  promising  to  make  tlie  necessaiy 
inquiries.  The  secretary  also  stated,  that  it  was  an  awkward  busmess,  and  that  the  blame  would  Bdl 
upon  the  derk  at  the  station,  who  had  given  the  fidse  information;  and  he  also  offered  to  repay  to 
the  plaintiff  the  sum  of  2$.  Sd.  he  had  been  compelled  to  pay: — Held^  in  an  action  against  the 
defendants  for  the  arrest,  that  the  ciivumstanoes  of  the  case  dlid  not  afford  any  evidence  that  the 
arrest  had  been  made  by  any  authority,  either  express  or  implied,  given  by  the  Company,  or  that  they 
had  ratified  the  act 


Railway  Oo, 
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Asdxes^  the  plaintiff's  case  was  as  follows: — The  plaintiff        I8dl. 
and  a  fiiend  having  read  an  advertisement  in  the  news-         i^^^ 
papers,  in  June,  1851,  that  an  excursion  train  would,  on    _      ^- 
a  day  mentioned  therein,  leave  Monks  Ferry,  near  Liver-    Lancashibb, 
pool,  for  Bangor,  inquired  of  the  clerk  at  the  Monks  Ferry      junction 
station  (which  was  one  of  the  stations  upon  the  defend- 
ants' line)  by  what  train  they  could  return  in  the  even- 
ing.   The  clerk  told  them,  that  he  believed  they  could 
return  by  the  train  which  left  Bangor  at  half  past  seven. 
The  plaintiff  and  his  friend  having  obtained  two  tickets, 
for  which  they  paid  6«.  6(2.  each,  proceeded  by  the  excur- 
sion train  to  Bangor.     They  returned  from  Bangor  by  the 
half  past  seven  o'clock  train;  but,  on  arriving  at  the  plat- 
form where  the  tickets  were  taken,  within  a  short  distance 
from  the  Chester  station,  they  were  told  by  a  person  in  rail- 
way livery,  who  came  to  take  the  tickets,  that  they  had 
come  by  the  wrong  train,  and  that  they  must  pay  2^.  6(2. 
each  in  addition  to  what  they  had  already  paid.     To  this 
they  objected,  and  thereupon  they  were  desired  to  go  to 
"  the  superintendent "  at  the  station.     They  did  so,  and 
there  a  person,  who  was  stated  to  be  a  superintendent  (for 
what  Company  did  not  expressly  appear)  on  hearing  the 
circumstances,  again  demanded  payment  of  the  2&  6d. ; 
and,  on   the  plaintiff  and  his   friend   still  refusing   to 
pay  it,  the  superintendent  directed  a  railway  servant 
named  Phillips  to  take  them  into  custody.     This  he  ac- 
cordingly did;  but  the  plaintiff  and  his  friend  were  shortly 
afterwards  liberated  upon  payment  under  protest  of  the 
additional  sum  claimed.    One  of  the  witnesses  stated,  that 
he  believed  Phillips  to  be  one  of  the  servants  of  the  defend- 
ants' Company.     It  appeared  that  the  Chester  station  was 
occupied  not  only  by  the  defendants'  Company,  but  by 
three  other  Companies  also.    The  plaintiff  made  several 
applications  through  his  attorney,  by  letter  to  the  secretary 
of  the  defendants'  Company,  for  compensation  for  the  de- 
tention and  the  expenses  which  had  been  thereby  occa- 
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1861.        sioned.    To  oDe  of  these  letters  the  plaintiff  received  the 
n[,g         following  answer  from  the  secretary  of  the  Company : — 

BnRBNHBAis       "  ^^9 — ^  *™  ^  Teccipt  of  your  letter  of  the  3rd  instant, 
and'chbsmu  ^^^  ^^  thank  you  to  give  me  the  date  on  which  the  de- 
JuNcnoN      mand  was  made  on  Mr.  Roe  and  his  friend  at  Chester, 
when  I  will  make  the  necessary  inquiry/' 

The  defendants'  counsel  objected  to  the  reception  of 
these  letters,  on  the  ground  that  they  were  not  evidence 
against  the  Company,  without  evidence  of  authority  from 
the  Company  to  the  secretary  to  write  them.  The  learned 
Judge,  however,  received  them. — ^The  secretary  afterwards 
called  upon  the  plaintiff,  and  offered  to  repay  him  the  5&, 
observing  that  it  was  an  awkward  business,  and  that  the 
blame  would  fall  upon  the  station  clerk  at  Monks  Ferry, 
for  giving  the  plaintiff  the  false  information.  The  station 
clerk  also  apologised  to  the  plaintiff  for  the  annoyance 
which  he  had  suffered  by  the  blunder,  and  offered  him  51 
to  settle  the  matter,  which  the  plaintiff  refused. 

Upon  this  state  of  facts,  it  was  objected  on  the  part  of 
the  defendants,  that  the  plaintiff  must  be  nonsuited,  as 
there  was  no  evidence  that  the  defendants  had  authorised 
or  sanctioned  the  plaintiff's  arrest  The  learned  Judge 
declined  to  nonsuit,  and  left  the  case  to  the  jury,  who  found 
a  verdict  for  the  plaintiff,  with  50Z.  damages;  leave  b^ing 
reserved  to  the  defendants  to  move  to  enter  a  nonsuit. 

In  Easter  Term  last,  Weld>y  obtained  a  rule  nisi  to  enter 
a  nonsuit,  or  for  a  new  trial,  on  the  ground  of  the  improper 
reception  of  the  letters  in  question. 

Chiltony  Knowles,  and  E.  Beavan  shewed  cause. — ^The 
facts  afford  some  evidence  that  the  arrest  of  the  plaintiff 
was  made  by  the  authority  of  the  defendants,  by  reason 
of  their  contract  with  the  plaintiff  to  convey  him  from 
Monks  Ferry  to  Bangor  and  back.  It  must  therefore  be 
assumed  that  the  Company  had  dominion  over  the  whole 
of  the  lines  upon  which  t\e  plaintiff  was  carried,  that  they 
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bd  the  use  of  the  necessary  stations,  and  had  in  their  em-  1861. 
plojrment  servants  duly  authorised  to  take  the  tickets  of  |^, 
the  passengers,  and  to  act  in  pursuance  of  the  rules  and  ^' 

RgolatLons  of  the  Ck)mpan7  for  the  purpose  of  enforcing  Lancashuib, 
them.  The  statbn  at  Chester,  although  shewn  to  be  occu-  junction 
pied  by  several  Companies,  must  for  this  purpose  be  as-  ^^"-^^^  ^ 
somed  to  have  been  in  the  occupation  of  the  defendants- 
Phillips  and  his  fellow  servant  appeared  in  railway  uni- 
fonn,  and  received  the  tickets  in  the  usual  course  of  busi- 
ness; there  was  therefore  some  evidence  that  they  were 
the  defendants'  servants,  and  were  acting  under  their  au- 
thority. The  money  paid  by  the  plaintiff  under  protest 
csme  into  the  hands  of  the  Company,  for  the  secretary's 
offer  to  restore  it  to  the  plaintiff  is  evidence  of  that  fact 
The  statement  of  the  secretary  that  the  station  clerk  at 
Honks  Ferry  would  be  injured  by  the  false  information  he 
had  given,  is  also  evidence  that  the  Company  had  acted  in 
the  matter. — For  these  reasons,  and  on  the  ground  of  pub- 
lic policy,  they  contended  that  there  was  some  evidence 
thftt  the  defendants  had  authorised  the  act  or  had  sanc- 
tioned it  In  the  course  of  the  argument  they  cited  Olynn 
7.  Houston  (a),  Blakemore  v.  Glamorganshire  Canal  Comr 
fanif(b)y  Smith  v.  Birmingham  and  Staffordshire  Oas  Light 
Company  (c),  and  Buron  v.  Denma/n  (d). 

Wdfby  and  T,  Jones  in  support  of  the  rule,  were  not 
called  upon. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  absolute  to  enter  a  nonsuit  Assuming  that  the  evidence 
objected  to  was  properly  received,  namely,  the  letters  of 
^>plication  on  the  part  of  the  plaintiff  to  the  secretary  of 
the  Company,  and  the  letter  in  answer  thereto  {e\  it  does 

(a)  2  M.  &  6.  337.  .     («)  See  Burmide  v.  DayrtU,  3 

(5)  2  Cr.M.  &  R  133.  Kxch.  224;  and  RennieY.  Wynn^ 

(c)  1  A.  &  E.  626.  4  Exch.  691. 
((0  2  Exch  167. 
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1651.        not  follow  that  we  are  at  liberty  to  draw  the  inference 

i^g         that  the  arrest  was  authorised  by  the  Company,  but  mere- 

*•  ly  that  the  letter  was  written  by  the  secretary  of  the  Com- 

Lancashirs,  pany  on  their  behalf,  in  answer  to  the  plaintiff's  applicar* 
Junction      tion.     But  it  appears  to  me,  that  neither  do  the  facts  of 

Railway  Co.  ^^  ^^^^^  without  reference  to  the  letters,  nor  when  taken 
in  conjunction  with  them,  afford  any  evidence  whatever 
to  justify  us  in  saying,  that  the  defendants  authorised  or 
sanctioned,  or  that  they  are  in  any  way  liable  for,  the  act 
of  which  the  plaintiff  in  the  present  action  complains.  I 
must  certainly  say  I  regret  that  such  is  the  result  of  our 
decision,  inasmuch  as  the  damages  awarded  are  by  no 
means  excessive.  But  we  must  administer  the  law,  not 
merely  as  between  the  public  and  a  Railway  Company,  but 
upon  the  broad  principles  which  govern  the  relation  be- 
tween principal  and  agent,  and  master  and  servant.  And 
we  ought  to  endeavour  to  lay  down  a  rule  which  will  ap- 
ply equally  to  either  case,  when  the  same  question  shall 
arise  upon  some  future  occasion.  The  rule  is  the  same 
between  a  private  individual  and  a  Railway  Company,  as 
it  is  where  the  same  matter  is  in  dispute  between  two  pri- 
vate individuals.  The  general  rule  is,  that  a  master  is 
not  liable  for  the  tortious  act  of  his  servant,  unless  that 
act  be  done  either  by  an  authority,  express  or  implied, 
given  him  for  that  purpose  by  the  master.  If  it  had  ap- 
peared in  the  present  case  that  the  act  complained  of  was 
one  which  the  Company  had  legal  authority  to  perform, 
the  act  would  not  have  been  tortious,  and  it  might  well 
have  been  put  to  the  jury  as  having  been  done  by  an  au- 
thority given  by  the  Company.  But  there  was  no  evi- 
dence whatever  that  the  act  was  of  that  character;  and 
therefore,  as  the  case  stands,  we  must  take  it  to  be  a  tor- 
tious act.  It  therefore  follows  that  the  plaintiff  was 
bound  to  shew  that  the  person  by  whom  he  was  arrested 
was  not  only  the  servant  of  the  Company,  but  also  that 
he  had  their  authority  to  arrest  him.     Now  I  think,  that 
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altiiough  there  may  have  been  some  evidence  that  Phil-  1851. 
lips  WIS  in  the  service  of  the  Company,  there  was  no  evi-  ^  ^m 
dence  whatever  that  he  had  any  previous  authority  from   „      ^' 

/    f  ''  BlRKBNHBAD, 

the  Company  to  take  the  plaintiff  into  custody.    And  I    Lancashxrb, 
think  the  correspondence  with  the  secretary  does  not  carry      junction 
the  case  any  further;  so  that  there  is  also  an  absence  of   ^^'-'^^^  ^ 
all  evidence  of  their  having  ratified  the  act     Taking, 
therefore,  into  consideration  all  the  facts  of  the  case,  it 
appears  to  me  that  there  is  no  evidence  whatever  upon 
which  to  found  the  liability  of  the  Company.    And  I  am 
of  opinion  that,  according  to  the  leave  reserved  by  the 
learned  Judge  at  the  trial,  a  nonsuit  ought  to  be  entered. 

Paekb,  B. — I  am  clearly  of  the  same  opinion.    The  ar- 
rest not  having  been  effected  by  the  defendants  them- 
selves but  by  a  third  party,  in  order  to  render  the  defen- 
dants liable,  the  plaintiff  was  bound  to  shew  that  the  act 
of  which  he  complained  was  by  an  authority,  express  or 
implied,  given  by  the  defendants,  or  that  it  had  been  sub- 
sequently ratified  by  them.    At  first  I  entertained  some 
doubt  whether  there  was  any  evidence  whatever  that  Phil- 
lips was  a  servant  of  the  Company;  perhaps,  however,  we 
may  assume  from  what  was  said  by  one  of  the  witnesses, 
that  there  was  some  evidence  upon  that  head;  but  still 
there  was  no  proof  that  he  had  ever  received  any  general 
authority  from  the  Company  to  arrest  any  person  who  did 
not  pay  his  fare,  nor  was  there  any  evidence  of  any  course 
of  dealing  to  shew  that,  as  a  servant  of  the  Company,  he 
was  authorised  to  make  any  arrest  on  their  behalf,  much 
less  that  he  had  any  direct  authority  to  take  the  plain- 
tiff into  custody.    The  case  is  therefore  resolved  into  the 
question,  whether  there  was  any  ratification  of  the  act  by 
the  Company;  and  I  am  clearly  of  opinion,  that  there  was 
no  evidence  whatever  of  such  ratification.    The  letter  of 
the  secretary  (admitting  for  a  moment  that  it  was  proper- 
ly received  in  evidence),  and  the  whole  of  the  correspon- 


Railway  Co. 
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1851.  dence  taken  together,  merely  has  reference  to  a  oompro- 

lioi  mise,  but  does  not  lead  to  the  inference  that  the  act  done 

BxiiKXNHXAD  ^y  *^®  servant  of  the  Company  is  to  be  taken  as  binding 

liANCASHiRs,  upon  them;  so  that  no  subsequent  ratification  can  be  im* 

AND  ChBSHIBB        1.     ,    -  ,  i.    1  «!  ,  1 

Junction      plied  trom  the  terms  of  the  correspondence  between  these 
parties.    If  we  consider  all  the  proceedings  subsequent  to 
the  arrest,  they  merely  go  to  shew  that  the  matter  arose 
entirely  from  a  mistake  of  the  clerk  ^.t  the  station,  who 
upon  taking  the  plaintifi^'s  money  incorrectly  informed  him 
that  he  might  return  by  the  evening  train.    The  conver- 
sation does  not  shew  that  the  arrest  was  authorised  by  the 
Company.    I  agree  with  what  has  been  said  by  my  Lord 
Chief  Baron,  that  the  same  rule  must  be  applied  to  Rail- 
way Companies  as  to  individuals,  and  that  we  ought  not 
to  stretch  the  law  against  these  bodies,  merely  because 
they  perhaps  may  be  considered  better  able  than  private 
individuals  to  pay  for  injuries  done  by  their  servants. 

Aldebson,  B. — ^I  am  of  opinion  that  the  rule  ought  to 
be^absolute  to  enter  a  nonsuit.    I  must  own  that  I  enter- 
tain great  doubts  whether  there  is  any  evidence  that  the 
officer  who  arrested  the  plaintiff  was  a  servant  of  the  de- 
fendants, as  it  appears  that  the  station  at  Chester  is  not 
in  the  occupation  of  the  defendants  alone,  but  that  several 
other  Companies  occupy  it;  and  if  this  evidence  is  suffi- 
cient to  substantiate  that  fact  as  against  the  defendants, 
it  is  equally  so  as  against  any  of  the  other  Companies.     I 
therefore  do  not  see  upon  this  evidence  how  it  can  be  said 
that  he  was  the  servant  of  the  defendants. 

Rule  absolute  (a). 

(a)  See  Eastern  Countim  Railtoay  Company  v.  Broom,  6  Exch.  314. 
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1851. 

Cfioss  t;.  Cheshire.  Nov.  4. 

Assumpsit  for  money  paid,  and  on  an  account  stated.  A.  and  b^  in 
— Plea^  non  assumpsit;  and  issue  thereon.  gether,  had 

At  the  trial,  before  WiUiama,  J.,  at  the  last  Liverpool  ^HhS^  a* 
Affiixea,  it  appeared  that  the  plaintiff  and  defendant  had  '^  ^^v^  ^  pn- 

,  ,  Tate  account. 

been  in  partnership  together  for  several  years  previously  The  bank  ha^- 
to  and  at  the  time  the  note  hereinafter  mentioned  was  ^^gt  the  firm, 
given;  and  that  they  had  a  banking  account  with  a  Mr.  f^^^^^?' 
Futhy  a  banker,  who  was  also  the  defendant's  private  whenaietom- 

_  ed  for  aniwetf 

banker.    la  December,  1846,  an  application  was  made  to  that  the  debt 
the  defendant  by  the  bank  for  the  sum  of  268t  2a.  3(i,  as  i^^^JiSng 
tfa.«  balance  of  the  account  of  the  bank  aiminst  the  finn.  ^  ^^  ^^  ^^ 

^  partnership  ao- 

Qn  the  19th  of  that  month  the  defendant  wrote  to  the  counti.  B.  af- 
bank  in  reply,  that  the  balance  arose  from  a  debt  of  his  the  bankapro- 
(the  defendant's)  own,  and  had  nothing  to  do  with  the  "^-^^^ 
parinership  account    In  October,  1847,  the  defendant  gave  partnenhip 
Mr.  Firth  a  promissory  note  signed  ''Cross  &  Cheshire,"  amount  of  the 
for  the  sum  of  268^  28.  ScL,  being  the  amount  of  the  balance  bank  afierwaids 
stiU  due.     This  note  having  afterwards  been  dishonoured,  Sf.^^ 
and  the  defendant  having  become  bankrupt,  Mr.  Firth  sued  recovered  the  a- 

^,  ,  mount  of  it  from 

the  plaintiff;  and  the  plaintiff,  having  been  compelled  to  \i\m;—Hefd^ 
paj  the  amount  of  the  note,  now  sought  to  recover  it  in  mahitainanac- 
the  present  action  from  the  defendant    It  was  objected,  f^^  againat  B. 

*^  •'for  money  paid 

on  the  part  of  the  defendant,  that  under  the  circumstances  to  b/s  um,  as 

./•  •  •*  t  ■%  1.  mi       1  1    B»  "<Mi  admitted 

the  action  for  money  paid  would  not  he.     The  learned  that  the  debt 
Judge  however  overruled  the  objection,  and  the  plaintiff  no'tTl^rittn 
had  a  verdict  for  the  amount  claimed.  ^  ^  ^^^ 

and  was  not 
connected  with 

r.  Jones  now  moved  for  a  rule  nisi  for  a  new  trial  on  the  partnership 

accounts. 

the  ground  of  misdirection,  and  also  on  affidavits  on  the     Sembu^  that 
ground  of  surprise. — The  plaintiff  and  defendant  were  J^om  before 
in  partnership  together  at  the  time  the  note  was  given.  ^«  ^"J  ^m 
The  note  is  signed  in  the  partnership  name,  and  the  cannot  be  used, 

unless  it  be 
shewn  that  he  has  power  to  administar  an  oath. 
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1861.        plaintiff  rests  his  claim  solely  through  the  note,  and  there- 
fore the  action  for  money  paid  to  the  defendant's  use  will 
not  lie.    The  plaintiff's  remedy  is  either  by  a  bill  in  equity 
for  an  account  and  dissolution  of  the  partnership,  or  per- 
haps by  a  special  action  on  the  case  for  an  improper  use 
of  the  name  of  the  firm.     [Pollock,  C.  B. — ^We  must  take 
it  as  a  fact,  that  the  jury  were  at  liberty  to  find,  and  that 
they  have  found,  that  the  note  was  given  by  the  defendant 
for  his  own  private  debt.    The  ground  of  this  form  of  action 
is,  that  the  plaintiff  has  been  compelled  to  pay  the  defend- 
ant's debt,  and  the  machinery  by  which  he  has  been  com- 
pelled to  make  that  payment  is  altogether  immaterial.] 
The  observations  of  Lord  Eldon  in  Ex  parte  Yotmg  (a), 
seem  to  be  expressly  in  point    There,  A.,  B.,  and  C,  being 
in  partnership,  C.  fraudulently  borrowed  money  and  drew 
bills  in  the  partnership  name  for  his  private  use.     C 
afterwards  absconded,  and  a  commission  of  bankruptcy 
was  issued  against  him,  under  which  he  was  declared  a 
bankrupt     After  the  bankruptcy  A.  and  B.  paid  all  the 
joint  debts,  including  those  so  fraudulently  contracted  by 
C.    Lord  EMon  held  that  they  were  entitled  to  prove  the 
latter  debts  under  the  commission  against  C,  in  compe- 
tition with  his  separate  creditors.    "  It  has  been  objected," 
observed  his  Lordship,  "that  the  proof  cannot  be  admitted, 
because  thereby  the  solvent  partners  are  admitted  to  prove 
in  competition  with  their  creditors.     In  the  case  as  it  now 
stands,  there  is  no  such  competition;  all  the  partnership 
creditors  have  been  paid;  and  although  they  have  been 
paid  after  the  bankruptcy,  yet  the  effect  is  the  same;  the 
proof  will  not  be  in  competition  with  them.     The  bank- 
rupt's estate,  it  has  been  insisted,  must,  by  the  rules  in 
bankruptcy,  go  exclusively  to  his  separate  creditors;  but 
in  every  fair  and  equitable  understanding  of  the  respective 
situations  of  the  parties,  are  not  the  solvent  partners  to  be 

(a)  3V.&R31. 


MICHABLHAS  TBRH,   \5  VICT.  45 

coDflidered  as  his  separate  creditors?    In  bankruptcy  the        1851. 
tdministration  of  the  estate  is  both  legal  and  equitable. 
Prior  to  the  bankruptcy  the  solvent  partners  might  have 
filed  their  bill  to  compel  the  bankrupt  to  pay  that  money 
whidi  he  had  so  misapplied ;  and  how  is  that  equity  shaken 
br  the  bankruptcy?    Although  the  two  solvent  partners, 
impeded  by  the  technical  form  of  legal  proceedings,  could 
not  have  maintained  an  action  against  the  bankrupt,  yet 
andoubtedly,  upon  equitable  principles,  the  bankrupt  was 
a  trustee  for  and  accountable  to  them;  and  a  Court  of 
equity  would  have  taken  care  to  modify  its  equitable 
remedy,  unshackled  by  the  formal  impediments  of  law. 
The  bankruptcy  embracing  equitable  as  well  as  legal  prin- 
ciples, leaves  that  remedy  unaffected"    Lord  Eldon  there 
says,  that  the  claimant  has  no  legal  remedy.    [Alderson,  B. — 
In  the  present  case  it  would  be  unnecessary  to  enter  into 
the  partnership  account,  for  the  defendant  admits  that  this 
particular  sum  is  altogether  separate  and  distinct  from 
those  accounts,  when  he  says  it  is  his  own  private  debt] 
—In  moving  on  the  ground  of  surprise,  he  proposed  to 
read  an  affidavit,  purporting  to  be  sworn  in  the  Isle  of 
Man  before  the  Deemster;  and  that  affidavit  was  accom- 
panied by  another  affidavit,  in  which  it  was  deposed  that  the 
person  before  whom  it  was  sworn  was  Deemster.     [Parhe, 
R— I  very  much  doubt  whether  we  can  take  judicial  notice 
of  the  fact  that  the  Deemster  in  the  Isle  of  Man  is  a  person 
who  has  the  power  to  administer  an  oath ;  but  you  may 
read  it  de  bene  esse.] 

Pollock,  C.  B. — ^I  am  of  opinion  that  there  ought  to  be 
no  rule  in  this  case.  With  respect  to  the  alleged  misdi- 
rection, it  appears  to  me  that  the  learned  Judge  correctly 
laid  down  the  law  to  the  jury.  I  apprehend  it  to  be  per- 
fectly clear  that,  as  a  general  rule,  where  one  of  two  per- 
sons has  been  compelled  to  pay  the  debt  of  the  other,  his 
remedy  to  recover  back  the  money  so  paid  is  by  an  action 
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1851.        for  monej  paid  to  the  defendant's  use;  and  that  the  means 
by  which  that  mischievous  effect  has  been  produced  cannot 
deprive  the  party  of  his  remedy.    If  one  partner  has  cheated 
his  fellow  partner,  through  the  intervention  of  a  not«  given 
in  the  name  of  the  firm — ^unless  perhaps  where  the  party  is 
deprived  of  his  remedy  by  the  act  being  a  felonious  one — 
that  other  party  is  entitled  to  recover  against  him,  as  for 
money  paid  to  his  use,  the  sum  paid  in  satisfaction  of  an  ap- 
parent debt  of  his  own,  created  by  a  fraud  on  the  partner- 
ship. Mr.  Jones  admitted  that  the  note,  though  made  in  the 
partnership  name,  was  in  truth  given  by  the  defendant  for 
his  own  private  debt;  and  we  must  take  it  that  the  jury 
have  found  that  to  be  the  fact  upon  the  evidence  submitted 
to  them.    Under  these  circumstances,  it  appears  to  me  to  be 
very  clear  that  money  paid  will  lie.     I  think  that  the  case 
of  Sx  parte  Young^  which  has  been  so  much  insisted  up- 
on, has  really  nothing  to  do  with  this  question ;  there  Lord 
Eldon  merely  decided  that  two  partners  out  of  three  might 
prove  against  the  estate  of  the  third  in  respect  of  monies 
fraudulently  taken  from  the  firm.     But  that  case  does  not 
in  the  least  impeach  the  ruling  of  the  learned  Judge  here, 
that  if  one  of  two  partners  is  called  upon  by  the  act  of  the 
other  to  pay  his  private  debt,  he  may  recover  the  money 
so  paid  in  this  form  of  action.    There  is,  therefore,  no 
ground  for  imputing  misdirection.     And  upon  the  affida- 
vits, I  am  of  opinion  that  no  sufficient  ground  has  been 
disclosed  to  justify  us  in  granting  a  rule. 

Parks,  B. — ^This  application  is  made  upon  two  grounds: 
First,  for  misdirection;  and  secondly,  on  the  ground  of 
surprise.  With  respect  to  misdirection,  on  the  facts  of  the 
case,  particularly  after  the  defendant's  letter  of  the  19th 
of  December,  1846, 1  am  of  opinion  that  the  learned  Judge 
was  correct  in  telling  the  jury  that  the  action  for  money 
paid  would  lie.  When  all  the  circumstances  of  the  case 
are  rightly  considered,  it  is  not  a  question  of  partnership; 
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for  the  letter  referred  to  takes  the  balance  out  of  the  part-        1861. 
oenhip  account  altogether,  being  in  effect  an  admission  by 
the  defendant  that  the  sum  advanced  by  the  bank  was  his 
ovn  priTate  debt,  and  not  that  of  the  partnership.    After 
thftt  letter,  the  effect  of  which  is  that  I  have  stated,  the 
case  is  simply  this,  that  the  defendant  has  made  a  false 
use  of  the  partnership  name  to  obtain  payment  of  his 
own  private  debt;  on  that  ground  the  plaintiff  is  entitled 
to  maintain  this  action  against  the  defendant  to  recover 
from  him  the  amount  he  has  paid.     I  agree  with  my 
Lord  Chief  Baron  that  the  case  of  Ex  parte  Yotmg  has  no 
bearing  on  the  present  question.    No  account  was  there 
stated  with  the  bankrupt  whereby  he  confessed  himself 
bound  to  pay  the  amount;  but  the  petitioners  proceeded 
npon  the  ground  that  the  bankrupt  had  abstracted  too 
much  money  by  fraudulently  augmenting  the  partnership 
debts  which  the  petitioner  would  ultimately  have  to  pay. 
Lord  Eldan  there  said,  that  on  a  commission  of  bank- 
Tuptcy,  which  has  a  jurisdiction  both  at  law  and  in  equity, 
if  it  appears  that  some  of  the  partners  of  a  firm  have,  in 
oonsequence  of  the  misconduct  of  their  copartner,  paid  what 
they  ought  not  to  have  been  called  on  to  pay,  and  for  which 
payment  they  would  have  their  remedy  against  him  by  a 
bill  in  equity,  that  payment  may  be  considered  as  a  debt 
between  him  and  them,  and  consequently  that  they  are  en- 
titled to  prove  it  against  his  estate.    But  I  rest  the  present 
case  entirely  on  the  ground  that  the  defendant,  by  the  let- 
ter of  the  19th  of  December,  1846,  has  admitted  that  this 
balance  was  a  matter  which  was  not  included  in  the  part- 
nership accounts  at  all.    The  defendant  having  improperly 
used  the  partnership  name  of  Cross  &  Cheshire  in  making 
the  note  which  he  gave  for  his  own  private  debt;  and  the 
plaintiff  having  been  compelled  to  pay  that  note,  he  is  en- 
titled to  recover  the  amount  so  paid  from  the  defendant  in 
the  present  action ;  the  note  was  merely  part  of  the  ma- 
cbineiy  by  which  the  plaintiff  was  compelled  to  make  the 
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payment  With  respect  to  the  application  on  the  ground 
of  surprise,  I  think  that  we  ought  in  strictness  to  reject 
the  affidavit  which  is  sworn  in  the  Isle  of  Man,  as  not  be- 
ing in  compliance  with  the  practice.  The  Master  has  di- 
rected my  attention  to  the  rule  on  the  subject,  which  is, 
that  in  case  of  foreign  affidavits  the  authority  of  the  per- 
son to  administer  the  oath,  before  whom  the  oath  is  pro- 
fessedly taken,  must  be  shewn ;  with  respect  to  the  Irish 
and  Scotch  judges,  the  rule  is  different,  for  we  know  that 
they  have  power  to  administer  the  oatL  I  entertained 
some  doubts  at  first  whether  there  ought  not  to  be  a  rule 
on  the  ground  of  surprise ;  but  as  I  think  the  affidavit  in 
question  ought  not  to  be  used,  those  doubts  no  longer 
exist. 


Aldbrson,  B.,  and  Platt,  B.,  concurred. 


Rule  refused. 


Among  the  pa- 
pen  of  a  testar 
tor  were  found 
two  letters, 
sealed  and  di- 


iVew.  8.         GouGH  v.  FiNDON  and  Another,  Executors  of  J.  Clarke. 

Assumpsit — against  the  defendants  as  executors  of  J. 
Clarke.  The  declaration  contained  counts  upon  two  pro- 
missory notes  for  400/.  and  200Z.  respectively,  made  by  the 

rected  "For  S.    tcstator  in  favour  of  the  plaintiff.     There  was  also  a  count 

on  an  account  stated  with  the  defendants  as  executors. 
Plea,  non  assumpserunt ;  and  issue  thereon. 

At  the  trial,  before  Parke,  B.,  at  the  last  Warwick  Sum- 
mer Assizes,  it  appeared  that  the  plaintiff  had  been  in  the 

bnThai  left  ]^  service  of  the  testator  as  a  domestic  servant  for  many  years 

for  8ome  time 

preyioiuly  to  that  event  These  letters  contained  promisaory  notes  for  large  sums  of  money,  and 
one  of  the  letters  stated,  that  the  testator  inclosed  200L  as  a  mark  of  respect;  and  the  other  letter 
stated,  that  the  inclosed  was  for  her  long  and  foithfol  services.  S.  G.  applied  to  the  executon  for 
payment  of  the  notes;  and,  upon  seeing  the  notes,  they  paid  her  a  portion  of  the  amount,  and  pro- 
mised to  pay  the  remainder,  but  afterwards  refused  to  do  so: — HM^  first,  that  an  action  was  not 
maintainable  by  S.  0.  upon  the  notes,  which  were,  in  effect,  a  legacy,  and  an  informal  one,  in  not 
being  duly  attested  as  required  by  the  Wills  Act,  1  Vict  c.  26,  and  therefore  void;  and,  se- 
eondly,  that  the  action  was  not  maintainable  on  the  account  stated,  inasmuch  as  the  promise  uf 
the  executors  was  made  on  a  supposed  debt,  which,  in  &ct,  was  not  due. 


vanf*    S.  G. 
had  been  in  the 
service  of  the 
testator  as 
housekeeper  for 
some  years  be- 
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prior  to  the  time  of  his  death,  but  had  left  him,  having        1851. 
\a/i  a  child  by  him.     Shortly  after  the  testator's  death,  the        gough 
executors  found  two  letters  directed  to  "  Sarah  Gough,  my  ^' 

late  servant/'  Each  of  the  letters,  which  were  sealed,  con- 
tained a  promissory  note  signed  by  the  testator,  but  not  at- 
tested, one  for  400t  and  the  other  for  200Z.  One  of  these 
letters  stated,  "  In  addition  to  anything  I  may  owe  you, 
I  inclose  you  200t  as  a  mark  of  my  respect."  The  other 
letter,  inclosing  the  note  for  4001,  stated  it  to  be  "  for  your 
long  and  faithful  services."  The  plaintiff  applied  to  the 
executors  for  payment  of  these  notes,  and  at  that  time 
handed  them  and  the  letters  to  the  executors.  They  paid 
her  20W.  on  account,  and  promised  to  pay  the  remainder ; 
which  they  subsequently  refused  to  do,  and  the  plaintiff 
thereupon  brought  the  present  action. 

Upon  this  state  of  facts,  the  learned  Judge  was  of  opinion 
that  the  plaintiff  could  not  maintain  the  action :  first,  be- 
cause the  notes  were  invalid,  as  being  in  the  nature  of  a 
legacy,  and  not  being  made  in  the  presence  of  two  credible 
witnesses  as  required  by  1  Vict.  c.  26  (The  Wills  Act) ;  and 
secondly,  that  as  the  executors  were  not  liable  upon  the 
notes,  their  promise  was  not  founded  upon  a  good  consi- 
deration, and  therefore  the  count  on  the  account  stated 
could  not  be  supported.  His  Lordship  thereupon  directed 
a  nonsuit,  reserving  leave  to  the  plaintiff  to  move  for  a  rule 
to  set  that  nonsuit  aside,  and  to  enter  a  verdict  for  4342. 

Humfrejf  now  moved  accordingly. — One  of  the  questions 
here  is,  whether  a  note  made  by  a  testator  in  favour  of  a 
particular  person,  and  delivered  by  the  executor  to  the 
payee,  will  support  an  action  on  the  note  against  the  ex- 
ecutor. [Parke,  B. — ^The  two  notes  in  truth  amount  to 
an  informal  legacy.  The  testator  carefiilly  inclosed  them 
in  sealed  envelopes,  and  directed  them  to  the  plaintiff.  It 
was  clearly  his  intention  that  the  notes  should  not  be  de- 

YOL  VIL  E  BXCH. 
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1851.        livered  to  her  untU  after  his  deatL    The  executors  make 
GouGH        a  part  payment,  and  promise  to  pay  the  remainder,  upon 
FiNDON.      *^®  supposition  that  the  notes  are  due,  and  that  they  are 
bound  to  pay  them ;  but  this  turns  out  not  to  be  the  case, 
and  the  promise,  not  being  founded  upon  a  good  considera- 
tion, is  not  binding  upon  them.     Now  to  make  an  account 
stated,  the  account  must  be  stated  with  reference  to  a  debt 
which  is  at  that  time  due  and  owing.     Here  there  was  evi- 
dence in  the  first  instance  that  there  was  an  account  stated ; 
but  that  evidence,  when  explained,  amounts  to  a  mere  pro- 
mise to  pay  a  supposed  debt  which  has  no  existence     Upon 
these  grounds  I  directed  a  nonsuit.]    The  letters  of  the  tes- 
tator, inclosing  the  promissory  notes,  afford  some  evidence 
of  a  consideration  upon  which  to  support  the  count  on  the 
account  stated.     It  appeared  that  the  plaintiff  had  been  in 
the  service  of  the  testator  for  some  years.    The  letters  al- 
luding to  that  service  contain  the  expression  that  it  is  '^  in 
consideration  of  her  long  and  faithful  services/'    The  let- 
ters would  be  evidence  of  an  account  stated  as  against  the 
testator.    Suppose  it  had  appeared  that  a  note  had  been  leflb 
by  the  testator  for  the  purpose  of  satisfying  a  debt  due  for 
goods  sold  and  delivered  to  him,  and  the  note  on  production 
at  the  trial  was  not  admissible  for  want  of  a  proper  stamp, 
a  promise  by  the  executors  to  pay  the  amount  would  sup- 
port an  account  stated.    [Parke,  B. — ^Where  a  person  serves 
in  the  capacity  of  a  domestic  servant,  and  no  demand  for 
payment  of  wages  is  made  by  the  servant  for  a  considerable 
period  after  such  service  has  terminated,  the  inference  is, 
either  that  the  wages  have  been  paid,  or  that  the  service 
was  performed  on  the  footing  that  no  payment  was  to  be 
made] 

Pollock,  C.  R — I  am  of  opinion  that  there  is  no  ground 
for  a  rule  in  this  case  The  promissory  notes,  which  were 
found  carefully  inclosed  in  envelopes  and  directed  to  the 
plaintiff,  were  not  intended  by  the  testator  to  be  delivered 
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to  her  until  after  his  death.    They,  therefore,  were  in-         1851. 
tended  to  operate  as  a  legacy.     But  hy  the  recent  Wills        gouoiT 
Act,  those  instruments  are  not  valid  as  a  legacy.    Now  the       ^  **• 

*  ^  ,  .  .  FiNDON. 

executors'  promise  was  founded  entirely  upon  the  supposi- 
tion that  the  notes  were  valid  instruments;  but  as  they  are 
not,  the  promise  so  made  has  no  effect,  and  cannot  be  sued 
npon. 

AiDEBSOK,  B. — An  account  stated,  to  be  good,  must  be 
founded  on  a  debt  then  due  and  owing.  Here  there  is  no 
debt,  and  consequently  no  account  stated. 

Martin,  R,  and  Parke,  B.,  concurred. 

Rule  refused. 


Rees  v.  Williams.  -^^^  ^ 

IN  this  case  a  plaint  had  been  entered  in  the  County  a  plaint  having 
Court  of  Merionethshire,  at  Dolgelley,  in  which  plaint  the  ^  ^^"^^"y  ^^^ 
plaintiff  claimed  "  50i  for  money  had  and  received  by  the  ^"  ^^i^  }^^  ^ 

*  ''   ^  "'  plaintmclaimed 

defendant  for  the  use  of  the  plaintiff  fdr  the  lease  of  a  "  50/.  for  mo- 
mine,  and  on  an  account  stated."  The  plaint  was  after-  rcceived,^&c., 
wards  removed  by  certiorari,  by  an  application  on  the  part  ^^nt'statcd!'' 
of  the  defendant;  and  the  affidavit  upon  which  that  appli-  t^e  defendant 

,  removed  the 

cation  was  founded  stated  that  difficult  questions  of  law  cause  into  the 
would  arise  as  to  the  construction  of  an  agreement,  and  as  by'^rt^onui, 
to  the  admission  of  certain  evidence.  °^*^«?*  ^^^ 

an  amdaTit 
which  stated 

Morgan  Lloyd  now  moved  for  a  rule  calling  on  the  de-  that  difficult 

questions  of  law 
«n\d  irise  on  the  tnal  of  the  cause.  Upon  an  application  to  quash  the  writ  of  certiorari  on  an 
iffidsnt,  iHiich  stated  that  the  plaint  waa  issued  for  the  unliquidated  balatice  of  a  partnership  ac- 
count,  and  that  no  difficult  questions  of  law  would  arise  at  the  trial,  the  Court  refused  to  interfere, 
« the  gtoiind,  fint,  that  the  plaint  described  the  claim  to  be  for  a  specific  and  liquidated  account; 
iDd  Koondly,  that  the  Court  could  not  decide  upon  motion  a  question  which  waa  disputed  by  the 
lidsrits. 

b2 
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fendant  to  shew  cause  why  the  writ  of  certloraxi  should 
not  be  quashed,  upon  an  affidavit  which  stated  that  the 
sum  sought  to  he  recovered,  and  for  which  the  plaint  was 
issued,  was  for  the  nnliquidated  balacce  of  a  partnership 
account;  and  further,  that  no  difficult  questions  of  law 
would  arise  at  the  trial. — First;  The  subject-matter  of  the 
plaintifi's  cause  of  action  will  involve  the  investigation  of 
the  partnership  accounts,  and  is  therefore  not  a  matter  over 
which  a  superior  Court  of  law  has  jurisdiction.  [Parke,  B. 
— The  plaintiff  has  framed  his  plaint  in  such  a  manner 
as  to  give  the  superior  Court  jurisdiction  in  the  matter; 
for  the  plaint  states  the  cause  of  action  to  be  for  a  specific 
amount  of  501.  The  plaint  ought  to  have  been  framed  so 
as  to  correspond  with  the  plaintiff's  real  demand.]  Se- 
condly: The  plaintiffs  affidavit  states  that  no  difficult 
question  of  law  will  arise  at  the  trial,  [PoUock,  C.  B. — 
The  writ  of  certiorari  was  granted  upon  an  affidavit  which 
satisfied  the  learned  Judge,  in  allowing  the  writ,  that  dif- 
ficult questions  of  law  would  arise.  We  cannot  now  try 
that  question.] 

Pbr  Curiam  (a). — There  will  be  no  rule. 

Rule  refused 

(a)  PoUoct,  C.  B.,  Parte,  B.,  and  Aldenon,  B. 
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1851. 

SxLBY  V.  The  East  Akolian  Railways  Company.  j^^  j^ 

L  HIS  was  an  action  of  debt  on  three  bonds.     The  first  The  Lynn  and 
count  of -the  declaration  stated  that,  after  the  passing  Co!^  entered^ 
of  the  Lynn  and  Ely  Railway  Act,  1845,  and  before  the  JS^'i^^^f/"^ 
passing  of  the  East  Anglian  Railways  Act,  1847,  the  then  After  tie  bond 
Ljnn  and  Ely  Company,  by  virtue  of  their  Act,  by  their  that  Company 
certain  writing  obligatory,  sealed  with  their  common  seal,  ^"^^SToAer^* 
(profert),  bound  themselves  and  their  successors,  admi-  Companie«;and 

.  _  .  .        _  by  the  Act  of 

nistrators,  and  assigns,  in  the  penal  sum  of  1600Z.,  sub-  amalgamation 
ject  to  the  condition  that,  if  the  sum  of  8001.  with  interest  ^fha? The 
should  be  paid  on  a  specified  day,  the  bond  should  be  void.  ""aJgamated 

*  *  •''  Company  should 

The  count  then  assigned,  as  a  breach  of  the  said  condition,  be  liable  for  the 

that  the  defendants  did  not,  after  the  passing  of  the  East  entered  into  by 

Anglian  Railways  Act,  nor  at  any  time  before  or  after-  compajny."^ 

wards,  pay  the  plaintifi*  the  sum  of  800Z. ;  whereby  the  said  ^"  *»  "«j'»®°  °" 

^^  TuiB  oonuy  (De  , 

bond  had  become  forfeited,  &c.     The  defendants,  being  defendants  (the 
under  terms  of  pleading  issuably,  craved  oyer  of  the  bond  com^^)  be- 
in  that  count  mentioned,  and  after  setting  it  out  pleaded,  oflj^fniri™ 
"that  the  said  supposed  writing  obliffatory  in  the  first  nbiy, after craT- 

5  &  &  /,     ^  iiigoyerofthe 

count  mentioned  is  not  their  deed,"  concluding  to  the  bond,  pleaded 

country.     The  plaintiff  signed  judgment,  on  the  ground  '?SlIr7^r' 

that  the  plea  was  not  issuable  (a).     By  the  East  Anglian  J^^^^p'^^" 

Railways  Act,  10  &  1 1  Vict  c.  cclxxv.,  it  was  provided,  that  ■iRned  judg- 

the  latter  Company  should  be  liable  for  all  the  contracts  court  refused 

and  liabilities  entered  into  by  the  former  Companies.    An  ^  Set  alide"the 

application  was  made  before  Martin.  B.,  at  Chambers,  to  judgment,  with- 

.      ,  .  '  out  an  affidavit 

set  the  judgment  aside;  but  the  learned  Judge  refused  to  of  merits,  it  be- 

.   .  ^  ing  admitted 

mtertere.  up„n  the  appli- 

cation for  the 

In  the  present  Term  (Nov.  1 3)  JJea  would  be 


BramweU  moved  for  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  judgment  should  not  be  set  aside  as 

(a)  There  were  similar  pleas  to  the  other  counts  of  the  declaration. 


biid  on  demur- 
rer. 
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1661.        irregular. — It  may  be  admitted  that  the  plea  could  not  be 
Sklby        supported,  if  specially  demurred  to;  but  it  is  an  issuable 
Eaot  Anglia     P^^**  *^^  therefore  the  plaintiff  was  not  entitled  to  sign 
Railways  Co.  judgment:  Eddisoft  V.  Pigram{a).    By  the  Act  of  amal- 
gamation, the  debts  and  liabilities  of  the  former  Companies 
were  transferred  to  the  Company  which  the  defendants 
now  represent.     The  bond  given  by  the  Lynn  and  Ely 
Company  is  in  law  the  bond  of  the  defendants.     The  plea 
therefore  raises  a  substantial  question,  and  ought  to  be 
fairly  and  liberally  construed:    Rex  v.  Wright  (b). — ^The 
Court  then  asked  the  learned  counsel  if  he  would  defer 
his  application  until  he  had  obtained  an  affidavit  of  merits; 
but  this  he  declined  to  do. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said. — This  was  a  motion  to  set 
aside  a  judgment  signed  as  for  want  of  a  plea.    The  ac- 
tion was  brought  upon  a  bond  into  which  the  defendants 
had  not  entered,  but  upon  which  they  were  responsible; 
and  the  defendants'  plea  was  that  the  said  writing  obliga- 
tory was  not  "their"  deed.     The  defendants  made  no  affi- 
davit of  merits;  and  we  therefore  think  that  there  ought 
to  be  no  rule.     Mr.  Bramwell  admitted  the  plea  to  be  bad 
on  demurrer,  but  insisted,  as  a  matter  of  right,  that  the 
judgment  ought  to  be  set  aside.     Now,  if  the  rule  were 
granted  and  made  absolute,  the  plea  would  be  bad  on 
demurrer,  and  no  amendment  would  be  allowed;  and  we 
are  all  of  opinion  that  the  result  would  be  the  same,  ex- 
cepting that  the  plaintiff  would  have  his  judgment  post- 
poned for  a  few  days.     My  brother  Parke  entertains  some 
doubt,  whether,  in  accordance  with  the  strict  practice  of 
the  Court,  we  ought  not  to  grant  a  rule;  but  as  we  are  all 
clearly  of  opinion  that  the  result  would  be  the  same,  sub- 
ject to  the  exception  I  have  just  mentioned,  the  majority 

{a)  IG  M.  &  W.  137.  (/>)  1  A.  &  E.  434. 
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of  the  Court  are  of  opinion  that  there  is  no  sound  reason        1651. 
for  disturbing  the  judgment,  and  consequently  that  there        s^lby 

ouffht  to  be  no  rule.  „      f  * 

^=  East  Anglian 

Rule  refused.  Railways  Co. 


Roper  i;.  Lett. 

3^<w.  24. 

Assumpsit  for  goods  sold,  work  and  labour,  and  upon  To  an  action  of 
an  account  stated. — Plea,  except  as  to  4Z.  10«.,  parcel  &c.,  J^™goid^&c. 
non  assumpsit:  and  fourthly,  except  as  &c.,  that,  after  the  ^^^  defendant 

"V  A         •  t  .  pleaded,  that 

accrumg  of  the  causes  of  action,  the  plaintiff  levied  a  the  plaintiff  had 
plaint  against  the  defendant  in  the  county  court  of  Kent,  ?"  a  county 
holden  at  Q.,  for  the  same  causes  of  action  as  those  alleged  ^**^  ^^^     g 

'  o        same  cause  ot 

in  the  declaration,  that  he  issued  a  summons  against  the  action,  and  that 
defendant,  that  the  defendant  claimed  to  set  off  14Z.,  and  and  defendant 
paid  into  Court  lOZ.;  that  certain  disputes  and  differences  "d^Sbe  action 
having  arisen  and  being  depending  between  the  plaintiff  *"*  ^^  *^T*i7 
and  the  defendant  of  and  concerning  the  causes  of  action  matters  in  dif- 
in  the  declaration  mentioned  and  the  amount  of  the  said  tration,  and  that 
debt  or  set  off  by  the  defendant,  and  the  amount  (if  any)  tenra^s^made 
which  then  remained  due  and  payable  to  the  plaintiff  on  the  his  award  of 

and  concerning 

balance  of  the  said  accounts,  and  the  said  matters  in  differ-  the  matters  in 

1        •  X*      1  •  ••!  •      .1       •      •    •»•    i«  /•  difference,  &c. ; 

ence  having  respectively  arisen  within  the  jurisdiction  of  and  that  the 
the  Baid  county  court,  and  there  being  no  other  or  further  ^^"arwa'ir* 
matter  in  dispute  or  difference  between  the  said  parties,  the  feady  and  will- 
plaintiff  and  defendant  mutually  referred  the  said  action  form  his  part 
in  the  said  county  court,  and  all  matters  in  difference  then  J^  ^RTdSr 
between  them,  to  the  award,  order,  and  arbitrament  of  H.  tion,  that  the 

umpire  did  not 

Newbold  and  £.  L.  Levy,  and,  in  case  they  should  not  agree,  make  his  award 
to  G.  M.  Arnold,  and  agreed  that  the  decisions  of  the  said  ing  the  matters 
arbitrators  or  umpire  should  be  final,  so  that  the  award  !!l.//5|^'*that' 

the  allegation 
that  the  plaintiff  and  defendant  mutuaUy  referred  the  action  in  the  county  court  and  all  matters  in 
difrrcnce,  waa  8upport«Hl  by  proof  of  un  order  of  reference  made  by  the  judge  of  the  county  court, 
under  the  powers  given  him  by  the  9  ft  10  Vict.  c.  95,  b.  77,  by  consent  of  the  plaintiff  and  defend- 
ant 
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1851.        should  be  made  on  or  before  &c.;  and  that  the  said  award, 
RopBR        when  made,  should  be  entered  as  a  judgment  of  the  said 
county  court  in  the  said  cause.     The  plea  then  contained  an 
averment  of  mutual  promises,  and  proceeded  to  state  that, 
the  arbitrators  having  requested  G.  M.  Arnold  to  take  upon 
himself  the  arbitration,  he,  as  umpire,  did  so,  and  awarded, 
that  the  defendant  should  pay  into  the  said  court  to  the 
credit  of  the  plaintiff  the  further  sum  of  U.  10&,  and  that 
the  same  should  be  received  by  the  plaintiff,  with  the  said 
sum  of  101,  already  paid  into  court,  in  full  satisfaction  and 
discharge  of  and  for  all  the  said  matters  in  difference  so 
referred  as  aforesaid.     The  plea  then  averred,  that  the  de- 
fendant had  always  been  ready  and  willing  and  had  offered 
to  pay  into  the  said  court  to  the  credit  of  the  plaintiff  the 
said  sum  of  42. 10^.  in  pursuance  of  the  award,  but  that  the 
plaintiff  refused  to  receive  it;  and  that  the  defendant  now 
brings  into  Court  the  sum  of  U.  lOs.  ready  to  be  paid 
to  the  plaintiff.     Verification. — Replication,  that  the  said 
G.  M.  Arnold  did  not  make  his  award  of  and  concerning 
the  matters  in  difference  &c.,  concluding  to  the  country ; 
and  issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings 
in  the  present  Term,  the  defendant  gave  in  evidence,  in 
support  of  the  fourth  plea,  an  order  of  reference  and  an 
award.  The  order  of  reference  commenced  as  follows: — 
"  Upon  reading  the  plaint  in  this  cause,  and  by  and  with 
the  consent  of  the  said  plaintiff  and  defendant,  I,  J.  K, 
Esq.,  Judge  of  the  said  Court,  do  order  that  this  suit  &c. 
be  referred  &c."  The  award  was  substantially  the  same  as 
that  stated  in  the  plea. 

On  the  part  of  the  plaintiff  it  was  objected,  that  the  evi- 
dence did  not  support  the  plea,  inasmuch  as  the  submission 
was  stated  in  the  plea  to  have  been  made  by  consent  of 
the  parties,  whereas  the  order  of  reference  produced  was 
by  order  of  the  judge  of  the  county  court.     The  learned 
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Judge,  however,  was  of  opinion  that  the  plea  was  proved, 
and  directed  a  verdict  to  be  entered  for  the  defendant 
upon  the  issue  raised  by  that  plea,  reserving  leave  to  the 
plaintiff  to  enter  a  verdict  upon  that  issue  for  him. 


2851. 


K  James  now  moved  accordingly. — ^There  is  a  material 
variance  between  the  allegations  in  the  plea  and  the  evi- 
dence adduced  in  support  of  them;  for  the  plea  states  that 
the  matters  in  difference  were  submitted  to  arbitration  by 
the  mutual  consent  of  the  parties,  but  the  order  of  reference 
shews  the  reference  to  have  been  effected  by  an  order  of 
the  judge  of  the  county  court  under  the  77th  section  of  the 
9  &  10  Vict  c.  95  (a).  [Parke^  R — The  county  court  judge 
hiid  no  power  under  that  section  to  make  the  order  of  refer- 
ence except  by  consent  of  the  parties.  The  agreement  of 
the  parties  is  the  obligatory  part  of  the  transaction,  which 
is  sanctioned  by  the  judge  under  the  powers  given  him  by 
that  section.  The  plea  is  therefore  supported  by  the  evi- 
dence. Martin,  B. — ^The  replication  merely  puts  in  issue 
ihefact  that  the  award  was  made  concerning  the  matters 
in  difference,  and  does  not  raise  the  question  whether  the 


(a)  That  sect  enacts,  ''That  the 
judge  may  in  any  case,  with  the 
ocMisent  of  both  parties  to  the 
mi,  order  the  same,  with  or 
without  other  matters,  within 
the  jurisdiction  of  the  Court,  in 
dii^te  between  such  parties,  to 
be  referred  to  arbitration,  to  such 
penon  or  persons  and  in  such 
manner  and  on  such  terms  as  he 
shftU  think  reasonable  and  just ; 
ud  such  reference  shall  not  be 
revocable  by  either  party,  except 
bjooDsent  of  the  judge ;  and  the 
award  of  the  arbitrator  or  arbi- 
trators, or  umpire,  shall  be  en- 


tered as  the  judgment  in  the 
cause,  and  shall  be  as  binding  and 
effectual  to  all  intents,  as  if  given 
by  the  judge :  Provided  that  the 
judge  may,  if  he  think  fit,  on  ap- 
plication to  him  at  the  first  court 
held  after  the  expiration  of  one 
week  after  the  entry  of  such 
award,  set  aside  any  such  award 
so  given  as  aforesaid,  or  may, 
with  the  consent  of  both  parties 
aforesaid,  revoke  the  reference, 
or  order  another  reference  to 
be  made  in  the  manner  afore- 
said." 
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reference  was  made  in  due  form  of  law:  WaUington  ▼. 
Dale  (a),] 

Pbb  Curiam  (6). — ^There  will  be  no  rule. 

Rule  refused. 

(a)  6  Ezch.  284. 
(6)  Pollock,  C.  B.,  Parke,  B.,  Aldenon,  B.,  and  Martin,  B. 


By  the  8  ft  9 
Vict,  ccxly, 
the  Borough 
Coart  of  Man- 
cheater  is  em- 
powered to  try 
**  actions  of  as- 
sumpsit, core- 
nant,  and  debt, 
and  actions  of 
trespass  and 
trover, 
the  sum  or 


jV^oi,.  24.  Joule  and  Others  v.  Taylor. 

VyASE. — The  declaration  stated,  that  the  plaintiffs  here- 
tofore, to  wit,  on  &c.,  in  the  Court  of  Record  of  the  Bo- 
rough of  Manchester,  recovered  against  George  Qambier  a 
certain  debt  of  501.,  being  a  debt  accrued  to  the  plaintiffs 
within  the  jurisdiction  of  the  said  court;  and  also  6/. 
15a  8cL,  which  in  and  by  the  same  court  were  adjudged 
**  rovided  ^  ^^^  plaintiffs  for  their  damages,  sustained  as  well  on  oc- 
m  or        casion  of  the  detaining  the  said  debt  of  oOl  as  for  their 

damages  sought 

to  be  recovered  costs  and  charges  by  the  said  court  there  adjudged  to  the 
50/.  "ny^ww:-  plaintiffs  with  their  assent  The  declaration  then  stated 
tion  62,  inac-    ^j^g^f  ^jj^  gj^jj  ^^^  ^^^  damages  being  unpaid,  the  plain- 

tions  commenc-  '  -o  o         x-        >  r- 

ed"  for  any-  tiffs  afterwards  prosecuted  out  of  the  said  court  a  writ  of 

pursuance  of  fieri  facias  directed  to  the  defendant,  then  and  still  being 

tico  of  actibBT  *"^^  ^  *^®  seijeaut-at-mace  of  the  borough  of  Manchester, 

must  be  pven.  ^nd  the  proper  officer  of  the  said  Court  in  that  behalf  by 

In  an  action  ... 

against  the  offi-  which  Said  writ  the  defendant  was  commanded  to  levy  of 
for  neglecting  the  goods  and  chattels  of  the  said  G.  Gambler  the  two 
^^gT&ise    ^™s  ^^  ^^^'  ^^^  6'-  ^^*-  8^5  *^^*  *^®  s^^^  ^^^*  s^  indors- 

retum  to  a  writ 

of  fieri  fiicias 

issued  on  a  judgment  in  debt  for  50'.,  and  6/.  15*.  8d.  damages: — Hdd^  that  notice  of  action  was 

necessary,  part  of  the  cause  of  action  being  for  a  misfeasance  in  making  a  fidse  return. 

QiMPfT,  if  the  action  had  been  for  the  nonfeasance  only  in  neglecting  to  levy,  whether  notice  oi 
action  would  have  been  necessary. 

Held^  also,  that  the  word  ^  sum  **  in  the  statute  meant  **  debt;**  and  tliat,  as  the  debt  sought  to 
be  recovered  was  50/.  only,  the  Court  had  jurisdiction,  the  diimages  awarded  being  merely  for  the 
purpose  of  canr^'ing  costs. 
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ed  was  afterwards,  to  wit,  on  be,  delivered  to  the  defend*  1851. 
anty  then  being  such  serjeant  &c.,  to  be  executed  in  due  form 
of  law.  Breach,  that  although  a  reasonable  time  for  the 
execution  of  the  said  writ  had  elapsed,  and  although  there 
wexe  within  the  jurisdiction  of  the  Court  goods  and  chat- 
tels of  G.  Gambier,  of  which  the  defendant  might  have 
levied  the  said  money;  yet  the  defendant,  not  regarding 
&€L,  did  not  nor  would  within  a  Reasonable  time  &&  levy 
the  same  monies,  or  any  part  thereof,  but  so  to  do  has  at  all 
times  wholly  neglected  and  refused ;  and  afterwards  and 
before  the  commencement  of  this  suit,  to  wit,  on  &c., 
&bely  and  deceitfully  returned  to  the  said  writ  that  0« 
(xambier  had  not  any  goods  and  chattels  within  the  juris- 
diction of  the  Court  whereof  he  could  cause  to  be  made  the 
said  debt  and  damages. 

Second  plea. — That  the  record  of  the  Borough  Court  of 
Manchester  was  as  follows : — The  plea  then  set  out  the  re- 
cord in  the  action  of  Joule  v.  Oambier;  the  declaration  in 
which  commenced  by  stating,  that  the  defendant  was 
summoned  to  answer  the  plaintiff  in  an  action  of  debt> 
and  that  he  demanded  of  the  defendant  50JL  It  then 
stated,  that  the  defendant  was  indebted  to  the  plaintiff  in 
SOL  for  goods  sold  and  delivered,  and  in  oOL  for  money 
due  on  an  account  stated,  whereby  an  action  accrued  to 
the  plaintiffs  to  demand  and  have  from  the  defendant  the 
said  sum  of  502.  The  record  then  set  out  a  confession  of 
the  debt,  and  concluded  with  a  judgment  in  the  following 
ienns: — "Therefore  it  is  considered  that  the  plaintiffs  do 
recover  against  the  defendant  their  said  debt,  and  also 
(UL  I5&  8d  for  their  damages,  which  they  have  sustained 
as  well  on  occasion  of  the  detaining  the  said  debt  of 
5(ML,  so  acknowledged  as  aforesaid,  as  for  their  costs  and 
chaiges  by  the  court  here  adjudged  to  the  plaintiffs,  and 
with  their  assent.  And  the  defendant  in  mercy  "  &;c. — 
Verification  by  the  record. 
Last  plea. — That  the  grievances  were  committed  by  the 
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1651.        defendant  after  the  passing  of  the  8  &  9  Vict.  c.  cxlv.,  for 
establishing  a  Court  of  Record  for  the  Borough  of  Man- 
chester; that  the  grievances  were  done  in  pursuance  of 
the  said  Act,  and  that  no  notice  was  given  to  the  defend- 
ant before  the  commencement  of  this  suit.    Verification. 

Replication  to  the  second  plea. — That  the  debt  sought 
to  be  recovered  in  the  action  so  brought  by  the  plaintiff* 
against  G.  Grambier  in  the  Court  of  Record  of  Manchester, 
was  the  sum  of  502.  and  no  more;  and  that  no  damages 
were  sought  to  be  recovered  by  the  plaintifi^s  in  the  said 
action  over  and  above  their  costs  and  charges  by  them 
about  their  suit  in  that  behalf  expended,  except  or  other 
than  such  damages  as  were  necessary  for  the  purpose  of 
enabling  the  plaintiffs  to  obtain  and  recover  their  said 
costs  of  the  said  action ;  nor  were  such  damages  as  afore- 
said recovered  by  the  plaintiffs  in  the  said  action  for 
any  other  purpose  than  that  of  obtaining  and  recovering 
their  said  costs  of  the  said  action.     Verification. 

General  demurrer  to  the  last  plea,  and  joinder  therein. 
General  demurrer  to  the  replication,  and  joinder  therein. 

Milward  argued  for  the  plaintiff  (Nov.  1 2). — The  questions 
depend  upon  the  statute  8  &  9  Vict.  c.  cxlv.,  for  regulating 
the  Court  of  Record  within  the  Borough  of  Manchester. 
By  the  12th  section  of  that  Act,  the  council  are  empowered 
to  appoint  a  serjeant-at-mace  of  the  borough,  "  who  shall 
execute  all  process  of  execution  issuing  out  of  the  said 
court,  and  do  all  other  matters  and  things  with  respect  to 
the  said  court  which  a  sheriff  of  any  county  can  or  ought 
to  do  with  respect  to  the  superior  Courts,"  &c.,  "  and  which 
serjeant-at-mace  shall  have  all  the  powers  and  authority 
for  such  purposes  which  a  sheriff  of  a  county  now  hath  or 
shall  hereafter  have  with  respect  to  the  superior  Courts  at 
Westminster,  and  shall  be  subject  to  the  same  duties  and 
liabilities  as  a  sheriff  of  a  county ;"  &c.,  "  and  the  said  Ser- 
jeant shall  be  responsible  to  all  parties  having  delivered 
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process  to  him,  in  all  respects  in  which  a  sherifF  of  a  county         1851. 
is  responsible  for  the  act,  negligence,  misconduct,  mifea- 
sance,  or  nonfeasance  of  his  bailiff  or  officer,"  &;c.     The 
word  ''nonfeasance"  is  important  with  reference  to  the 
52nd  section,  which  enacts,  "  That  all  actions  and  prose- 
cations  to  be  commenced  against  any  person,  for  anything 
done  in  pursuance  of  this  Act,  shall  be  commenced  within 
two  years  after  the  fact  committed,  and  not  afterwards  or 
otherwise;  and  notice  in  writing  of  such  action,  and  of  the 
canse  thereof,  shall  be  given  to  the  defendant  one  month 
at  least  before  the  commencement  of  the  action."    The 
seijeant-at^mace  is  not  entitled  to  notice  of  action  under 
that  section,  for  his  omission  to  levy  is  not  "  anything 
done  in  pursuance  of  that  Act,"  but  something  omitted  to 
be  done.    The  Municipal  Corporation  Act,  5  &  6  Will.  4, 
c  76,  contains  a  similar  clause  (section  133) ;  and  in  King 
r.  BurreU  (a),  which  was  an  action  for  a  penalty  against 
an  overseer  for  neglecting  to  sign  the  burgess  list^  the  ob- 
jection that  the  defendant  was  entitled  to  notice  of  action, 
was  abandoned  as  untenable.     [Pollock,  C.  B. — I  doubt 
whether  notice  can  ever  be  necessary  where  the  action  is 
for  a  penalty,  because,  if  the  act  complained  of,  whether  of 
omission  or  commission,  be  penal,  it  cannot  be  considered 
as  done  in  pursuance  of  the  statute.    Parke,  E — A  thing 
b  considered  to  be  done  in  pursuance  of  a  statute,  when 
the  person  who  does  it  is  acting  honestly  and  bon&  fide, 
either  under  the  powers  which  the  Act  confers  or  in  dis- 
charge of  the  duties  which  it  imposes]     Where  the  words 
"omitted  to  be  done"  are  not  found  in  a  clause  of  this  de- 
scription, the  right  to  notice  is  limited  to  "  things  done." 
[Parke,  B. — ^What  can  the  clause  refer  to  except  the  mis- 
conduct of  an  officer  like  the  defendant?]     It  may  have 
reference  to  the  judge  committing  for  a  contempt,  or  to 
officers  taking  larger  fees  than  allowed  (section  51),  or  to 
the  penalty  imposed  on  the  registrar  for  acting  improperly 

(a)  12  A.  &  £.  460. 
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1861.        (section  52),  or  to  the  case  of  fines  imposed  on  jurors  for 
non-attendance  (section  21).     The  distinction,  as  regards 
.  notice  of  action,  between  acts  of  omission  and  commission, 
has  been  often  recognised.     In  Umphdby  v.  McLean  (a), 
which  was  an  action  for  money  had  and  received,  to  reco- 
ver the  amount  of  an  excessive  charge  made  by  the  defend- 
ants as  collectors  under  a  distress  for  arrears  of  taxes,  it 
was  held  that  the  defendants  were  not  entitled  to  notice  of 
action  under  the  43  Geo.  3,  c.  99,  a  70,  which  provides  that 
no  writ  or  process  shaU  be  sued  out  for  anything  done  in 
pursuance  of  that  Act  till  after  one  month's  notice.    Lord 
EUenhorough  there  said,  "  From  the  words  of  the  Act,  I  am 
clearly  of  opinion  that  it  does  not  apply  to  a  case  of  this 
description ;  all  the  expressions  refer  to  some  act  done  or 
fact  committed.    There  must  be  a  positive  act  done :  in  this 
case  there  was  neither  act   done  nor  fact  committed." 
Dam  v.  Curling  (6),  will  perhaps  be  relied  on  by  the  other 
side.     That  was  an  action  against  a  surveyor  of  highways, 
for  having  allowed  gravel  to  remain  on  a  highway,  so  as 
to  cause  an  obstruction ;  and  it  was  held  that  he  was  enti* 
tied  to  notice  of  action  under  the  5  &  6  Will.  4,  c.  60,  s.  109, 
which  requires  notice  for  "  anything  done  in  pursuance  of 
or  under  the  authority  of"  the  Act     That  decision,  how- 
ever, proceeded  on  the  ground  that  the  act  complained  of 
was  not  one  of  omission  only,  but  was  a  tort  committed  by 
the  defendant  in  the  course  of  his  official  duty.     Here  the 
statute  having  made  a  distinction  between  acts  of  omission 
and  commission,  by  using  the  word  "  nonfeasance"  in  the 
12th  section,  and  omitting  it  in  the  52nd,  the  reasonable 
construction  is  that,  in  respect  of  nonfeasance,  the  serjeant- 
at-mace  is  to  be  liable  in  the  same  way  as  a  sheriff,  but  in 
respect  of  misfeasance,  he  is  not  to  be  liable  unless  notice 
of  action  has  been  given. 

Secondly. — ^The  replication  is  good.    The  1st  section  of 
the  8  &  9  Vict  c.  cxlv.,  which  is  copied  from  the  118th  of 

(a)  1  B.  &  Aid.  42.  (h)  8  Q.  B.  286. 
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the  Miuiicipal  Corporation  Act  (5  &  6  Will  4^  c.  76),  enacts,  1851. 
that  the  C!ourt  **  shall  have  authority  to  try  actions  of  as- 
nimpsit,  covenant,  and  debt,  whether  the  debt  be  by  spe- 
cialty or  on  simple  contract,  and  all  actions  of  trespass  or 
trov^  for  taking  goods  and  chattels,  provided  the  sum  or 
damages  sought  to  be  recovered  shall  not  exceed  502."  The 
word  "sum''  means  the  'Mebt;"  and  as  that  may  be  re- 
covered to  the  amount  of  502.,  exclusively  of  costs,  it  may 
also  be  recovered  exclusively  of  the  mere  nominal  damages, 
which,  in  an  action  of  debt,  are  necessary  to  carry  cTts. 
The  word  "damages,"  in  the  Act^  means,  where  the  action 
sounds  in  damages.    [He  was  then  stopped  by  the  Court.] 

Crompton  contriL — ^First  The  defendant  was  entitled  to 
notice  of  action.    The  act  complained  of  is  a  tort  commit- 
ted by  the  officer  in  the  execution  of  his  duty.  He  is  charged 
with  having  omitted  to  levy,  and  also  with  having  made  a 
false  return.  That  is  one  transaction,  the  main  part  of  which 
consists  of  the  making  a  false  return.     In  Davia  v.  Curling^ 
the  tort  was  less  an  act  of  commission  than  in  the  present 
case;  but  there  Lord  Denrrum,  C.  J.,  said,  "  It  is  clear  that 
the  defendant  is  charged  with  a  tort  committed  in  the 
course  of  his  official  duty:  he  is  charged,  as  surveyor,  with 
the  positive  act  of  leaving  the  gravel  on  the  road,  where  it 
had  been  improperly  placed  for  an  unreasonable  time."    So 
here  the  defendant^  having  received  the  writ,  leaves  the 
goods  unseized,  and  makes  a  false  return.     Wightnian,  J., 
in  Dams  v.  Curling,  points  out  the  distinction,  with  re- 
spect to  notice,  between  such  a  case  and  an  action  for 
money  had  and  received,  or  an  action  for  a  penalty.     [Piatt, 
R — In  Wright  v.  Horton  (a),  Wood,  B.,  ruled  that,  in  an 
action  for  a  penalty  under  the  18  Geo.  2,  c.  20,  for  acting 
as  a  magistrate  without  a  proper  qualification,  no  notice 
of  action  was  necessary  under  the  24  Geo.  2,  c.  44. — Parke, 
B.—Smith  V.  Shaw  (b)  resembles  the  present  case.     That 

(a)  Holt,  N.  P^  468.  (b)  10  R  &  C.  277. 
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1851.  "Was  an  action  against  the  treasurer  of  a  Dock  Company, 
established  by  Act  of  Parliament,  for  an  injury  done  to  a 
vessel  by  reason  of  improper  directions  having  been  given 
by  the  dock-master  in  transporting  her  into  the  docks; 
and  it  was  held,  that  the  giving  of  such  directions  was  a 
thing  done  in  pursuance  of  the  statute,  so  as  to  render  no- 
tice of  action  necessary.] 

Secondly. — The  replication  to  the  last  plea  is  bad.     The 
Court  has  no  jurisdiction  unless  the  debt  or  damages  sought 
to  be  recovered  do  not  exceed  50Z.    Here  the  plaintiff  has 
recovered  501,  and  a  sum  in  addition.    [Parkey  B. — Suppose 
a  debt,  originally  501,  remained  at  interest  for  so  long  a 
period  that  the  interest  amounted  to  lOOZ.,  could  that  be 
recovered?]     It  could  not    The  word  "sum,"  in  the  Act, 
means  the  aggregate  amount  of  debt  and  damages.      In 
Dempster  v.  Pumdl(a)y  a  declaration  in  a  sheriff's  county 
court  stated,  that  the  defendant,  within  the  jurisdiction  of 
the  court,  was  indebted  to  the  plaintiffs  in  11.  Ids.  6d,  for 
goods  sold  and  delivered,  and  in  IL  Ids.  6d.  for  money 
found  to  be  due  on  an  account  stated,  which  said  several 
sxmis  were  to  be  respectively  paid  by  the  defendant  to  the 
plaintiff  on  request,  whereby  an  action  accrued  to  the 
plaintiff  to  demand  and  have  of  and  from  the  defendant 
the  said  several  sums  respectively  amounting  to  \l.  19^.  Qd. ; 
and  it  was  held,  that  a  demand  exceeding  40^.  appeared  on 
the  face  of  the  declaration,  and  consequently  that  the 
county  court  had  no  jurisdiction.     In  the  case  of  a  mort- 
gage debt  of  502.,  could  the  plaintiff  recover  the  interest 
in  addition  to  the  501.  ?    [Parke,  B. — The  interest  due  up 
to  the  day  fixed  for  payment  of  the  principal  would  be 
part  of  the  debt;  but  after  that  day,  interest  could  only 
be  recovered  as  damages.]     Lowe  v.  Steele  (b)  decided  that 
a  plea  of  payment  into  court  in  an  action  of  debt  must  be 
pleaded  to  the  damages  as  well  as  the  debt.    If  the  word 
"  sum  "  be  construed  to  mean  "  debt,"  the  Court  would 

(a)  3  M.  &  G.  375.  (6)  1ft  M.  &  W.  380. 
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haTe  jurisdiction  to  an  unlimited  amount  where  interest         18^1. 
was  due  for  a  number  of  years. 

MUward  in  reply. — ^In  Dempster  v.  Pumelly  the  declara- 
tion deyiated  from  the  ordinary  form  by  not  stating  in  its 
commencement  the  amount  for  which  the  plaint  was  levied. 
If  it  had  done  so,  the  plaintiff  could  not  have  recovered 
beyond  that  amount.  Here  the  commencement  of  the  de- 
claration shews,  that  the  plaintiff's  claim  was  limited  to 
50L  The  damages  form  no  part  of  the  "  sum  sought  to  be 
recovered,*'  which  means  the  "  dd>t "  for  which  the  action 
is  brought.  The  section  must  be  construed  reddendo  sin- 
gula singulis,  the  word  "  sum  '*  applying  to  the  action  of 
debt,  and  the  word  *'  damages  "  to  actions  of  assumpsit  or 
covenant.  Where  the  plaint  is  for  a  certain  amount,  and 
the  declaration  contains  a  count  on  a  contract  for  the  sama 
amount,  a  subsequent  count  on  another  contract  for  a  dif- 
ferent amount  may  be  rejected  as  surplusage:  Crumpton 
V.  Smith  (a).  In  Buller's  Nisi'Prius  (b)  it  is  laid  down,  that 
m  the  action  of  debt  "  the  plaintiff  is  to  recover  the  sum 
in  numero,  and  not  to  be  repaired  in  damages,  as  he  is  in  . 
those  actions  which  sound  only  in  damages,  such  as  as- 
sumpsit, &C."  Also  in  1  Wms.  Saund.,  33  d,  n.  (2),  it  is  said, 
that  in  debt  "  the  judgment  is  to  recover  the  debt,*and  the 
damages  are  merely  ancillary."  There  are  numerous,  au- 
thorities to  shew  that  the  sum  recovered  by  the  verdict  is 
the  debt  for  which  the  action  is  brought:  Younger  y.Wils- 
bji  (c),  Shaddick  v.  Bennett  (d\  Drew  v.  Coles  (e),  Baddley 
V.  Oliver(/),  Fairbrass  v,  Petiit(g),  Interest  is  not  recover- 
able as  a  debtj  unless  there  is  a  contract  either  express  or 
implied  to  pay  it:  Higgins  v.  SUrgent(h). — Then  as  to  the 
question  of  notice,  the  declaration  would  be  good  if  the 

(a)  Yelv.  5.  (e)  2  C.  &  J.  506. 

(b)  Pag©  167.  (/)  1  C.  &  M.  219. 
(e)  6  Taunt.  4^  (g)  12  M.  &  W.  463. 
(d)  4  B.  &  C.  769.  (A)  2  B.  &  C.  362. 
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charge  of  making  a  false  return  were  struck  out  The  plea 
should  have  been  confined  to  that  part  of  the  breach :  it 
is  bad  as  professing  to  answer  the  whole  cause  of  action, 
when  in  truth  it  answers  but  a  part  Lawson  v.  Dum- 
lin  (a)  is  abo  an  authority  in  the  plaintiffs'  favour. 

Cur.  adv.  vult 

Pollock,  C.  R,  now  said — The  question  raised  by  the 
demurrer  to  the  last  plea  depends  upon  whether  notice  of 
action  was  necessary  under  the  8  &  9  Vict  c.  cxlv.     We 
think  that  such  notice  was  necessary,  and  consequently 
the  last  plea  is  good.    The  declaration  alleges  not  only  a 
neglect  to  levy,  but  also  the  making  a  false  return.    Much 
of  the  argument  turned  upon  the  question,  how  far  notice 
of  action  was  necessary  in  a  mere  case  of  nonfeasance;  but, 
inasmuch  as  in  this  case  part  of  the  cause  of  action  is  for 
making  a  false  return,  which  is  clearly  a  misfeasance,  it 
appears  to  us  unnecessary  to  decide  whether  or  no,  under 
any  circumstances  or  which  might  arise  out  of  a  mere  non- 
feasance, notice  would  be  necessary.    In  Smith  v.  Shaw(b) 
it  was  held,  that  notice  of  action  was  necessary,  although 
the  act  done  was  altogether  wrong.   The  doctrine  laid  down 
in  that  case  applies  to  the  present    There  is  also  a  case  of 
Wallace  v.  Smith  (c)  to  the  same  effect    We  think,  there- 
fore, that  the  last  plea  is  good;  and  there  will  be  judgment 
for  the  defendant  on  the  demurrer  to  that  plea.    With  re- 
spect to  the  demurrer  to  the  replication,  the  plaintiffs  are 
entitled  to  judgment    The  action  is  substantially  for  50L 
debt,  and  the  damages  are  merely  nominal  for  the  purpose 
of  carrying  costs.    We  think  that  the  word  "  sum  "  in  the 
clause  of  the  Act  is  equivalent  to  "  debt;''  consequently 
the  inferior  court  had  jurisdiction. 

Judgment  accordingly, 
(a)  9  C.  B.  54.  (6)  10  B.  &  C.  277.  (c)  5  East,  115. 
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1851. 

BlUCK  V.  GOMPERTZ.  2^ov.  15. 

MjUSH  had  obtained  a  rule  in  this  case,  under  the  14  &  The  Court  has 
15  Vict  a  99,  calling  on  the  plaintiff  to  shew  cause  why  ^X;^y**^f 
the  defendant  or  his  attorney  should  not  be  at  liberty  to  the  14  &  15 

.  ^  Vict  c.  99,  to 

inspect  and  take  copies  of  the  two  bills  of  exchange  men-  compel  the 
tioned  in  the  declaration,  and  also  of  a  letter  or  memoran-  SucTfor  the*™" 
dum  in  writing  of  the  19th  of  March,  1851,  written  by  the  defendant's  in- 

^  ^  '  •'  spcction  a  do- 

defendant,  and  addressed  to  the  plaintiff.   It  was  an  action  cumcnt  upon 

__M  ixrhich  the  fliS' 

of  assumpsit  on  a  guarantee.  The  declaration  stated  in  tion  is  brought, 
snl^tance,  that  one  M.  C,  by  the  defendant  as  his  agent,  had  fen^nfb  a*^ 
bargained  and  agreed  with  the  plaintiff  to  purchase  of  him  ^^y  ^  *^«  , 

^  •  document  and 

certain  hogsheads  of  wine  for  the  sums  of  200Z.  and  150Z. ;  has  no  copy  of 
and  that  thereupon,  in  consideration  that  the  plaintiff  at  the 
request  of  the  defendant  would  at  his  own  cost  obtain  two 
papers  duly  stamped  respectively,  and  would  on  the  said  pa- 
pers respectively  make  his  two  bills  of  exchange  in  writing, 
and  direct  the  same  to  the  said  M.  C,  and  thereby  respect- 
iTely  require  him,  six  months  after  the  date  thereof,  to  pay 
to  the  plaintiff  the  said  prices  or  sums  respectively,  and 
would  deliver  the  said  bills  of  exchange  to  the  defendant, 
the  defendant  promised  the  plaintiff  to  get  the  said  bills  of 
exchange  accepted  by  the  said  M.  C,  and  to  see  that  they 
were  duly  paid.  The  declaration  then  averred,  that  the 
plaintiff  obtained  the  stamped  papers,  and  made  and  direct- 
ed the  bills  of  exchange  to  M.  C.  &c.,  and  delivered  them  to 
Uie  defendant;  and  alleged  as  a  breach,  that  although  the 
defendant  got  the  bills  accepted  by  M.  C,  and  that  although 
the  bills  were  duly  presented  to  M.  C.  for  payment,  they 
were  not  paid  by  him,  and  that  the  defendant  did  not 
see  the  bills  paid.  To  this  declaration  the  defendant  plead- 
ed non  assumpsit  The  affidavit  of  the  defendant,  upon 
which  the  rule  was  obtained,  stated  that  the  deponent  be- 
Iie?ed  the  bills  of  exchange  and  the  letter  or  memorandum 
relating  thereto,  mentioned  in  the  declaration,  to  be  in 

f2 
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Bluck 
r. 

OOMPERTZ. 


the  plaintiff's  custody,  and  that  the  deponent  never  had  a 
copy  of  the  letter;  and  that  he  believed  that  the  letter  was 
not  to  the  purport,  nor  did  it  state  the  consideration  alleged 
in  the  declaration,  but  that,  if  produced  at  the  trial,  it 
would  tend  to  establish  the  defeiice  to  the  action ;  and  that 
the  deponent  was  advised  and  believed,  that  it  was  neces- 
sary for  the  deponent's  attorney  to  be  informed  of  its  true 
nature,  in  order  to  prepare  the  defence  to  the  action.  An 
application  had  been  made  to  Martin,  B.,  at  Chambers,  for 
the  inspection  of  these  documents;  however,  that  learned 
Judge  had  refused  to  interfere,  and  had  referred  the  par- 
ties to  the  Court 


Welshy  now  shewed  cause. — The  plaintiff  does  not  object 
to  an  inspection  by  the  defendant  of  the  bills  of  exchange 
mentioned  in  the  declaration,  but  he  contends  that,  under 
the  circumstances,  the  Court  has  not  any  power  to  grant 
an  inspection  or  copy  of  the  letter  or  guarantee.  The  14 
&  15  Vict  a  99,  s.  6  (a),  upon  which  this  application  is 
founded,  expressly  enacts,  that  the  Courts  may  compel  the 
inspection  to  be  granted  and  a  copy  to  be  taken  of  docu- 
ments, in  those  cases  only  "  in  which,  previous  to  the  pass- 
ing of  this  Act,  a  discovery  might  have  been  obtained  by 


(a)  Tliat  section  enacts,  that, 
"Whenever  any  action  or  other 
legal  proceeding  shall  henceforth 
be  pending  in  any  of  the  superior 
Courts  of  common  law  at  West- 
minster or  Dublin,  or  the  CJourt 
of  Common  Pleas  for  the  county 
palatine  of  Lancaster,  or  the 
Court  of  Fleas  for  the  county  of 
Durham,  such  Court,  and  each  of 
the  Judges  thereof,  may  respec- 
tively, on  application  made  for 
such  purpose  by  either  of  the 
litigants,  compel  the  opposite 
party  to  allow  the  party  making 
the   application  to  inspect   all 


documents  in  the  custody  or  un- 
der the  control  of  such  opposite 
party,  relating  to  such  action  or 
other  legal  proceeding,  and,  if  ne- 
cessary, to  take  examined  copies 
of  the  same,  or  to  procure  the 
same  to  be  duly  stamped,  in  all 
cases  in  which,  previous  to  the 
passing  of  this  Act,  a  discovery 
might  have  been  obtained  by  fil- 
ing a  bill,  or  by  any  other  pro- 
ceeding in  a  Court  of  equity,  at 
the  instance  of  the  party  so  mak- 
ing application  as  aforesaid  to  the 
said  Court  or  Judge.** 


V. 
OuMPBRTZ. 
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filing  a  bill  or  by  any  other  proceeding  in  a  Court  of  equity  1851. 
tt  the  instance  of  the  party."  A  Court  of  equity  would  blu<:k 
not  have  interfered  in  the  present  case,  where  the  appli- 
cant s  object  is  not  to  obtain  evidence  in  support  of  his 
caae,  but  merely  for  the  purpose  of  finding  defects  in  that  of 
his  adversary.  In  BoUon  v.  The  Corporation  of  Liverpool  (a) 
Lord  Brougham  says,  "  I  take  the  principle  to  be  this : — 
A  party  has  a  right  to  the  production  of  deeds  sustaining 
his  own  title  aflfirmatively,  but  not  of  those  which  are  not 
immediately  connected  with  the  support  of  his  own  title, 
and  which  form  part  of  his  adversary's.  ....  The 
plaintiff  does  not  claim  anything  positively  or  affirmatively 
under  the  documents  in  question.  He  only  defends  him- 
self against  the  claims  of  the  corporation,  and  suggests  that 
the  documents  evidencing  their  title  may  aid  his  defence. 
How?  By  proving  his  title,  he  says.  But  how  can  those 
documents  prove  his  title?  Only  by  disclosing  some  defect 
in  that  of  the  corporation.  The  description  of  the  docu- 
ments is,  that  they  rebut  or  negative  the  plaintiff's  title; 
they  are  the  corporation's  title,  and  not  his;  and  they  are 
only  his  negatively  by  failing  to  prove  that  of  the  corpora- 
tion He  rests  on  the  right  which  he  has  in  common  with 
all  mankind  to  be  exempt  from  dues  and  customs ;  and  he 
says,  *  Prove  me  liable,  if  you  can.'  The  corporation  have 
certain  documents  which,  they  say,  prove  his  liability.  He 
cannot  call  for  these  documents  merely  because  they  may, 
on  inspection,  be  found  not  to  prove  his  liability,  and  no 
help  him,  and  hurt  his  adversary  whose  title  they  are." 
The  same  rule  may  be  found  laid  down  in  Lady  Shaftesbury 
V.  Arrowsmiih  (6)  and  Combe  v.  The  City  of  London  (c).  The 
defendant  here  seeks  the  inspection  of  this  guarantee,  that 
he  may  see  whether  the  document  be  not  open  to  some 
technical  objection.  [PoUocky  C.  B. — If  he  finds  it  to  be 
unobjectionable,  he  may  perhaps  at  once  satisfy  the  plaiu- 

(a)  1  Myl.  &  K.  88.  (h)  4  Vos.  m.  (r)  4  Y.  &  C.  139. 
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I8dl.        tiff's  demand.    Parke,  R — Is  not  this  a  case  in  which  the 
BLut  K        Courts  have  power  to  grant  an  inspection  of  this  document 
altogether  independently  of  the  statute?]    The  application 
is  founded  entirely  upon  the  statute,  and  the  plaintiff  is  not 
under  any  implied  duty  to  grant  the  inspection.   [Parke,  B. 
— It  has  for  many  years  past  been  the  practice  of  the  su- 
perior Courts  to  grant  inspection  of  all  instruments  upon 
which  a  plaintiff  seeks  to  charge  the  party  who  has  exe- 
cuted the  instrument,  where  there  is  only  one  copy  of  it; 
and  that  is  upon  the  ground,  that  the  party  who  has  pos- 
session of  it  holds  it  as  trustee  for  the  other  party.    In  such 
case  it  is  but  just  that  the  other  party  should  be  allowed  to 
see  it    A  distinction  was  formerly  made  by  Mr.  Justice 
BayUy  in  the  case  of  bills  of  exchange,  the  reason  of  which 
I  never  could  understand;  but  of  late  years  the  Courts  have 
been  more  liberal   Alder  son,  B. — ^I  have  granted  numerous 
applications  like  the  present  at  Chambers  previously  to  the 
statute;  and  the  statute  was  not  passed  for  the  purpose  of 
limiting,  but  of  extending,  our  jurisdiction  in  these  mat- 
ters.     It  frequently  occurs  at  Chambers,  that  an  appli- 
cation is  granted  to  inspect  a  bill  of  exchange  upon  which 
the  action  is  brought,  where  the  defendant's  affidavit  im- 
pugns the  authenticity  of  his  signature  upon  the  bill.] 
No  doubt  an  inspection  would  be  allowed  where  the  ge- 
nuineness of  the  document  itself  is  impeached.     But  in 
such  case  a  new  element  is  introduced,  namely  fraud. 
[Parke,  B. — I  think  the  true  rule  is  to  be  found  as  laid 
down  by  TindaJ,  C.  J.,  in  Blogg  v.  Kent  (a),  where  the  Lord 
Chief  Justice  says,  "  It  appears  that  one  party  only  has  a 
copy,  and  it  comes  round  to  the  ordinary  case,  that  where 
there  is  only  one  copy  of  the  contract  in  dispute  between 
the  parties,  the  party  who  holds  it  is  a  ^trustee  for  the 
production  of  it  to  the  other  party."    Pollock,  C.  B. — In 
Conibe  v.  The  City  of  London  (6)  Lord  Abinger,  C.  B.,  says, 

(a)  6  Biug.  CI 4.  (b)  4  Y.  &  C.  139. 
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"Nothing  can  be  plainer  than  the  principles  on  which  1861. 
this  right  of  production  and  discovery  depends.  Unhap- 
pily each  case  presents  a  new  application  of  those  princi- 
ples»  on  which  there  appears  to  be  much  more  difference 
of  opinion  than  I  should  have  imagined  to  have  existed. 
Bat  let  us  see  on  what  the  principle  does  depend.  A  party 
has  a  right  to  compel  the  production  of  a  document  in 
which  he  has  an  equal  interest,  though  not  equal  in  de- 
gree, yet  to  a  certain  extent  equal  with  the  party  who 
detains  it  firom  him.  In  that  case  he  may  file  a  bill  of 
discovery,  in  order  to  have  the  possession  of  it  and  the 
inspection  of  it  A  party  has  also  a  right  to  file  a  bill  of 
discovery  for  the  purpose  of  obtaining  such  facts  as  may 
prove  his  case;  and,  if  those  facts  are  either  in  possession 
of  the  other  party,  or  if  they  consist  of  documents  in  pos- 
session of  the  other  party,  in  which  he  has  either  an  inter- 
est, or  which  tend  to  prove  his  case  and  have  no  relation 
to  the  case  of  the  other  party,  he  has  a  right  to  have  them 
produced;  and  he  may  file  a  bill  of  discovery  in  order  to 
aid  him  in  law  or  in  equity  to  eidiibit  those  documents  in 
evidence,  or  compel  a  statement  of  those  fact&''] 

Lushy  in  support  of  the  rule,  was  stopped  by  the  Court. 

Pollock,  C.  B. — There  appears  to  be  no  doubt  that,  be- 
fore the  passing  of  the  recent  statute,  this  Court  would  have 
granted  an  inspection  and  copy  of  this  document  This 
statute  gives  us  the  same  powers  as  Courts  of  equity  had 
before  the  passing  of  the  statute;  and  I  think  a  Court  of 
equity  would  have  allowed  an  inspection.  We  are,  there- 
fore, right  in  allowing  the  application,  either  under  the 
statute  or  independently  of  it 

Alderson,  B. — In  Inman  v.  Hodgson  (a),  Alexander ,  C.  B., 

(a)  1  Y.  &  J.  28. 
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said,  "  It  would  be  a  very  formidable  proposition  to  lay 
down,  that  every  party  might  look  into  documents  in  the 
possession  of  his  adversary,  without  shewing  that  he  was 
interested  therein."  That  implies  that  a  party  may  in- 
spect a  document  in  which  he  is  int>erested;  and  in  the 
present  case  the  defendant  is  himself  a  party  to  the  in- 
strument which  he  is  desirous  of  inspecting. 


Parke,  B.,  concurred. 


Rule  absolute. 


Aov,  24. 


A  landlord,  in 
order  to  dis- 
train, may  open 
the  outer  door 
by  the  usual 
means  adopted 
by  persons  hav- 
ing access  to  the 
building,  and 
therefore  he 
may  open  it  by 
turning  the  key, 
by  lifting  the 
latch,  or  by 
drawing  back 
the  bolt. 

QmFre^  where 
the  outer  door 
is  broken  open, 
whether  the  dig- 
tress  is  void. 


Ryan  t^.  Shilcock, 

O  ASE  for  an  illegal  distress.  The  declaration  contained 
a  count  in  trover.  Plea,  not  guilty  by  statute;  and  issue 
thereon. 

At  the  trial,  before  Parke,  B.,  at  the  Middlesex  Sittings 
in  last  Trinity  Term,  it  appeared  that  the  plaintiff  being 
tenant  to  the  defendant  of  certain  premises  including  a 
stable,  which  was  a  detached  building,  and  rent  being  in 
arrear,  the  defendant  entered  the  stable  and  seized  a  chat- 
tel as  a  distress.     Upon  the  stable  door  was  a  padlock  at- 
tached to  a  staple,  which  was  placed  in  the  external  wood- 
work of  the  door,  but  could  be  easily  drawn  out,  and  the 
ordinary  mode  in  use  for  obtaining  access  to  the  inte- 
rior of  the  stable  was  by  drawing  out  the  staple,  and  not 
by  unlocking  the  padlock.     The  jury  found  that,  upon  the 
occasion  in  question,  the  staple  was  pulled  out  without 
violence,  and  that  by  these  means  the  entry  and  distress 
were  effected.     The  plaintiff  abandoned  all  the  counts 
but  the  count  in  trover;  and,  under  the  direction  of  the 
learned  Judge,  a  verdict  was  entered  for  the  defendant, 
with  leave  to  the  plaintiff  to  move  to  set  that  verdict  aside, 


MICHAELMAS  T£RM,   15  VICT. 

and  to  enter  a  verdict  for  him  for  the  sum  of  6^,  being  the 

ralue  of  the  chattel  seized.  ^tan 


In  Trinity  Term  last,  Humfrey  obtained  a  rule  nisi  ac- 
cordingly. 

forkaoue  shewed  cause  (November  18). — ^First,  it  is 
admitted  that  neither  can  the  sheriff  in  the  execution  of 
civil  process,  nor  a  landlord  in  making  a  distress,  break 
open  the  outer  door  of  a  dwelling-house;  but  they  are  jus- 
tified in  opening  the  outer  door  without  violence,  by  adopt- 
ing the  means  ordinarily  used  by  persons  seeking  access  to 
the  interior  of  the  building.   The  authorities  are  but  scanty 
upon  this  precise  question :  Semayne's  Cdse  (a),  and  Duke 
of  Brunswick  v.  Slowman  (6),  were  decided  upon  the  princi- 
ple that  the  outer  door  cannot  be  broken  open.    It  appears 
from  the  3rd  resolution  in  Semayne's  case,  that  '^  the  break- 
ing," to  constitute  an  illegal  entry,  must  be  a  breaking 
idth  violence;  and  reference  is  made  to  18  £.  2(a),  Execut. 
S52,  where  it  is  said,  that  the  king's  officer,  who  comes 
to  do  execution,  &c.,  may  open  the  doors  which  are  shut, 
and  break  them,  if  he  cannot  have  the  keys.     In  Com. 
Dig.  ^'  Execution,''  C.  5,  it  is  indeed  said,  that  a  sheriff  can- 
not open  the  door  although  it  be  only  latched,  but  no  au- 
thority is  cited  for  that  position.     [Parke,  R — In  Co.  Litt. 
161.  a,  it  is  laid  down  that  a  landlord  cannot  break  open 
gates,  or  break  down  inclosures  to  make  a  distress.]     The 
observation  of  Lord  Coke  must  be  understood  with  refer- 
ence to  the  question  of  what  constituted  a  disseisin,  and 
not  as  to  the  landlord's  power  to  distrain.     And  in  Vin. 
Abr.  "  Distress,"  E.  2,  the  passage  is  cited  with  the  words 
"  fling  open,"  instead  of  break  open.     Waterliouse  v.  Salt- 
imir«fc(c)  may  be  relied  upon  by  the  plaintiff,  but  that 
case  has  no  bearing  on  the  present.     It  appears  from  the 

(a)  5  Rep.  91;  1  Smith's  L.  C.  39.       (6)  8  C.  B.  317.       (c)  Hob.  263. 


V. 

Shilcock. 
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1851.  authorities,  when  carefully  considered,  that "  the  breaking  " 
of  the  outer  door,  to  be  illegal,  must  be  effected  hy  -violence ; 
but  there  is  no  authority  that  the  landlord  is  not  entitled 
to  enter  the  premises,  for  the  purpose  of  distraining,  by 
turning  the  key,  by  drawing  a  bolt,  by  raising  a  latch,  or 
by  any  other  means  usually  adopted  by  the  tenaiit. 

Secondly. — Assuming  the  door  to  have  been  broken  open, 
the  landlord  was  justified,  upon  the  ground  that  the  maxim 
that  "  a  man's  house  is  his  castle  "  does  not  apply  to  a  de- 
tached building  like  that  entered  by  the  defendant.    Brown 
y.  Qlemi  (a)  is  no  doubt  an  authority  that  a  landlord  can- 
not break  the  outer  door  of  any  building;  but  that  case 
directly  overrules  Penton  v.  Browne  (ft),  which  decided  that 
a  barn  or  out-house  not  connected  with  the  dweUing-house 
may  be  broken  open.     [Parke,  B. — There  is  also  a  third 
question  in  the  present  case, — ^whether,  assuming  the  entry 
by  the  defendant  to  be  contrary  to  law,  the  distress  is  alto- 
gether void,  or  whether  the  distress  is  good,  and  the  de- 
fendant is  liable  in  trespass  for  the  wrongful  entry.     In 
Semaine's  case,  it  is  said  that,   "  In  18  E.  4,  4,  a,  by  Lit- 
tleton and  all  his  companions,  it  is  resolved  that  the  she- 
riff cannot  break  the  defendant's  house  by  force  of  a  fi.  fa; 
but  he  is  a  trespasser  by  the  breaking,  and  yet  the  execu- 
tion which  he  doth  in  the  house  is  good."    A  very  able 
note  is  to  be  found  upon  that  passage  in  Smith's  Leading 
Cases,  VoL  1,  p.  46,  Srd  edit,  where  the  several  authorities 
upon  the  subject  are  collected  (c).] 

Humfrey  and  Prowett  in  support  of  the  rule. — ^There  is 
a  manifest  distinction  between  an  entry  effected  by  the 
sheriff  for  the  purpose  of  an  execution,  and  that  by  a  land- 
lord in  making  a  distress;  for  the  sheriff  is  an  officer  of 
a  court  of  justice,  but  the  landlord  is  a  mere  private  in- 

(rt)  2()  L.  J.,  Q.  B.,  205.  (b)  1  Sid  181. 

(c)  This  point  was  not  argued. 
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dindual^  who  is  allowed  to  take  the  law  into  his  own  1851. 
hands.  The  rale,  as  respects  the  landlord,  is  this, — that 
he  can  enter  the  house  only  when  the  door  is  open.  If 
the  door  be  closed,  he  is  not  justified  in  opening  it,  either 
bj  force  or  by  the  ordinary  means  used  by  the  tenant. 
This  rale  is  a  simple  one,  and  the  safest  Fitz.  Abr.  tit. 
"Distress,"  pi.  21,  is  an  express  and  distinct  authority  that 
the  landlord  cannot  open  a  door  kept  closed  by  a  bolt,  by 
inserting  his  finger  into  a  hole  in  the  door  and  by  with- 
drawing the  bolt  Com.  Dig.  "  Execution,''  E.  6,  already 
referred  to,  is  also  an  authority  that  the  distress  is  void. 
Brwan  y.  Glenn  is  a  recent  and  express  authority  upon 
the  second  point — ^They  also  referred  to  Wallace  v.  King  (a). 

Cur.  adv.  vult 

Pollock,  C.B.,  now  said — In  this  case  the  question  turn- 
ed upon  the  power  of  a  landlord  to  make  a  distress,  that 
is,  how  far  he  was  justified  in  making  an  entry  into  premi- 
ses, for  which  purpose  he  used  no  more  force  than  was  ne- 
cessary to  open  the  outer  door,  which  was  shut  to  keep  the 
door  closed  only,  and  not  to  keep  people  out    According  to 
the  eyidence  in  the  present  case,  the  door  had  on  it  a  pad- 
lock with  a  staple;  but  the  mode  by  which  the  owner  and 
eTery  one  else  opened  the  door  in  order  to  obtain  admit- 
tance was,  by  pulling  out  the  staple,  which  served  much  in 
the  same  way  as  a  button  or  nail  does,  which  is  sometimes 
to  be  found  used  for  keeping  gates  "  shut,"  an  ambiguous 
term,  and  meaning  either  a  mode  of  preventing  a  door 
from  opening  of  itself,  or  from  being  opened  by  force  or 
violence,  or  by  such  persons  as  have  the  key  or  some 
other  means  of  opening  the  door.     The  jury  found,  upon 
the  question  being  expressly  put  to  them,  that  the  pad- 
lock and  staple  were  not  for  the  purpose  of  keeping  the 
door  fastened,  but  merely  closed ;  and  as  it  is  no  part  of 

(a)  1  H.  Bla.  13. 
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1861.        the  present  question  whether  the  verdict  was  against  the 
evidence,  the  question  is  reduced  to  this,  namely,  ivhether 
a  landlord,  who  on  coming  to  his  tenant's  premises  for  the 
purpose  of  distraining  finds  the  outer  door  closed,   but 
capable  of  being  opened  by  lifting  a  latch,  is  justified  in 
so  doing.     We  are  of  opinion  that  the  landlord  has  au- 
thority by  law  to  open  the  door  in  the  ordinary  way  in 
which  other  persons  can  do  it,  when  it  is  left  so  as  to  be 
accessible  to  all  who  have  occasion  to  go  into  the  premises. 
In  1st  Inst.  161.  a.,  Lord  Coke,  in  commenting  upon  Lit- 
tleton, explains  the  meaning  of  the  term  "  inclosure/'  to  be 
found  in  the  137th  section,  in  the  following  words:   "In- 
closure  ....  for  the  lord  cannot  break  open  the  ^tes, 
or  break  down  the  inclosures  to  take  a  distress;  and  there- 
fore the  law  accounts  it  a  dissessin.''     Now,  if  these  two 
matters  be  taken  together,  inasmuch  as  breaking  down 
the  inclosures  would  clearly  be  a  forcible  entry,  we  think 
that  the  breaking  open  the  gates  must  be  understood  to 
be  such  a  breaking  as  is  also  equivalent  to  a  forcible  en- 
try; for  Lord  Coke  proceeds  to  say:  "But  all  these  are 
intended  by  Littleton   to  be  disseisins  after  an  actual 
seisin  had,  and  when  the  rent  is  behind ;  otherwise  none 
of  these  are  disseisins  at  all.''     Now,  there  is  a  passage  in 
Fitzh.  Abr.  tit.  "Distress,"  pL  21,  which  was  much  relied 
upon  by  the  plaintiff,  "  Nota,  that  a  man  came  to  the  sta- 
ble of  his  tenant  to  make  a  distress,  and  when  he  came, 
the  door  was  shut  with  a  bar,  and  he  put  in  his  hand  to 
a  hole  (il  mitt  eins  sa  main  a  un  ptuz)  and  took  away  the 
bar  and  opened  the  dqor,  and  entered  and  took  two  cows 
in  the  name  of  a  distress ;  and  because  he  opened  the  door 
in  this  manner,  it  was  adjudged  that  the  distress  was  tor- 
tious."    On  consulting  the  dictionary,  we  find  that  the 
word  ptuz  signifies  a  hole.     It  is  pretty  manifest  that  the 
operation  alluded  to  in  the  preceding  passage  very  much 
resembles  that  of  a  person  who,  on  finding  a  hole  in  a  door 
or  pane  of  glass,  puts  his  hand  in  througli  the  hole  to  re- 
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mere  the  fastening  of  the  door  or  window,  and  so  gains  1851. 
idmittance  into  the  premises,  which  no  doubt  amounts  to 
both  a  buiglary  and  trespass,  as  such  is  not  the  accustomed 
mode  of  obtaining  admittance  into  the  premises.  The  pas- 
5^  from  Lord  Coke  is  a  direct  authority  in  favour  of  the 
defendant;  and  that  from  Fitzherbert,  when  examined, 
turns  out  to  be  so  also.  We  may  observe  that,  as  to  the 
parage  referred  to  during  the  argument  in  Com.  Dig.  "  Ex- 
ecntion,"  that  the  sheriff  may  not  open  a  latch,  there  is  no 
reference  to  any  authority  in  support  of  it;  and  it  is  clear 
that  the  cases  cited  do  not  support  that  proposition.  How- 
erer,  that  passage  applies  only  to  a  sheriff  entering  a  dweU- 
xni^house  under  an  execution.  As  the  rule  will  be  dis- 
charged on  this  ground,  it  therefore  becomes  unnecessary 
to  express  any  opinion  upon  the  other  questions  in  the  case. 

Rule  discharged. 


Hewitt  v.  Sir  C  Isham,  Bart.  ^^  ^ 

IrESPASS  for  breaking  and   entering  the  plaintiff's  a  parol  demise 

closes,  drawing  trees  and  timber  over  them,  laying  trees  ed^to  Ui^l^- 

and  timber  there,  and  di^ng  pits  therein.  }^^  "  ^  *^« 

Plea,  (inter  alia)  leave  and  license.  thom  bushes 

At  the  trial,  before  Mauie,  J.,  at  the  last  Northampton-  ,^d  topl^—  **^ 

shire  Assizes,  it  appeared  that  the  plaintiff  was  tenant  ^l^^^^'^^^ 

to  the  defendant  of  a  farm  under  a  parol  demise,  which  a^  «» a  J»- 

*   ,  ,      ,     .  cense  to  enter 

contained,  amongst  others,  the  following  stipulation: —  thciandfor 

"All  the  hedges,  trees,  thom  bushes,  fences,  with  the  cuttm^l^cap- 

lop  and  top,  are  reserved  to  the  landlord."    The  trespass  ^8  ^'^y  *^« 
complained  of  was,  that  the  defendant's  workmen  en- 
tered upon  the  farm  in  question,  and,  having  cut  down 
some  trees,  dug  saw-pits  in  the  land,  for  the  purpose  of 
sawing  the  timber.     In  support  of  the  above  plea,  the  de- 
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1861.  fendant  gave  some  evidence  of  the  acte  having  been  done 
by  the  plaintiff's  permission,  but  relied  principally  upon 
the  above-mentioned  stipulation  in  the  demise.  This  evi- 
dence  was  objected  to  by  the  plaintiff,  but  received  by  the 
learned  Judge,  who  directed  the  jury  that  the  stipulations 
in  the  lease  afforded  evidence  of  leave  and  license.  The 
jury  having  found  a  verdict  for  the  defendant — 

Humfrey  moved  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the  ground  of  the  improper  reception  of  this  evi- 
dence, and  also  for  misdirection. — ^The  stipulation  in  the 
demise  was  not  evidence  of  leave  and  license,  but  amounted 
to  a  reservation,  and  should  have  been  so  pleaded.     In 
Bro.  Abr.,  "Lease,"  fol.  58,  p.  30,  and  "Licence,"  fol.  64,  p. 
19,  reference  is  made  to  the  Year  Book,  M.  5  H.  7,  foL  1, 
p.  1,  where,  in  a  case  oi  Lord  Dudley  v.  Poides,  the  plain- 
tiff's counsel,  arguing  against  the  sufficiency  of  a  plea  of 
leave  and  license,'  says:  "  As  if  one  would  plead  in  trespass, 
that  the  plaintiff  had  licensed  him  to  enter  and  occupy  for 
the  space  of  a  month  or  quarter  of  a  year,  such  a  plea  in 
that  case  would  not  be  good,  but  he  ought  to  say  that  the 
plaintiff  leased  to  him,  and  not  that  he  licensed  him,  for 
the  matter  that  follows  does  not  prove  a  license,  but  a 
lease."    And  the  reporter  adds,  "  And  this  was  granted  to 
him  by  the  Court,  quod  nota."    The  reservation  in  ques- 
tion operated  as  a  grant     [Parke,  B. — ^The  demise  was  not 
by  deed ;  so  that  the  stipulation  amounts  to  nothing  more 
than  a  license  from  time  to  time  to  enter  upon  the  land: 
Wood  V.  Leadbitter  (a),  Kavanagh  v.  Qvdge  (6).    The  ex- 
ception of  all  trees  gives,  by  implication,  a  right  to  enter 
on  the  land  and  cut  the  trees.] 

Pollock,  C,  B. — I  am  satisfied  that  we  ought  to  grant 
no  rule.     The  demise  not  being  by  deed,  the  stipulation  in 

(a)  13  M.  &  W.  838.  (6)  7  M.  &  G.  316. 
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question  cannot  operate  as  a  grant;  but  the  law  will  con-        1B61. 

stnie  it  in  some  way  so  as  to  effectuate  the  intention  of 

the  parties.     Had  it  been  by  deed,  the  law  would  have 

construed  it  as  a  grant,  and  have  implied  a  right  to  go 

npon  the  land  for  the  purpose  of  cutting  and  carrying 

away  the  trees.     But  as  the  reservation  is  by  parol,  it  will 

only  operate  as  a  license,  to  the  same  extent  as  if  it  had 

been  a  grant     The  learned  Judge  was  therefore  correct  in 

telling  the  jury  that  this  was  evidence  of  leave  and  license, 

and  that  it  was  competent  for  them  to  find  that  issue  for 

the  defendant. 

Pajlkb,  R — I  am  also  of  opinion  that  the  learned  Judge 
vas  right.    This  stipulation  could  not  operate  as  a  grant 
or  an  easement,  because  it  is  not  under  seal.    It  can  only 
operate  as  a  license.    In  Liford'a  case  (a),  it  was  resolved, 
''that  when  the  lessor  excepted  the  trees,  and  afterwards 
had  an  intention  to  sell  them,  the  law  gave  him  and  them 
iho  would  buy  a  power,  as  incident  to  the  exception,  to 
enter  and  shew  the  trees  to  those  who  would  have  them: 
for,  without  sight,  none  would  buy;  and,  without  entry, 
they  could  not  see  them."    So  that,  according  to  the  au- 
thority of  that  case,  wherever  trees  are  excepted  from  a 
demise,  there  is,  by  implication,  a  right  in  the  landlord  to 
enter  the  land,  and  cut  the  trees  at  all  reasonable  timea 
H,  indeed,  he  leaves  them  on  the  land  for  an  unreasonable 
time,  he  does  more  than  the  law  authorises  him  to  do. 
But  here  there  was  no  evidence  of  that. 

Aldebson,  R,  and  Platt,  B.,  concurred. 

Rule  refused. 

(a)  llBep.Slb. 
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1851. 


Xov.  7. 

Trespau  for 
breaking  and 
entering  the 
plaintiff's  dwell' 
ing-house,  and 
seizing  his 
goods.     Plea, 
Slat  T.  recover- 
ed a  judgment 
against  H.,  and 
thereupon  is- 
sued a  writ  of 
fi.  &.  directed 
to  the  sheriff, 
who  made  and 
deliTcred  his 
warrant  to  the 
defendant,  a 
bailifi^  to  be 
executed,  by 
Tirtue  of  which 
writ  and  war- 
rant the  defend- 
ant, as  bailifl^ 
seized  the  goods 
of  H.  in  the 
plaintiff's 
dwelling-house. 
Replication, 
that,  although 
T.  reeoreied 
judgment,  and 
sued  out  such 
writ,  and  the 
sheriff  made 
and  delivered  to 
the  defendant 
such  warrant  as 
in  the  plea  men- 
tioned, never- 
theless de  in- 
juria absque  re- 
sidno  caussB. — 
Issue  thereon: 
'—HeM^  that, 
on  these  pleaid- 
ings,  the  judg- 
ment, writ,  and 
warrant  being 
admitted,  there 
was,  in  the  ab- 
sence of  proof 
to  the  contrary, 
evidence  that 
the  defendant 
entered  under 
the  warrant 


Richard  Hewitt  v.  Macquibe. 

XRESPASS  for  breaking  and  entering  the   plaintiff's 
dwelling-house,  and  taking  his  goods. 

Plea  (inter  alia) : — That  before  the  said  time  when  &c., 
one  Sir  C.  Isham,  in  the  Court  of  Common  Pleas  at  West- 
minster, by  the  consideration  and  judgment  of  the  Courts 
recovered  against  one  George  Hewitt  a  debt  of  452i  Ss.  Sd., 
together  with  71  6a  2d,  which  in  and  by  the  said  Court 
was  then  and  there  adjudged  to  Sir  C.  Isham  for  his  da- 
mages, &c.     And  thereupon,  the  judgment  being  in  full 
force,  and  the  debt  and  damages  remaining  unpaid,  Sir  C. 
Isham,  for  the  recovery  thereof,  afterwards  and  before  the 
said  time  when  &c.,  sued  and  prosecuted  out  of  the  Court 
of  Common  Pleas  a  certain  writ  of  our  lady  the  Queen, 
called  a  fieri  facias,  directed  to  the  sheriff  of  Northampton- 
shire, by  which  said  writ  our  lady  the  Queen  commanded 
the  said  sheriff,  that  of  the  goods  and  chattels  of  the  said 
George  Hewitt,  in  his,  the  sheriff's,  bailiwick,  he  should 
cause  to  be  made  the  said  debt,  &c.     [The  plea  then  set 
out  the  writ,  and  stated  the  indorsement.]     And  which 
writ  so  indorsed  was  then,  and  before  the  said  time  when 
&c.,  delivered  to  W.  S.,  who  then  and  at  the  said  time  when 
&c.  was  sheriff  of  Northamptonshire,  to  be  executed  in  due 
form  of  law.     And  thereupon  the  said  sheriff  of  Northamp- 
tonshire, afterwards  and  before  the  return  of  the  writ  of 
fieri  facias,  and  whilst  the  same  was  in  force,  and  before  the 
said  time  when  &c.,  made  his  certain  warrant  in  writing, 
under  his  hand  and  seal  of  office,  directed  to  the  defendant, 
who  then  and  until  and  at  and  after  the  said  times  when 
&C.,  was  bailiff  of  the  said  sheriff,  and  thereby  commanded 
him,  &C.  [setting  out  the  warrant];  which  said  warrant 
afterwards  and  before  the  return  of  the  said  writ,  and  be- 
fore the  said  time  when  &c.,  was  delivered  to  the  defend- 
ant, so  then  being  such  bailiff,  to  be  executed  in  due  form 


V, 

Macquir] 
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of  law.  That  before  and  at  the  said  time  when  &c.y  divers  1851. 
goods  and  chattels  of  Greorge  Hewitt,  liable  to  be  taken  in  hbwxtt 
execution  in  that  behalf  under  the  said  writ  and  warrant, 
were  in  the  said  dwelling-house  in  which  &a  By  virtue 
of  which  said  writ  and  warrant,  the  defendant  did  then  as 
such  bailiff,  holding  the  said  warrant,  and  under  the  au- 
thority of  the  same,  whilst  the  said  writ  and  warrant  were 
in  full  force  &c,  enter,  peaceably  and  quietly,  into  the 
dwelling-house  in  which  &c.,  the  outer  door  thereof  being 
then  open,  in  order  to  seize  and  take,  and  did  then  seize 
and  take  in  execution,  the  goods  and  chattels  of  George 
Hewitt,  the  same  then  being  in  the  said  dwelling-house, 
forihe  purpose  of  levying  the  monies  so  directed  to  be  le- 
vied by  the  indorsement  on  the  said  writ,  and  by  the  said 
warrant  as  aforesaid;  and  in  so  doing  the  defendant,  so 
bdng  such  bailiff,  did  then  necessarily  and  unavoidably 
make  a  little  noise  and  disturbance  in  the  said  dwelling- 
house,  &c.,  quae  sunt  eadem.    Verification. 

Replication. — That  although  true  it  is  that  Sir  C.  Isham, 
in  the  Court  of  Common  Pleas  at  Westminster,  by  the  con- 
sideration and  judgment  of  the  Court,  recovered  against 
George  Hewitt  the  debt  and  damages  in  the  plea  men- 
tioned, and  that  Sir  C.  Isham  sued  and  prosecuted  out  of 
the  said  Court  such  writ  of  fieri  facias  as  in  the  plea  men- 
tioned, and  directed  as  therein  mentioned,  and  that  the 
writ  was  duly  indorsed,  and  so  indorsed  was  delivered  to 
the  sheriff  to  be  executed  as  in  the  plea  mentioned,  and 
that  the  sheriff  made  such  warrant  as  in  the  plea  men- 
tioned, and  delivered  the  said  warrant  to  the  defendant  in 
manner  and  form  as  the  defendant  in  his  said  plea  hath 
aUeged:  for  replication  nevertheless  in  this  behalf,  the 
pl^tiff  saith,  that  the  defendant  at  the  said  time  when 
&C.,  of  his  own  wrong,  and  without  the  residue  of  the 
cause  in  the  plea  alleged,  committed  the  trespasses  in  the 
dedaration  mentioned;  concluding  to  the  country — upon 
which  issue  was  joined|> 

▼OL  tIL  «  EXOH. 
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1851.  At  the  trial,  before  Matde,  J.,  at  the  last  Northampton- 

Hkwitt      ^^^  Assizes,  it  appeared  that  George  Hewitt,  the  son  of 
^-  the  plaintiff,  having  been  tenant  to  Sir  C.  Isham,  was  sued 

by  him  for  rent,  and  suffered  judgment  by  default  A  writ 
of  fieri  facias  issued  thereon,  under  which  the  defendant^ 
who  was  bailiff  of  the  sheriff  of  Northampton,  took  in  exe- 
cution the  goods  of  George  Hewitt  in  the  house  of  the 
plaintiff,  to  which  they  had  been  removed.  The  plaintiff 
set  up  a  claim  to  the  goods  under  a  bill  of  sale  to  him  from 
George  Hewitt,  and  brought  the  present  action  on  account 
of  their  seizure.  The  defence  was,  that  the  bill  of  sale  was 
fraudulent  and  void.  The  warrant  from  the  sheriff  to  the 
defendant  was  not  proved.  On  the  part  of  the  plaintiff, 
it  was  objected  that  the  defendant  ought  to  have  proved 
the  warrant.  The  learned  Judge  overruled  the  objection, 
expressing  his  opinion  that  the  delivery  of  the  warrant  to 
the  defendant  was  admitted  by  the  pleadings.  A  verdict 
having  been  found  for  the  defendant, 

Hwmfrey  now  moved  for  a  new  trial  on  the  ground  of 
misdirection. — Camaby  v.  Wdhy  {a)  is  in  point.  There,  to 
an  action  of  trespass,  the  defendant  justified  under  a  writ 
of  fieri  facias,  and  a  warrant  of  execution  delivered  to  him 
as  bailiff  to  be  executed.  The  plaintiff  replied  that,  al- 
though the  writ  issued  and  the  warrant  was  delivered  to 
him  as  bailiff,  nevertheless  the  defendant,  of  his  own 
wrong  and  without  the  residue  of  the  cause  in  the  plea  al- 
leged, committed  the  trespasses.  The  Judge  told  the  jury 
that  on  the  pleadings  it  was  admitted  that  the  goods  were 
bona  fide  taken  in  execution  under  the  writ;  but  the  Court 
of  Queen's  Bench  held  that  to  be  a  misdirection.  [Parke, 
B. — Oarnaby  v.  Welby  wholly  turned  on  the  ruling  of  the 
Judge  as  to  the  effect  of  the  replication*  Lord  Abinger 
was  wrong  in  saying  that  the  pleadings  admitted  a  seizure 

(a)  8  A.  &  E.  872. 
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uider  the  writ  and  warrant;  but  my  Brothers  PcUteson,  1851. 
William8y  and  Coleridge  agreed,  that,  on  the  admissions 
on  those  pleadings,  there  was  ample  evidence  to  connect 
the  seizure  as  proved  with  the  warrant.  So  here,  there  is 
some  evidence  for  the  jury  that  the  defendant  acted  under 
the  warrant,  because  it  is  admitted  by  the  replication  that 
he  had  a  warrant  at  the  time  of  the  seizure.]  It  is  sub- 
mitted that  the  defendant  was  bound  to  prove  the  warrant. 
Assuming  that  the  entry  and  seizure  had  been  before  the 
issuing  of  the  writ  and  making  of  the  warrant,  how  could 
the  defendant  have  pleaded  in  any  other  form?  [Parke,  B. 
— It  is  admitted  on  the  pleadings  that  the  writ  was  de- 
livered to  the  sheriff  and  the  warrant  to  the  bailiff  before 
the  committing  of  the  trespasses.  The  defendant  objects 
that  the  assignment  was  fraudulent;  but  no  one  has  a 
right  to  say  that  the  goods  were  the  goods  of  the  execu- 
tion debtor  except  the  execution  creditor.  The  defend- 
ant must  shew  that  be  is  in  the  same  position  as  the  exe- 
cution creditor;  that  is,  in  an  ordinary  case,  by  proving 
the  judgment,  the  delivery  of  the  writ  to  the  sheriff,  and 
the  warrant  thereon.  Here  that  is  unnecessary,  because 
the  record  admits  a  privity  between  the  defendant  and 
the  execution  creditor.  Then,  according  to  Lucas  v.  Noc- 
keU8(a)y  the  defendant  must  shew  that  the  entry  took 
place  under  the  writ;  and  in  the  absence  of  any  evidence 
to  the  contrary,  the  admissions  on  the  pleadings  are  evi- 
dence to  connect  the  seizure  with  the  warrant]  If  the 
entry  under  the  warrant  is  a  traversable  fact,  who  would 
be  bound  to  prove  it?  [Alderson,  B. — In  Camaby  v.  Wdby 
the  Court  say,  that  a  good  answer  to  the  plaintiff's  case 
might  have  been  submitted  to  the  jury;  and  that  Lord 
Ahmger  would  have  been  right,  if  he  had  told  the  jury 
that  the  delivery  of  the  writ  and  warrant  before  the  tres- 
pass was  some  evidence  that  the  bailiff  acted  under  them.] 

(^)  4  Bing.  729 ;  10  Bing.  167. 
02 
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1851.  Pollock,  C.  B. — ^There  will  be  no  rule,  and  for  the  rea- 

HBwnT      ^^^  assigned  in  the  course  of  the  argument 

Macquirb.         Parke,  B. — The  defendant  was  bound  to  shew  that  he 
was  clothed  with  the  rights  of  an  execution  creditor,  and 
that  he  meant  to  exercise  those  rights  by  that  seizure.     I 
think  the  fact  of  his  entering  the  premises  after  the  de- 
livery of  the  warrant  to  him  is,  in  the  absence  of  any 
proof  as  to  how  he  conducted  himself,  evidence  that  he 
entered  under  that  warrant    If,  indeed,  the  plaintiff  had 
shewn  that  the  defendant  conducted  himself  in  a  manner 
contrary  to  what  a  bailiff  armed  with  that  warrant  would 
have  done,  as  for  instance  if  he  took  the  goods  and  gave 
them  to  some  third  person,  that  would  have  been  evidence 
to  rebut  the  presumption  of  the  seizure  having  taken  place 
under  the  warrant    Therefore,  the  present  case  differs 
from  Camah/Y.  Welby,  which  proceeded  on  the  ground 
that  Lord  Abinger  told  the  jury  that  a  seizure  under  the 
writ  was  admitted  by  the  pleadings.     There,  however,  the 
Court  of  Queen's  Bench  said,  that  the  delivery  of  the  writ 
and  warrant  to  the  defendant  before  the  trespass,  was 
some  evidence  for  the  jury  of  the  seizure  having  taken 
place  under  the  writ. 

Aldersok,  B. — I  am  of  the  same  opinion. 

Platt,  B. — ^The  defendant  justifies  under  a  writ  and 
warrant  of  execution  delivered  to  him  before  the  commit- 
ting of  the  trespasses,  and  an  entry  under  such  writ  and 
warrant  To  that  the  plaintiff  replies,  admitting  the  ex- 
istence of  the  writ  and  warrant,  but  alleging  that  the  de- 
fendant of  his  own  wrong,  and  without  the  residue  of  the 
cause,  committed  the  trespasses;  that  is,  although  he  held 
the  warrant,  he  was  not  justified  in  entering  under  that 
warrant  In  the  absence  of  proof  to  the  contrary,  I  think 
that  the  admissions  on  the  pleadings  were  some  evidence 
of  his  having  entered  under  the  warrant. 

Rule  refused. 


MICHABT.MAS  TXBM^   16  TICT.  85 

1851. 

Jokes  v,  Phillips  and  Others.  j^^  lo 

JJeBT  for  rates  and  duties  payable  by  the  defendants  to  The  55  Geo.  s, 
certain  Harbour  Commissioners  under  a  local  Act  of  Par-  SioriswMrSn 
liftment — ^Pleas,  except  as  to  42.  4«.,  never  indebted,  and  Harbour  Com- 

^     ^  ^-  .  -,  missionen  to 

payment  of  that  sum  into  Court  chaige  a  sam 

The  following  case  was  by  a  Judge's  order  stated  for  the  u  fme^^ 
opinion  of  this  Court :  !?"  "*  u  *"  'i^* 

*  ^      ^  taty  than  a  ton. 

The  plaintiff  is  the  clerk  to  the  Commissioners  under  an  «^^  for  every 
Act  of  Parliament  for  the  improvement  of  the  rivers  Bury,  parcel  of  ^oda, 
Loughor,  and  Lliedi,  in  Carmarthenshire  and  Glamorgan-  J^i™^^^' 
shire,  and  under  another  Act  for  the  improvement  of  the  ^^  ^^  ™: 

ported  over  the 

said  rivers  and  harbours  of  Llanelly.    The  port  of  Llanelly  ban  of  certain 
was  constructed  under  the  first  Act,  and  is  maintained  by  puS  were  cx- 
the  Commissioners  under  the  powers  of  both  Acts,    In  pur-  vorted^i»acVed, 

^  *  m  wooden 

goance  of  the  provisions  of  those  Acts,  the  Commissioners  ^^^  for  "i>ip- 
directed  certain  rates  to  be  levied  upon  ships  and  goods,  boxes  formed 
and  affixed  the  following  table  of  such  rates  in  a  conspi-  J^o^t^^ 
cuous  place  in  the  harbour.  quantity  or 

'  anipment  m  one 

"Rates  on  Shipping. — ^For  any  ship  or  other  vessel  en-  I^iu^of  Si- 
tering  into  the  rivers  Bury,  Loughor,  and  Lliedi,  or  either  *^^'  ""^  Y^  ^^ 
of  them,  from  and  over  the  bar  of  Bury,  Id  per  ton  register,  and  at  an  uni> 

"  Rates  on  Goods. — ^For  every  ton,  or  less  quantity  than  freight  on  all 
a  ton,  imported  or  exported  over  the  bars  of  the  said  rivers  ghlpTOdf  ro^  '^ 
Baiy  and  Loughor,  the  sum  of  Id  per  ton.    For  every  ^.^^*  ^™8 
package  and  parcel  of  goods,  wares,  merchandise  and  other  quantity  of  tons 
artides  whatsoever,  imported  or  exported,  the  sum  of  Id  ^ftheCom^ 

M|«L  "  mistioners  were 

^^  entitled  to 

charge  Id,  per 

A  portion  of  the  trade  of  the  port  of  Llanelly  consists  of  paciuge,  and 
the  importing  of  iron  and  tin,  and  the  exportation  thereof  to^^hwge  i  J!° 
in  tile  form  of  tin  plates,  which  are  the  manufacture  of  raw  ^^  *^  weight, 
bn  into  plates  of  iron,  and  then  covered  with  tin.   When 
the  tin  and  iron  have  been  manufactured  into  tin  plates, 
they  are  packed  in  wooden  cases  or  boxes  for  shipment, 
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1851.        and  Buch  boxes  are  exported,  usually  to  the  extent  of  many 
tons  In  the  same  vessel.    The  boxes  vary  in  weight  from 
1  cwt  to  2  cwt    From  the  time  of  passing  the  first  Act  to 
the  end  of  the  year  1849,  it  is  admitted  that  sheet  copper, 
packed  in  parcels  between  two  wooden  planks  screwed  to- 
gether, and  each  package  weighing  about  10  cwt,  has  been 
exported  from  Llanelly  in  cargoes  in  large  quantities  for 
aboTC  twenty  years,  paying  harbour  dues  by  the  ton.     Tin 
plates  were  first  exported  from  Llanelly  in  August,  1848, 
and  were  charged  harbour  dues  by  the  ton^  the  same  as 
sheet  copper,  up  to  December,  1849;  but  such  merchandise 
as  cases  of  hats,  bales  of  goods,  cotton,  general  shop  goods, 
&c.,  (if  in  small  quantities)  have  always  been  considered 
as  packages  or  parcels  liable  to  be  charged  at  Id.  each, 
under  the  23rd  section  of  the  Harbour  Act,  even  though  a 
number  of  such  packages  were  imported  in  the   same 
vessel 

In  January,  1850,  the  Harbour  Commissioners  deter- 
mined that  they  were  entitled  to  charge  Id  per  box  on 
boxes  of  tin  plates  and  sheet  copper,  and  per  package  on 
some  other  articles  that  had  previously  been  charged  by 
weight,  although  forming  part  of  a  large  shipment;  the 
Commissioners  insisted  that  such  boxes  and  packages  were 
liable  as  such  under  the  23rd  section  of  the  Act.      The 
several  boxes  of  tin  plates  exported  by  the  defendants 
formed  part  of  and  composed  one  entire  quantity  or  ship- 
ment made  by  them  in  one  vessel  (and  generally  under  one 
bill  of  lading)  to  the  same  consignee,  and  at  an  uniform 
rate  of  freight  on  all  the  tin  plates  shipped  in  the  same 
vessel  and  forming  part  of  the  same  shipment;  and  such 
freight  was  charged  and  paid  upon  the  quantity  of  tons 
weight  of  such  tin  plates. 

The  defendants  admit  their  liability  to  pay  rates  upon 
the  tin  plates  at  the  rate  of  Id.  per  ton,  and  the  sum  paid 
into  Court  is  sufficient  to  cover  that  amount.  The  Com- 
missioners however  contend  that  they  are  entitled  to  charge 


XIGHABLMA8  TBRM,    15  VICT.  87 

Id  per  box  for  each  box  of  tin  plates;  and  if  they  are  so  1851. 
entitled,  the  sum  paid  into  Court  is  not  sufficient  The  joiM 
tin  plates  are  sold  by  the  box,  packed  in  boxes  for  ship-  •'• 

ment;  each  box  contains  a  certain  number  of  plates,  which 
are  of  an  ascertained  weight  per  square  foot.  The  boxes 
are  of  an  uniform  size,  the  plates  also  yary  in  thickness 
and  in  the  numbers  that  are  packed  in  each  box. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  Commisaioners  can  legally  claim  1(2.  per  box  harbour 
dues  on  the  tin  plates,  or  whether  the  sum  must  be  charged 
for  at  the  rate  of  IdL  per  ton.  If  the  Court  should  think 
the  Commissioners  can  claim  Id  for  each  box,  judgment 
is  to  be  entered  up  against  the  defendants  for  the  sum  of 
191  2s.  llcL;  but  if  the  Court  should  be  of  a  contrary 
q>inion,  judgment  is  to  be  entered  for  the  defendants. 

Watson  for  the  plaintiff. — The  defendants  are  liable  to 
pay  Id  for  each  box  of  tin  plates,  and  are  not  entitled  to 
be  charged  for  several  boxes  at  the  rate  of  Id  per  ton. 
The  question  depends  upon  the  construction  of  the  23rd 
section  of  the  53  Greo.  3,  c.  clxxxiiL,  ^^  For  the  improvement 
of  the  navigation  of  the  rivers  Bury,  Loughor  and  Lliedi,  in 
the  counties  of  Carmarthen  and  Glamorgan."  By  that 
section  the  Commissioners  are  authorised  to  demand  ^'for 
eyery  ton  or  less  quantity  than  a  ton,  and  for  every  pack- 
age and  parcel  of  goods,  wares,  merchandise,  and  other  ar- 
ticles, commodities,  and  things  whatsoever,  exported  or 
imported  over  the  bar  of  the  said  rivers  Bury  and  Loughor, 
such  sum  of  money  as  the  said  Commissioners  shall  from 
time  to  time  direct  and  appoint,  not  exceeding  the  sum  of 
one  penny  for  every  ton  or  less  quantity  than  a  ton,  and 
for  every  package  and  parcel  of  goods,  wares,  merchandise, 
and  other  articles,  commodities,  and  things,  exported  or 
imported  as  aforesaid."  The  true  meaning  of  that  section 
is,  that  where  goods  are  exported  or  imported  by  bulk,  the 
chaige  is  to  be  one  penny  per  ton;  but  where  they  are  ex- 
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1851.       ported  or  imported  in  packages  or  parcels,  the  charge  is  to 
be  one  penny  per  package. 

The  Court  then  called  on 

Peacock  for  the  defendants. — ^Where  a  number  of  pack- 
ages containing  the  same  description  of  goods  are  consigned 
to  one  person,  the  consignee  is  not  bound  to  pay  a  penny 
for  each  packa^,  but  only  one  penny  for  every  ton  weight. 
[Parke,  R — There  is  no  absurdity  in  construing  the  sta- 
tute according  to  its  ordinary  grammatical  sense.  If  all 
the  paxcels  had  been  packed  together  in  one  case,  the  de- 
fendants might,  possibly,  have  escaped  paying  for  each 
package;  or  if  the  tin  plate  had  been  sent  loose,  it  would 
have  been  chargeable  by  weight,  for  it  would  have  been 
neither  packages  nor  parcels.  The  meaning  of  the  statute 
is,  that  where  goods  are  shipped  in  bulk,  they  are  to  be 
paid  for  at  the  rate  of  one  penny  per  ton;  but  where  they 
are  shipped  in  parcels,  they  are  to  be  paid  for  by  the  par- 
cel] For  nearly  twenty  years  a  practice  has  prevailed  of 
charging  for  these  packages  at  the  rate  of  one  penny  ^per 
ton. — He  referred  to  Parker  y.  The  Great  Western  Railway 
Company  (a). 

Pollock,  C.  B. — ^There  must  be  judgment  for  the  plain- 
tiff. A  person  who  for  the  first  time  is  about  to  export  or 
import  goods,  would  naturally  look  to  the  Act  of  Parlia- 
ment for  information  as  to  what  charges  he  is  liable  to  pay; 
and  it  is  immaterial  that  for  twenty  years  other  persons 
have  paid  on  a  different  footing.  I  cannot  understand  how 
a  contemporaneous  exposition  of  an  Act  passed  in  the  55 
Geo.  3,  can  govern  the  present  case.  There  is  no  doubt 
upon  the  plain  meaning  of  the  words  of  the  statute,  and 
their  literal  construction  leads  to  no  absurdity. 

(a)  7  M.  &  G.  553. 
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PiBUy  R — ^I  am  of  the  same  opinion,  and  for  the  rear        I86I. 
lonfl  already  given.  ""j^^ 

Aldbbsoh,  B.,  and  Platt,  R,  concurred.  Pholips. 

Judgment  for  the  plaintiff. 


Dob  cL  Dizib  v.  Dayiss.  j^ov.  25. 

rJECTMENT  bj  the  plaintiff  as  assignee  of  Turner,  a  An  indentnro 
mortgagee,  against  the  defendant  the  mortgagor.  ^**S^S^ 

At  the  trial,  before  Williams,  J.,  at  the  last  Glamorgan-  P©'^  of  ■»!• 

rt     •  •  •  1  •  ^  public  auc- 

sMre  Spnng  Assizes,  it  appeared  that  the  premises,  to  ob-  tion  or  primte 
tain  possession  of  which  the  present  action  had  been  ^^^Se  * 
brought,  had  been  mortgaged  in  fee  by  the  defendant  to  nonpayment  of 

00  *  lliQ  mortgage- 

one  John  Turner,  as  a  security  for  the  sum  of  11 001,  by  a  money,  contain- 
deed,  dated  the  9th  of  February,  1838;  and  that  this  mort-  and  covenant 
gage  had  afterwards  been  assigned,  subject  only  to  the  ^e^rno**" 
equity  of  redemption,  by  Turner  to  the  lessor  of  the  plain-  ^^  « i«Ww 
tiff  by  a  deed  to  which  the  mortgagee  was  a  party.    The  tisement  for 
day  of  redemption  stated  in  the  mortgage  deed  was  the  ^^oade  or^ 
9th  of  February,  1839;  and  the  deed  contained  the  usual  «^^^i<«^7 

,  .  .  meana  be  taken 

power  of  sale  by  public  auction  or  private  contract  in  de-  for  obtaining 
fiult  of  the  payment  of  the  sum  secured,  subject  to  the  Sbe^^tion 
following  proviso:  "Provided  always,  nevertheless,  audit  ^^ntj^"*" 
is  hereby  declared  and  agreed,  and  he  the  said  John  Tur-  ^fte^  notice  in 

^  .  .  ,  writing  of  fuch 

ner  doth  hereby  for  himself,  his  heirs,  executors,  and  ad-  intentionahoold 
ministarators,  covenant,  promise,  and  agree  to  and  with  the  to  ^e  mor^ 
said  David  Davies  (the  defendant),  his  heirs,  executors,  *^n!(jJ^"^co. 
administrators,  and  assigns,  that  no  sale  or  public  notice,  tenant  by  the 
or  advertisement  of  or  for  any  sale  of  the  said  premises  or  qniet  enjoyment 
any  part  thereof,  shall  be  made  or  pven  by  the  said  John  ^,^  temS" 

at  will  to 
^nortgigee,  on  the  payment  of  a  certain  yearly  rent  by  two  eqoal  half-yearly  payments,  but  no 
lireryof  leiain  was  made  to  the  mortgagor: — Hddy  that,  under  this  deed, the  mortgmr  was  tenant 
it  wiD  only  to  the  mortgagee,  and  no  tenancy  from  year  to  year  was  thereby  created. 
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1861.        Turner^  his  heirs,  executors,  administrators,  or  a.8sigii8,  nor 
any  means  by  him  or  them  be  taken  for  obtaining*  posses- 
sion of  the  same  premises, or  any  part  thereof^   until  the 
expiration  of  twelve  calendar  months  after  notice  in  Merit- 
ing of  his  or  their  intention  to  sell  or  obtain  possession 
thereof  shall  have  been  given  to  the  said  David  Davies, 
his  heirs,  or  assigns,  or  left  at  his  or  their  last  or  usual 
place  of  abode."    The  mortgage  deed  also  contained  the 
following  covenant: — "And  the  said  John  Turner  doth 
hereby  for  himself,  his  heirs,  executors,  administrators,  and 
assigns,  covenant,  grant,  and  agree  with  and  to  the  said 
David  Davies,  his  executors,  administrators,  and  assigns^ 
that  he  the  said  David  Davies,  his  executors,  administra- 
tors, and  assigns,  shall  and  may  peaceably  and  quietly  have, 
hold,  use,  occupy,  possess,  and  enjoy  the  said  messuages 
or  tenements,  lands,  and  hereditaments,  with  the  appurte- 
nances, as  tenant  or  tenants  thereof  at  wiU  to  the  said 
John  Turner,  his  executors,  administrators,  and  assigns, 
he  the  said  David  Davies,  his  executors,  administrators, 
and  assigns,  yielding  and  paying  for  the  same  to  the  said 
John  Turner,  his  executors,  administrators,  and  assigns, 
yearly  and  every  year,  the  clear  annual  sum  of  55Z.,  by  two 
even  and  equal  half-yearly  payments  in  the  year,  and  on 
such  days  and  times  as  is  hereinafter  mentioned,  for  and 
in  lieu,  satisfaction,  and  discharge  of  the  like  annual  sum 
of  552.,  as  and  for  the  yearly  interest  of  the  said  sum  of 
11002.,  the  first  payment  thereof  to  begin  and  be  made  on 
the  9th  of  August  next  ensuing  the  date  of  these  presenta" 
No  livery  of  seisin  was  made  to  the  mortgagor,  nor  any 
notice  given  to  him  to  determine  his  tenancy.     It  was 
thereupon  contended  on  the  part  of  the  defendant,  that, 
under  the  circumstances,  the  mortgagor  was  not  a  mere 
tenant  at  will  to  the  mortgagee,  but  that  under  the  deed 
he  was  tenant  from  year  to  year,  determinable  only  by 
twelve  months'  notice.    The  learned  Judge,  however,  di- 
rected a  verdict  to  be  entered  for  the  plaintiff,  reserving 
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bre  to  the  defendant  to  move  to  set  that  verdict  aside,        1651. 
and  to  enter  a  Terdict  for  him. 

Li  the  present  Term  (Nov.  18), 

Davison  and  Botoen  shewed  cause. — Under  the  mortgage 
deed  id  question,  the  defendant  was  a  mere  tenant  at  will. 
The  first  clause  does  not  operate  as  a  re-demise  of  the  pre- 
jsis^  for  any  term  certain,  and  the  second  clause  treats 
Turner  and  his  assignee  expressly  as  mere  tenants  at  will. 
Sudi  being  the  effect  of  the  deed,  the  tenancy  at  will  was 
determined  by  the  assignment,  to  which  the  tenant  was 
himself  a  party. 

Grove  in  support  of  the  rule. — ^The  language  of  the  se- 
cond clause  in  the  deed,  which  has  been  principally  relied 
npon,  does  not  create  a  tenancy  at  will    The  deed  creates 
dther  a  tenancy  from  year  to  year,  or  a  tenancy  determin- 
able by  a  t'welve  months  notice.     The  intention  of  the 
parties^  to  be  gathered  from  the  whole  instrument,  is  not 
inconsistent  with  such  a  tenancy.    The  reservation  of  a 
yearly  rent  is  in  favour  of  this  position:  Richardson  v. 
Langridge  (a).     [Parke,  B. — The  reservation  of  a  yearly 
rent  is  not  inconsistent  with  a  tenancy  at  will:  Co.  Litt. 
b56',  and  in  Walker  v.  OUesQ))  it  was  held,  that  a  clause 
in  a  mortgage,  that  the  mortgagors  should  become  tenants 
to  the  mortgagees  of  the  demised  premises  during  their 
win  at  a  yearly  rent,  was  held  not  to  create  a  yearly  tenan- 
cy.]  That  decision  proceeded  on  the  ground  that  such  a 
tenancy  was  inconsistent  with  the  obvious  intention  of  the 
parties,  as  it  appeared  upon  the  face  of  the  instrument. 
&  here  the  expression  "  tenant  at  will "  is  inconsistent 
with  the  intention  of  these  parties.    No  such  rule  of  law 
exists  as  to  preclude  parties  from  creating  tenancies  of 
this  description.   In  Kemp  v.  Derrett  (c)  Lord  EUeriborough, 

(a)  4  Taont.  128.       (6)  6  C.  B.  662.        {c)  3  Gamp.  510. 
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2^1^      C.  J.,  held,  that  an  agreement,  by  which  a  tenant  is  al- 
ways to  be  subject  to  quit  at  three  months  notice,  is  a  quar- 
terly tenancy  determinable  on  a  three  months  notice  to 
quit,  expiring  on  the  same  day  that  it  commenced  or  any 
other  day.    This  deed  therefore  created  a  tenancy  'which 
wa^  to  be  determinable  only  on  a  twelve  months  notice 
to  quit  being  given. 

Cur.  adr.  vult. 

Pollock,  C.  R,  now  said, — In  this  case  we  are  of  opin- 
ion that  the  rule  which  has  been  granted  to  enter  a  Terdict 
for  the  defendant  ought  to  be  discharged. 

The  question  turns  on  what  sort  of  interest  the  lessor 
of  the  plaintiff  had  in  the  premises  in  question  by  reason 
of  the  indenture  of  the  9th  of  February,  1838.     That  was 
an  indenture  of  mortgage,  containing  certain  provisoes, 
and  it  was  contended  that  it  created  in  the  defendant 
an  interest  that  could  not  be  put  an  end  to  without  a 
notice  to  quit    Now  the  judgment  of  the  Court  must  de- 
pend upon  the  construction  to  be  put  on  two  clauses  in 
that  indenture.    The  first  is  as  follows: — [His  Lordship, 
after  stating  it,  proceeded.]    The  mortgagor,  therefore,  un- 
der this  clause  holds  at  the  will  of  the  mortgagee,  but  is 
not  thereby  rendered  tenant  at  will  to  him;  for,  in  order 
to  constitute  that  relation,  the  tenancy  must  be  determin- 
able at  the  will  of  either  party.    The  uncertain  nature  of 
the  mortgagor's  interest  here  would  rather  shew  that  he 
was  tenant  for  life,  if  any  thing ;  but  as  there  was  no  liveiy 
of  seisin,  that  cannot  be;  and  that  clause  certunly  does 
not  create  any  certain  or  definite  term  in  the  mortgagor. 

The  other  clause  is  as  follows : — [His  Lordship  stated  it 
and  proceeded.]  Now  this  does  not  introduce  any  incon- 
sistency, as  there  can  be  no  doubt  that  a  tenancy  at  will 
may  be  coupled  with  a  yearly  rent  It  follows,  therefore, 
that  the  interest  of  the  defendant  in  this  case  was  neither 
an  estate  for  life  nor  an  estate  for  years,  but  a  tenancy  at 
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fill;  and  that  will  having  been  determined  by  the  assign- 
ment, to  which  the  mortgagor  was  himself  a  party,  this 
gecment  was  well  brought  The  verdict  is  therefore 
^ghty  and  this  rale  most  be  dischaiged. 

Rule  discharged. 


1861. 


Pauott  and  Another,  Assignees  of  Love,  an  Insolvent, 

V.  ANDEBSOlf. 

vASE  for  an  excessive  distresa — ^Plea,  not  guilty. 

At  the  trial,  before  Mauhy  J.,  at  the  Northamptonshire 
Sammer  Assizes,  it  appeared  that  the  insolvent  Love  was 
toumt  to  the  defendant  of  a  farm,,  of  which  the  latter  was 
mortgagee;  and  that,  in  July  1850,  Love  was  indebted  to 
tke  defendant  in  the  sum  of  1462.  for  rent  due  on  the  pre- 
eeding  Lady-day.     In  August,  1850,  a  receiver  of  the 
raita  having  been  appointed  for  the  estate,  his  agent,  one 
Faux,  took  from  Love,  on  account  of  the  rent  so  due,  a 
\SIl  of  exchange  at  four  months  date,  for  146^.    Faux  in- 
dorsed the  bill  over  to  a  banker,  who  debited  him  with  the 
amount;  and  he  subsequently  paid  to  the  receiver  1462., 
pTing  credit  for  it  in  his  accounts,  as  if  the  money  had 
been  actually  paid  to  him  by  Love.    The  bill  of  exchange 
iros  dishonoured;  and  Love  having  taken  the  benefit  of 
the  Insolvent  Act,  the  defendant,  in  June,  1851,  distrain- 
ed his  goods  for  redt,  including  the  146JI,  whereupon  the 
assignees  brought  the  present  action.    The  learned  Judge 
bamg  expressed  an  opinion  that  the  plaintifis  were  not 
entitled  to  recover,  it  was  arranged  that  they  should  be 
nonsuited,  leave  being  reserved  to  them  to  enter  a  verdict 
for  801,  if,  upon  the  facts  of  the  case,  the  learned  Judge 
ought  to  have  directed  a  verdict  for  them. 

Bum^ejf  moved,  accordingly  (Nov.  7th). — ^The  defendant 


Nov.  15. 


A  tenant  be- 
ing indebted  to 
hif  landlord 
for  rent,  the 
agent  of  the 
landlord  receir- 
ed  from  the  te« 
nant  a  bill  of 
exchange  for 
the  amount, 
which  he  in- 
dorsed to  a 
third  person, 
and  alterwarda 
paid  the  rent  to 
the  landlord, 
giving  credit 
K»r  it  in  his  ao- 
oounti  as  if  the 
tenant  had  paid 
money.    The 
landlord  having 
distrained  for 
the  lent:-^ 
HeU^  that  it 
was  a  question 
for  the  juiT, 
whether  the 
tiansaction 
amounted  to  a 
discount  of  the 
biUbythe 
agent  for  the 
tenant,  or  a 
mereadTanoe 
of  the  rent  by 
the  agent  to 
theliuidlord,in 
which  latter 
ease  he  was  en« 
titled  to  dit- 
tiain. 
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1851.        had  no  right  to  distram^  for  he  had  been  paid  the  rent  bj 
Pareott      his  agent.    The  latter  could  not  recorer  back  the  money 
ANDwifioK.     ^^^  *^®  defendant,  consequently  his  claim  was  satisfied* 
[PoUock,  C.  B. — The  tenant  cannot  take  advantage  of  such 
a  payment.    Suppose  the  steward  of  a  landholder  toolr 
bills  of  exchange  for  rent,  and  then  remitted  the  amount 
to  the  landholder,  might  he  not  distrain  if  the  bills  were 
dishonoured?      Alderson^  B. — If  the  defendant  himself 
had  received  the  bill  of  exchange,  and  it  was  afterwards 
dishonoured,  could  not  he  have  distrained?]     In  that  case 
there  would  be  no  payment  of  the  rent.     [Parke,  R — Is 
not  the  defendant  liable  to  refund,  on  the  ground  that  the 
money  was  paid  by  the  agent  under  a  mistake  of  fact?] 
The  transaction  amounts  to  a  payment  by  the  defendant 
with  money  lent  him  by  the  agent     [PoUock,  C.  B. — Sup- 
pose the  agent  had  sent  the  money  to  the  defendant  with- 
out taking  any  bill  from  the  tenant,  would  that  have  made 
any  difference?    Parke,  B. — It  is  a  question  of  fact  whe- 
ther this  payment  by  the  agent  was  a  loan  to  the  tenant> 
or  whether  the  money  was  advanced  by  the  agent  to  the 
landlord.    A  similar  point  arose  in  a  case  of  Oriffitha  v. 
Chichester  (a).]     The  tenant's  liability  has  been  altered  by 
the  indorsement  of  the  bill.    He  is  now  liable  to  two  dif- 
ferent persons  in  respect  of  the  same  debt     [Parke,  B. — 
Davie  v.  Oyde  (b)  is  an  authority  to  shew  that  the  receipt 
of  a  bill  of  exchange  for  rent  does  not  of  itself  suspend  the 
right  of  distress.    The  principle  acted  on  in  the  case  of 
Skyring  v.  Oreermood  (c)  applies  here.] 

Pollock,  C.  R — ^We  will  consult  my  Brother  Maude  on 
the  subject 

Pabkb,  B. — If  the  transaction  amounted  to  a  discount 
of  the  bill  by  the  agent  for  the  tenant,  then  the  rent  ira« 

(a)  Po8t> p.  9fi.  (b)  2  A.&E.623.  (c)  4  B.  &  C.  281. 
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paid;  but  if  it  \ras  only  an  advance  of  the  rent  by  the 
tsent  to  the  landlord,  then  he  was  entitled  to  distrain. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said, — In  this  case  there  will  be  no 
rok   The  judgment  of  the  Court  was  suspended  with  a 
rievto  consult  my  Brother  MauU,  who  tried  the  cause; 
and  he  reports  that  he  was  requested  to  leave  the  matter 
to  the  jury  only  if  he  could  tell  them  that  they  must  find 
a  verdict  for  tlie  plaintiff.    In  the  course  of  the  argument, 
a  case  of  ChrijffUhs  v.  Chichester  was  referred  to,  in  which  a 
snalar  point  arose  and  was  decided  by  this  Court.    The 
merits,  therefore,  in  point  of  law,  are  clearly  with  the  ver- 
dict of  the  jury  and  the  direction  of  the  Judge;  but  if 
anything  turns  upon  the  view  which  the  learned  Judge 
iocky  he  reports  to  us  that  he  acted  as  he  was  requested 
to  do;  and  consequently  we  are  satisfied  with  the  verdict 

Rule  refused  (a). 
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1851 


Parrott 

V. 

Akdkrson. 


(a)  Griffiths  v.  Chichestsr. 

1  HIS  was  an  action  of  treq[)as8  for  breaking  and  entering  the  plain- 
^%  dose,  and  seizing  his  crops.  The  defendant  pleaded  (inter  alia) 
that  the  plaintiff  was  tenant  to  the  defendant  of  the  close  in  question, 
at  the  yearly  rent  of  110?^  payable  on  the  24th  of  June  and  the  24th 
of  December ;  and  that,  on  the  24th  of  December,  1848,  the  siun  of 
110^.  was  due  for  one  year's  rent,  wherefore  the  defendant  took  the 
crops  as  a  distress.  Beplication,  that  the  plaintiff  was  paid  the  sum 
of  110^.  alter  the  rent  became  due,  and  before  the  time  of  the  dia- 
tRss.— Issue  thereon. 

At  the  trial,  before  WiUiams,  J.,  at  the  Worcestershire  Summer 
Assizes,  1850,  it  appeared  that  the  plaintiff  had  mortgaged  a  farm  to 
the  defendant,  as  a  security  for  the  sum  of  2,400^.  The  mortgage 
deed,  after  reciting  that  the  plaintiff  had  attorned  and  became  tenant 
to  the  defendant  of  the  premises  in  question,  at  the  yearly  rent  of 
110^  contained  a  demise  of  the  premises  to  the  plaintiff  at  the  above 
r»t^  payable  on  the  24th  of  June  and  24th  of  December.  There 
wu  a  covenant  by  the  plaintiff  to  pay  interest  at  the  rate  of  4^  per 
cent  ''on  the  days  and  times  and  in  manner  thereinafter  mentioned;*' 
and  then  followed  a  covenant  by  the  plaintiff  to  pay  the  rent  on  the 
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1851. 


Griffiths 

V, 

Chichbhtbh. 


24th  of  June  and  84th  of  December.    The  first  half  year's  rent,  dii 
on  the  24th  of  June,  1848,  was  paid  to  the  defendant  on  the  4th   c 
July  by  Messrs.  Higgins  &  Chamberlain,  who  acted  as  solicitors  fb  < 
both  plaintiff  and  defendant.    The  half  year's  interest^  due  on  tli«' 
24th  of  December,  1848,  was  also  paid  by  Messrs.  Higgins  &  Chani 
berlain,  on  the  21st  of  February,  1849.    Those  payments  were  made 
without  any  previous  authority  firom  or  subsequent  ratification  by  the 
plaintiff.    On  the  29th  of  March,  1849,  the  defendant  distrained  the 
plaintiff's  goods  for  the  110^.  so  paid.    The  learned  Judge  left  it  to 
the  jury  to  say,  whether  the  payment  made  by  Messrs.  Higgins  Sc 
Chamberlain  was  a  payment  on  behalf  of  the  plaintifl^  or  an  ad- 
vance in  the  course  of  business  to  the  defendant,  at  the  same  time 
telling  them,  that  if  they  believed  that  the  interest  had  been  paid, 
the  rent  had  been  paid.    The  jury  found  a  verdict  for  the  plaintiff 
damages  10^ ;  and  leave  was  reserved  for  the  defendant  to  move  to 
enter  a  verdict  for  him. 

Whaidey  moved  accordingly,  and  also  for  a  new  trial,  on  the  ground 
of  misdirection  (November  4th,  1850). — ^First>  the  payment  of  inter- 
est by  Messrs.  Higgins  &  Chamberlain,  having  been  made  without 
any  authority,  did  not  in  point  of  law  discharge  the  debt.    Secondly, 
the  mortgage  deed  does  not  upon  the  face  of  it  identify  the  rent 
with  the  interest.    Under  such  a  form  of  deed,  the  plaintiff  is  liable 
at  law  for  both  interest  and  rent,  though  the  defendant  would  be 
bound  to  account  in  equity.    K  the  defendant  had  brought  an  action 
of  covenant  for  the  rent,  it  would  have  been  no  answer  to  say,  that 
the  interest  had  been  paid.    [Parke,  B. — ^The  language  of  the  cove- 
nant is,  that  the  plaintiff  will  pay  interest  ^in  manner  hereinafter 
mentioned,'^  that  is,  by  way  of  rent.    The  only  question  was,  whe- 
ther the  payment  was  made  on  behalf  of  the  plaintiff  or  by  way  of 
advance  to  the  defendant;  and  that  question  was  properly  left  to  tke 
jury.] 


^^' 
^  > 


.1 


Pkr  Curiam  (a).— There  will  be  no  rule. 


Bule  refiiaed. 


(a)  PoUoek,  C.  B.,  Parh^  B.,  Aldenon^  B. 


97 


MICHAELMAS  VACATION,  15  VICT. 

185  L 

The  ATTORiTET-GBirERAL  V.  Bradbury  &  Evans.  J^-  i- 

JLhIS  was  an  information  filed  by  the  Attomey-Qeneral  ApabUcation 

against  the  defendants,  to  recover  penalties  from  them  in  iicnew>,printed 

nspect  of  an  nnstamped  newspaper  printed  by  them,  as  {^thTunited 

set  forib  in  the  information,  and  also  to  recover  stamp  du-  Kingdom,  for 

sale,  for  leas 

tiesm  respect  of  the  same.  The  in&rmation  contained  than&i^ex- 
coimts  for  penalties  of  202.  each  Under  the  6  &  7  Will  4,  sheeruirnot 
c  76,  and  counts  for  duties  and  on  an  account  stated.    The  *?!!!^^  ^^^ 

'  sheets  of  paper 

defendants  having  pleaded  nil  debent  to  the  information^  of  the  dimen- 
uA  issne  liaving  been  joined  thereon,  by  consent  «f  the  ^1.1^^' 
Attorney-General  and  the  defendants,  and  by  order  of  y^tMn^ndlTs 
Parke^  R,  the  following  case,  of  which  the  information  was  ^j^J^*^'  ^"* 
to  form  a  part,  was  stated  for  the  opinion  of  this  Court : —  or  form  diyided 
'Hie  alleged  newspaper  in  the  said  infotmation  mention^  Inwh^^way 
ed  is  a  paper  containing,  amongst  other  things,  public  p™H^^*f|^. 
news,  intelligence,  and  occurrences,  and  called  "The  House-  odicaU^m  paru 

-  or  nnmbers,  at 

bold  Narrative  of  Current  Events''  (of  which  a  copy  an-  inteirdsex- 
nezed  forms  a  part  of  the  case).    The  defendants  know-  .i,  a^^^J{ 
ingly  and  wilfully  printed,  and  caused  to  be  printed,  the  ^^*^/^p. 
Raid  allied  newspaper  on  paper  not  duly  stamped,  if  any  ^  &  7  wm.  4, 

•      I       fin  'I  •    *    1         •■    *^'  76,  Sched. 

stamp  was  required.    The  said  paper  was  so  printed  and  (A.)— PerPo^ 
caused  to  be  printed,  for  the  purpose  of  being  dispersed  ^^Mmfi^n] 
and  made  public  by  sale  in  the  ordinary  way  to  any  person  ^"®"^^??*® 
desiroas  of  purchasing  it,  and  was  so  printed  for  sale  in 
the  ordinary  Way.    The  said  paper  was  published  period- 
ically, at  intervak  exceeding  twenty-six  days  between  the 
publication  of  every  two  numbers,  and  did  not  exceed  two 
sheets  of  the  dimensions  specified  in  the  Schedule  (A.)  to  the 
6  &  7  Will.  4,  c.  76,  and  was  published  for  sale  for  a  less 

VOL  Vir.  *  H  BXOH. 
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1861.        sum  than  sixpence,  exclusive  of  the  duty  (if  any)  by  the 
ArT.-GBN.     said  Act  imposed  thereon. 

Bradb>;rt.  ^^  question  for  the  opinion  of  the  Court  was,  whether 
the  said  paper  so  printed  and  published  is  a  newspaper 
chargeable  with  the  duties  imposed  by  the  6  &  7  Will.  4, 
a  76.  If  the  Court  should  be  of  opinion  that  the  said  paper 
was  a  newspaper  chargeable  with  the  said  duties,  then 
judgment  was  to  be  entered  for  the  Crown  upon  all  or  any 
of  the  counts  of  the  said  information,  and  for  such  sums 
as  the  Court  should  think  fit  But  if  the  Court  should  be 
of  the  contrary  opinion,  a  nolle  prosequi  was  to  be  entered. 

The  points  for  argument  on  the  part  of  the  Crown  were 
as  follows : — ^That  the  paper  in  question,  being  a  paper  con- 
taining public  news,  intelligence,  and  occurrences,  printed 
in  Great  Britain  to  be  dispersed  and  make  public,  is  a 
newspaper  within  the  6  &  7  Will  4,  c.  76,  chargeable  with 
the  duties  imposed  by  that  Act 

The  defendants'  points  for  argument  were: — ^That  "  The 
Household  Narrative ''  falls  only  within  the  third  descrip- 
tion of  papers  in  the  Schedule  to  the  6  &  7  WilL  4,  c.  76,  as 
being  a  periodical  published  for  sale;  and  that  being  pub- 
lished in  parts  or  numbers  at  intervals  of  twenty-six  days 
between  the  publication  of -any  two  numbers,  it  is  there- 
fore not  subject  to  stamp  duty;  that  the  third  description 
in  the  Schedule  is  that  which  alone  applies  to  and  governs 
the  imposition  of  duty  upon  periodicals  published  for  sale; 
and  that  periodicals  published  for  sale  in  parts  or  num- 
bers, if  not  within  the  third  description  in  the  Schedule, 
are  not  chargeable.  That  if  the  first  description  of  pa- 
pers in  the  Schedule  were  to  apply  to  such  papers  con- 
taining public  news,  intelligence,  or  occurrences,  as  are 
printed  for  sale  and  published  periodically  (commonly 
called  Periodicals),  the  third  description  (introduced  by 
the  words  "And  also  ")  would,  so  far  as  relates  to  such 
periodicals,  be  insensible;  that  the  third  description,  by 
expressly  stating  papers  of  a  particular  class  having  cer- 
tain specified  intervals  of  publication,  dimensions,  and 
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price,  to  be  chargeable  with  the  duty,  does,  by  necessary 
iaference,  shew  the  intention  of  the  legislature,  that  only 
the  papers  of  that  class  which  have  such  interrals  of  pub- 
lication, dimensions,  and  price  shall  be  so  chargeable. 
The  case  was  argued  in  last  Easter  Term  (May  7)  by 


1851. 


Att.-Qin. 

V. 
BlUABDBY. 


The  AUomef^'Oeneral  {Grompton  with  him)  for  the 
Crown. — The  question  turns  upon  the  true  construction 
of  the  6  &  7  Will  4,  c  76,  Schedule  (A)  (a).  It  must  be 
admitted  by  the  defendants,  that  the  publication  in  ques- 


(«)  That  Schedule  containB  the 
duties  bj  the  Act  imposed  on 
newspapers,  and  after  specifying 
the  same  proceeds  as  follows, 
viz. — 

'And  the  following  shall  be 
deemed  and  taken  to  be  news- 
papers, chargeable  with  the  said 
dntiefl^yix.— • 

^  Any  paper  oontuning  public 
news,  intelligence,  or  occurrences, 
printed  in  anj  part  of  the  United 
Kingdom,  to  be  dispersed  and 
made  public: 

^Also  any  paper  printed  in 
any  part  of  the  United  Ejngdom 
weekly  or  oftener,  or  at  intervals 
not  exceeding  twenty-six  days, 
eontaining  only  or  principally 
advertisements  : 

'^And  also  any  paper  contain- 
ing public  news,  intelligence,  or 
oociirrenoes,  or  any  remarks  or 
observations  thereon,  printed  in 
any  part  of  the  United  Kingdom 
for  sale,  and  published  periodi- 
cally, or  in  parts  or  numbers,  at 
intervals  not  exceeding  twenty- 
six  days  between  the  publication 
of  any  two  such  papers,  parts,  or 
numbers,  where  any  of  the  said 
papers,  parts,   or   numbers  re- 


spectively shall  not  exceed  two 
sheets  of  the  dimensions  herein- 
after specified  (exclusive  of  any 
cover  or  blank  lea^  or  any  other 
leaf  upon  which  any  advertise- 
ment or  other  notice  shall  be 
printed)  or  shall  be  published  for 
sale  for  a  less  sum  than  6dl, 
exdusive  of  the  duty  by  this  Act 
imposed  thereon:  Provided  al- 
ways, that  no  quantity  of  paper 
less  than  a  quantity  equal  to 
twenty-one  inches  in  length,  and 
seventeen  inches  in  breadth^  in 
whatever  way  or  form  the  same 
may  be  made  or  may  be  divided 
into  leaves,  or  in  whatever  way 
the  same  may  be  printed,  shall, 
with  reference  to  any  such  paper, 
part)  or  number  as  aforesaid,  be 
deemed  or  be  taken  to  be  a  sheet 
of  paper : 

^  And  provided  also,  that  any 
of  the  several  papers  herein- 
before described  shall  be  liable 
to  the  duties  by  this  Act  imposed 
thereon,  in  whatever  way  or 
form  the  same  may  be  printed 
or  folded,  or  divided  into  leaves, 
or  stitched,  and  whether  the 
same  shall  be  folded,  divided,  or 
stitched,  or  not" 

h2 


100  EXCHEQUER  REP0BT8. 

1851.  tion,  which  is  a  record  of  the  events  of  the  past  month 
Att.-Obn.  down  to  the  very  day  on  which  the  work  appears,  is  a  pub- 
Bradburt.  ligation  containing  "  news,  intelligence,  or  occurrences,  to 
be  dispersed  or  made  public,"  within  the  first  clause  of  the 
Schedule;  but  the  defendants  will  contend,  that  the  first 
clause  is  controlled  by  the  third  contained  in  the  Schedule, 
and  consequently,  that  as  this  publication  is  not  published 
within  the  periods  prescribed  by  the  third  clause,  the  publi- 
cation is  exempt  from  duty.  But  such  a  construction  of 
the  Schedule  would  in  effect  render  the  first  clause  unne- 
cessary. The  Schedule,  in  truth,  contains  three  distinct 
and  separate  clauses,  each  of  which  has  reference  to  a  dis- 
tinct class  of  publications.  This  is  clear  from  the  several 
Acts  which  have  been  passed  from  time  to  time  upon  this 
subject  The  first  Act  is  the  10  Anne,  c.  19,  the  101st  sec- 
tion of  which  imposed  a  duty  upon  newspapers;  and  it 
may  be  observed,  that  under  this  Act  "  The  Spectator " 
was  subjected  to  duty  as  a  pamphlet;  of  which  tax  a 
grievous  complaint  is  to  be  found  in  the  445th  number  of 
that  periodical  (a).  This  statute  was  followed  by  the  30  Geo. 

2,  c.  19;  13  Geo.  3,  c.  65;  16  Geo.  3,  c.  34;  29  Geo.  3,  c.  50; 
34  Geo.  3,  c.  72;  37  Geo.  3,  c.  90;  38  Geo.  3,  c.  78;  44  Geo. 

3,  a  98  (consolidating  the  stamp  duties);  and  the  55  Geo. 
3,  c.  185.  All  the  foregoing  statutes  adopt  the  same  lan- 
guage. Then  came  the  60  Geo.  3,  &  1  Geo.  4,  c.  9,  which  was 
the  first  Act  that  used  the  words  contained  in  the  3rd 
clause  of  the  Schedule  under  consideration,  having  re- 
ference to  stated  intervals  of  publication.  The  1st  sec- 
tion of  that  statute  was  passed  with  a  view  to  impose  a 
duty  upon  cheap  publications,  containing  comments  upon 
the  current  events  of  the  day  in  Church  and  State,  and 
published  within  the  prescribed  intervals;  that  class  of 
publications  not  having  been  previously  comprehended  in 
any  prior  enactment,  as  it  did  not  fall  under  the  head  of 

(a)  July  31, 1712. 
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newspaper.     That  section  therefore  contemplated  a  new        1651. 
dass  of  publications^  and  one  entirely  distinct  from  such     att.^Jbn. 
as  are  ordinarily  termed  newspapers:  but  the  statute  was    ^     ^• 

Braobuey. 

not  intended  to,  and  m  fact  did  not,  repeal  the  provisions 
of  any  prior  enactment  with  reference  to  newspapers.  The 
object  of  the  legislature  in  passing  this  statute  was  the 
repression  of  these  publications,  as  being  of  a  mischievous 
and  dangerous  character.  The  60  Qeo.  3  &  1  Geo.  4,  c.  9,  was 
not  intended  to  abridge,  but  on  the  contrary  to  extend,  the 
operation  of  the  55  Geo.  3,  c.  185.  It  appears  that  the 
first  clause  of  the  Schedule  to  the  6  &  7  Will.  4,  c.  76,  is  con- 
tained in  the  first  set  of  Acts  prior  to  the  60  G«o.3  &  1 
Geo.  4,  c.  9 ;  and  that  the  third  clause  is,  for  the  first  time, 
to  be  found  in  the  last-mentioned  statute.  If,  then,  the 
present  question  had  arisen  shortly  after  the  passing  of 
the  55  Gea  3,  c.  1 85,  there  is  no  doubt  that  this  publication 
would  have  been  subject  to  duty.  The  argument  for  the 
Crown  is  simply  this,  that  the  Schedide  to  the  6  &  7 
VilL  4,  c.  76,  has  reference  to  separate  and  distinct  classes 
of  publications,  and  that  the  third  clause  does  not  control 
the  first  The  words  ''  and  also,"  which  are  prefixed  to 
each  clause,  add  weight  to  this  argument,  for  they  are 
cumulative;  and  consequently,  that  clause  cannot  be  so 
construed  as  in  efiTect  to  repeal  the  prior  clause. 

Peacock  {WiUea  with  him)  for  the  defendants. — The  ge- 
neral rule  of  construction,  which  ought  not  to  be  lost  sight 
o(  that,  in  the  construction  of  statutes  which  impose  a 
duty  upon  the  subject,  the  statute  must  be  strictly  con- 
strued, applies  to  the  present  case:  Denn  v.  Diamond  (a). 
In  other  words,  if  such  a  statute  as  the  present  admits  of 
any  reasonable  doubt,  that  meaning  is  to  be  adopted  which 
is  most  favourable  to  the  subject.  If  the  argument  for 
the  Crown  be  correct,  any  book  containing  the  smallest 

(a)  4  B.  &  C.  243. 
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1861.  particle  of  news  is  subject  to  duty,  for  the  statute  is  not 
Att.^Ghm.  confined  to  publications  which  contain  one  sheet  only, 
^    ••  but  it  imposes  a  duty  upon  each  separate  sheet    There- 

fore,  the  "Annual  Register"  or  the  "Quarterly  Review, 
and  many  other  works  which  contain  some  information  of 
a  novel  description,  must  fall  within  the  Act    Notv,  it 
may  be  admitted  that  the  present  work  is  a  newspaper; 
but  the  Legislature  has  expressly  said,  that  such  a  paper, 
published  at  intervals  exceeding  a  certain  period,  is  not 
liable  to  duty.     This  work  no  doubt  may  be  said  to  con- 
tain some  news,  as  in  the  case  of  a  chronological  table 
published  at  the  end  of  the  year.   But,  if  the  argument  for 
the  Crown  be  correct,  any  work  containing  news,  though 
inserted  merely  in  a  note,  would  be  subject  to  duty.     The 
general  words  of  the  Schedule  are  restrained  by  the  par- 
ticular words,  according  to  the  well-known  rule  of  con- 
struction which  is  constantly  acted  upon  in  the  inter- 
pretation of  all  written  instruments:  Baa  Abr.  tit  Stat. 
(H.),  Rex  V.  The  Archbishop  of  Armagh  (a),  Dwanis  on 
Statutes,  621.    With  respect  to  the  several  Acts  referred 
to  it  may  be  observed,  that  the  "  Spectator  "  was  taxed  as 
a  "pamphlet"  under  the  10  Anne,  c.  19,  sect  101.     By 
the  66  G^eo.  3,  c.  186,  "  pamphlets  "  were  subject  to  duty, 
provided  they  did  not  exceed  a  certain  number  of  sheets, 
the  words  being  general — "all  pamphlets,  or  books  or 
papers  commonly  called  pamphlets.''     Now,  the  3  &  4 
WilL  4,  c.  23,  repealed  the  statutes  imposing  a  duty  on 
pamphlets;  and  the  6  &  7  WilL  4,  a  76,  though  it  repealed 
the  preceding  statute,  expressly  states  that  it  is  not  in- 
intended  thereby  to  revive  repealed  Acts;  and  yet,  if  the 
argument  for  the  Crown  be  correct^  the  effect  of  the  gene- 
ral words  of  this  Schedule  is  to  impose  a  duty  upon  pamph- 
lets.   The  third  clause  defines  the  meaning  of  the  term 
"  newspaper,"  as  subject  to  duty,  and  the  Legislature  has, 

(a)  8  Mod.  8. 
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(or  that  purpose^  defined  the  precise  period  of  publication.        ^^^h 
If  the  statute  of  Anne^  and  that  class  of  statutes  prior  to     Att.-Osn. 
the  60  Geo.  3  &  1  Geo.  4,  c.  9,  applied  generally  to  papers    br^^dburv. 
published  at  intervals  exceeding  twenty-six  days,  the  60 
Gea  3  &  1  Gea  4,  c.  9,  was  altogether  superfluous. 

The  Attorney-General  replied. 

Cur.  adv.  vult. 

The  learned  Judges,  differing  in  opinion,  now  proceeded 
to  deliver  their  judgments  seriatim : 

Mabtiit,  B. — I  am  of  opinion  that  the  defendants  are 
entitled  to  the  judgment  of  the  Court.  The  question  upon 
which  the  judgment  depends  is,  whether  a  publication 
called  "  The  Household  Narrative  of  Current  Events "  is 
subject  to  the  newspaper  duty  imposed  by  the  stat  6  &  7 
WilL  4,  c.  76.  The  publication  is  a  paper  which  contains 
public  news.  It  is  printed  and  published  in  London  for 
sale,  for  less  than  sixpence,  and  contains  not  more  than 
two  sheets,  and  is  published  in  parts  or  numbers  at  inter- 
vals exceeding!  twenty-six  days.  The  first  statute  which  im- 
posed a  duty  upon  newspapers  was  the  10  Ann.  c.l9,  s.  101. 
The  subject  upon  which  the  duty  was  imposed  was  declar- 
ed to  be  "  newspapers,  or  papers  containing  public  news, 
intelligence,  or  occurrences,^'  which  (within  a  limited  time 
therein  mentioned)  "  should  be  printed,  to  be  dispersed 
and  made  public.''  This  statute  expired,  but  the  duty 
continued  to  be  imposed  by  several  subsequent  statutes, 
and  the  subject  of  the  duty  continued  to  be  described  by 
the  same  words.  The  55  Geo.  3,  c.  185,  which  was  the  sta- 
tnte  imposing  the  duty  which  immediately  preceded  the 
present  existing  statute,  6  &  7  WilL  4,  c.  76,  made  use  of 
the  same  identical  language  as  that  used  in  the  statute  of 
Anne.  The  ordinary  understanding  of  the  word  "news- 
paper" is,  a  publication  containing  a  narrative  of  recent 
events  and  occurrences,  published  regularly  at  short  inter* 
vals  from  time  to  time;  and  that  the  publishing  at  short 
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1851.        intervals  has  been  always  deemed  essential  in  order  to 
Att.-g«w.     constitute  a  newspaper,  is  evident  from  the  circumstance 
^-  that  the  Annual  Register,  which  professes  to  be  published 

shortly  after  the  31st  of  December  in  every  year,  and  to 
contain  an  account  of  all  public  events  and  occurrences  up 
to  that  day,  has  never,  I  believe,  been  supposed  to  be  sub- 
ject to  the  newspaper  duty;  and  yet  it  seems  to  be  in  no 
way  distinguishable  from  a  newspaper,  except  in  the  great- 
er interval  between  its  publication& 

Now,  what  the  interval  is  within  which  a  paper  must 
be  published,  in  order  to  constitute  it  a  newspaper,  is  ob- 
viously a  matter  quite  indefinite  and  uncertain;  but  in 
my  opinion,  so  far  as  stamp  duty  is  concerned,  this  uncer- 
tainty was  remedied,  and  was  intended  so  to  be,  by  the 
statute  of  60  Geo.  3  &  1  Geo.  4,  c.  9.    By  this  statute^ 
after  reciting  that  pamphlets  and  printed  papers  contain- 
ing observations  upon  public  events  and  occurrences,  tend- 
ing to  excite  hatred  of  the  Government  and  constitution, 
had  lately  been  published  in  great  numbers  and  at  very 
small  prices,  it  was  enacted,  that  all  pamphlets  and  papers 
containing  any  public  news,  intelligence,  or  occurrences, 
printed  for  sale  and  published  periodically  at  intervals 
not  exceeding  twenty-six  daySj  when  the  pamphlets  or  pa- 
pers should  not  exceed  two  sheets,  or  should  be  published 
for  sale  for  a  less  sum  than  sixpence,  should  he  deemed 
and  taken  to  he  newspapers^  and  be  subject  to  the  same 
duties  of  stamps  as  newspapers;  and  although  this  part 
of  the  statute  is  repealed  by  the  6  &  7  Will.  4,  c.  76, 
this  enactment  is  re-enacted  in  the  Schedule.     Now,  if 
the  argument  on  behalf  of  the  Crown  be  well-founded, 
these  enactments  were   altogether  unnecessary:    for  if 
a  paper  published  at  intervals  exceeding  twenty-six  days 
be  a  newspaper  subject  to  duty,  such  a  paper  published  at 
intervals  less  than  twenty-six  days  would  necessarily  be 
one  also.     But  it  seems  to  me  that  these  enactments  are 
and  were  meant  to  be  a  legislative  declaration  of  what 


MICHABUIAB  TACAnOK^  15  VICT.  105 

tkaU  be  deemed  and  taken  to  be  newspapers  ivithin  tbe        1651. 
fitemp  laws — viz.  papers  containing  public  news,  publisbed      att.-Okn. 
at  inieryals  not  exceeding  twenty-six  days ;  and  in  my  opin-     ^^^^^ 
ion  no  publication  is  to  be  deemed  a  newspaper  liable  to 
stamp  duty,  unless  it  be  published  at  an  interval  of  or  less 
than  twenty-six  days,  notwithstanding  it  professes  to  con- 
tain the  news  or  occurrences  of  the  day  of,  or  immedi- 
ately preceding,  the  publication. 

Thb  view  seems  to  me  to  be  confirmed  by  the  4th  sec- 
tion of  the  60  Oea  3  &  1  Qeo.  4,  a  9,  which,  in  my  judg- 
ment^ points  out  the  distinction  intended  by  the  legbla- 
tare  to  be  made  between  papers  published  at  an  interval 
of  twenty-eix  days  and  papers  published  at  a  greater  in- 
terval.   By  this  section  it  was  enacted,  that  pamphlets 
and  papers  containing  public  news,  intelligence,  or  occur- 
rences, printed  for  sale  and  published  periodically  at  in- 
tenrals  exceeding  twenty-six  days,  and  not  exceeding  two 
sheets,  and  published  for  sale  at  a  less  price  than  sixpence, 
should  be  published  on  the  first  day  of  every  calendar 
month,  or  within  two  days  before  or  after  that  day,  and 
at  no  other  time;  and  any  person  publishing  such  pamph- 
lets or  papers  at  any  other  time  was  subject  to  a  penalty 
of  SOI  Now,  ''The  Household  Narrative"  falls  precisely 
within  the  above  description;  and  if  the  question  of  its  li- 
ability to  stamp  duty  had  arisen  before  the  6  &  7  Will  4, 
c.  76,  was  passed,  I  should  have  thought  that  it  was  not 
subject  to  duty  within  the  55  Geo.  3,  and  60  Geo.  3  &  1 
Geo.  4,  but  was  subject  to  the  regulations  contained  in  the 
4th  section  above  mentioned    If  this  be  the  correct  view 
of  the  law  anterior  to  the  6  &  7  Will.  4,  c  76,  and  which 
1  believe  it  to  be,  I  have  no  difficulty  whatever  in  holding 
that  there  is  no  duty  payable  by  virtue  of  this  statute. 
Thifl  Act  was  to  reduce  the  duty  on  newspapers,  and  I  am 
quite  satisfied  that  no  paper  not  subject  to  duty  before 
that  Act  either  was  or  was  intended  to  be  subjected  there- 
to by  it     For  the  above  reasons  I  am  of  opinion  that  the 
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1851.        defendants  are  entitled  to  the  judgment  of  the  Court  in 
A^^!^.     their  favour. 


Beadburt. 


Platt,  B. — This  was  an  information  filed  by  her  Mf^es- 
ty's  Attorney-General,  charging  the  defendants  with  bar- 
ing knowingly  and  wilfully  printed  a  newspaper  on  paper 
not  duly  stamped,  and  seeking  to  recover  from  them  the 
penalty  of  20t  imposed  by  the  6  &  7  Will.  4,  a  76,  s.  17. 
The  information  also  contained  counts  under  the  16th 
section  of  the  same  Act,  for  and  in  respect  of  divers  news- 
papers by  the  defendants  printed  and  published  in  Great 
Britain  on  paper  not  duly  stamped. 

The  publication  alleged  to  be  a  newspaper  within  the 
Act  of  Parliament  was  intitled  "  The  Household  Narrative 
of  Current  Events,''  from  the  30th  of  March  to  the  26th 
of  April,  and  related  the  proceedings  in  the  Houses  of 
Parliament  and  Courts  of  law,  and  other  events  of  public 
interest  which  had  occurred  during  that  period;  but  it 
was  a  part  or  number  of  a  publication  published  period- 
ically  in  parts  or  numbers  at  intervals  exceeding  twenty- 
six  days,  and  did  not  exceed  two  sheets  of  paper  of  the 
dimensions  of  twenty-one  inches  in  length  and  seventeen 
inches  in  breadth,  and  was  published  for  sale  for  a  less 
sum  than  sixpence.    The  AUomey-Oeneral,  on  the  part 
of  the  Crown,  contended,  that  it  was  chargeable  with  the 
duties  imposed  on  newspapers  by  the  6  &  7  Will.  4,  c.  76. 
That  it  was  so  chargeable  was  denied  by  the  defendants. 
The  language  adopted  in  the  Schedule  appended  to  the 
Act  is  calculated  to  raise  some  doubt    That  doubt,  how- 
ever, as  it  appears  to  m^,  is  dispelled  on  reviewing  the  se- 
veral statutes  which  have  imposed  duties  on  newspapers, 
observing  the  language  of  those  statutes,  and  marking  the 
general  course  of  former  legislation  upon  the  subject 

The  first  duty  on  newspapers  and  pamphlets  was  im- 
posed for  thirty-two  years  from  the  1st  of  August,  1712, 
by  the  10  Anne,  c.  19,  s.  101 ;  which  thus  describes  the 
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sabjects  of  taxation:   ''all  books  and  papers  commonlj        1851. 
called  pompblets,  and  all  newspapers  or  papers  containing     att.-Oin. 
public  neirs,  intelligence,  or  occurrences,  which  shall  be 
prints  in  Great  Eritain  to  be  dispersed  and  made  pub- 
lic/' and  exacts  "for  every  such  pamphlet  or  paper  con- 
tained in  half  a  sheet  or  lesser  piece  of  paper  one  half^^ 
pennj.     For  every  such  pamphlet  or  paper  (larger  than 
half  and  not  exceeding  one  whole  sheet)  one  penny  for 
every  copy.     For  every  pamphlet  or  paper  being  larger 
than  one  whole  sheet,  and  not  exceeding  six  sheets  in 
octavo  or  in  a  lesser  page,  or  not  exceeding  twelve  sheets 
in  quarto,  or  twenty  sheets  in  folio "  2«.  for  every  sheet 
"contained  in  one  printed  copy  thereof    For  every  ad- 
vertisement twelve  pence."    "The  Household  Narrative*' 
exceeds  one  whole  sheet  and  not  six  sheets,  and  would 
have  fallen  within  the  third  class.    The  next  statute  in 
order  is  the  11  Geo.  1,  c.  8,  passed  a.  b.  1724    By  the  1st 
section,  after  reciting  (amongst  other  things)  that  the  au- 
thors or  printers  of  several  journals,  mercuries,  and  other 
newspapers  did,  with  intent  to  defeat  the  payment  of  the 
duty  granted  by  the  10  Anne,  c.  19,  and  in  fraud  of  the 
Crown,  so  contrive  as  to  print  their  said  journals  and 
newspapers  on  one  sheet  and  a  half  sheet  of  paper  each, 
and  by  that  means  they  neither  paid  the  duties  of  one 
penny  for  each  sheet,  nor  a  halQ)enny  for  the  half-sheet, 
but  entered  them  as  pamphlets,  and  paid  only  3$.  for  each 
impression  thereof;  it  was  enacted  and  declared  that  such 
journals,  mercuries,  and  newspapers  printed  on  one  sheet 
and  half-sheet  of  paper  should  not,  for  the  future,  be 
deemed  pamphlets.    And  by  the  2nd  section,  from  the 
25th  of  April,  1725,  there  should  be  paid  for  every  sheet 
of  paper  on  which  any  journal,  mercury,  or  other  news- 
paper whatsoever  should  be  printed,  a  duty  of  one  penny 
sterling,  and  for  every  half-sheet  thereof  the  sum  of  one 
halfpenny  sterling. 
By  the  30  Geo.  2,  c.  19,  s.  1,  a.d.  1757,  was  imposed  for 
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1861.       and  upon  every  newspaper  or  paper  contidning  public  news, 
ATr.-G«N.     intelligence,  or  occurrences,  printed  in  Great  Britain  to 
be  dispersed  and  made  public,  whether  the  same  be  con- 
tained in  half  a  sheet  or  any  less  piece  of  paper,  or  in  any 
other  paper  larger  than  half  a  sheet  amd  not  exceeding  one 
whole  sheet,  over  and  above  all  other  rates  and  duties  bj 
an  Act  made  in  the  tenth  year  of  the  reign  of  her  late  Ma- 
jesty Queen  Anne  or  by  any  other  Act  imposed,  an  addi- 
tional duty  of  one  halfpenny.    By  the  13  Geo.  3,  a  65, 
A.1).  1773,  after  reciting  that  doubts  had  arisen  whether 
journals,  mercuries,  chronicles,  or  other  newspapers  printed 
on  more  than  one  sheet  and  a  half  of  paper  might  not  be 
entered  as  pamphlets  and  pay  only  Ss.  for  each  impression 
thereof,  instead  of  the  duty  chargeable  on  each  sheet  of 
each  copy  thereof,  it  was  enacted  and  declared,  that  the 
duties  charged  by  the  1 1  Geo.  1,  c.  8,  and  the  30  Qeo.  2,  c.  1 9, 
on  journals,  mercuries,  and  other  public  newspapers,  were 
meant  and  intended,  and  did  extend,  to  charge  with  the 
said  duties  respectively  every  sheet  and  every  half  sheet 
of  paper  on  which  any  journal,  mercury,  chronicle,  or  other 
public  newspaper  or  paper  containing  public  news,  intel- 
ligence, or  occurrences,  were  or  should  be  printed,  whether 
they  should  be  contained  in  a  greater  or  less  number  of 
sheets  or  shalf-sheets.    By  the  16  Geo.  3,  a  34,  s.7,  ild. 
1776,  it  was  enacted,  that  from  and  after  the  5th  of  July, 
1776,  should  be  paid  the  duty  following: — For  and  upon 
every  newspaper  or  paper  containing  public  news,  intelli- 
gence, or  occurrences,  printed  in  Great  Britain  to  be  dis- 
persed and  made  public,  whether  the  same  be  contained  in 
half  a  sheet  or  any  less  piece  of  paper,  or  in  any  paper 
larger  than  half  a  sheet  and  not  exceeding  one  whole  sheet, 
upon  every  sheet  and  half-sheet  thereof,  over  and  above 
all  other  rates  and  duties  by  any  Act  of  Parliament  im- 
posed, an  additional  duty  of  one  halfpenny.    The  29  Geo. 
3,  c.  50,  s«  1,  A.D.  1789,  enacted,  that  for  and  upon  every 
newspaper  or  paper  containing  public  news,  intelligence, 
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or  ooconencesy  printed  in  Great  Britain  to  be  dispersed        1851. 
or  made  public,  whether  the  same  be  contained  in  half  a     att.-Gbn. 
sbeet  or  any  less  piece  of  paper,  or  in  any  paper  larger 
than  half  a  sheet  and  not  exceeding  one  whole  sheet,  up- 
on every  sheet  and  half-sheet  thereof  there  should  be 
charged,  over  and  above  all  other  rates  and  duties  by  any 
Act  of  Parliament  imposed,  an  additional  duty  of  one 
liaUpenny.    The  34  Geo.  3,  a  72,  a.d.  1794,  authorises  the 
Commissioners  of  Stamps  to  stamp  single  demy  paper  with 
the  stamp  for  half  a  sheet;  and  by  the  2nd  section  pre- 
»;iibe8  the  limit  of  the  size  of  the  sheet  of  single  demy  to 
twenty-eight  inches  in  length  and  twenty  inches  in  breadth. 
The  37  Gea  3,  c.  90,  &  2,  a.d.  1797,  imposes  for  and  upon 
eyery  newspaper  or  paper  containing  public  news,  intelli- 
gence, or  occurrences,  printed  in  Great  Britain  to  be  dis- 
persed and  made  public,  whether  the  same  be  contained 
m  half  a  sheet  or  any  less  piece  of  paper,  or  in  any  paper 
larger  than  half  a  sheet,  the  sum  of  one  penny  halJ^enny. 
The  44  Geo.  3,  c.  98,  s.  22,  a.d.  1804,  prohibits  the  printing 
of  any  newspaper  or  paper  containing  public  news,  intelli- 
gence, or  occurrences,  to  be  dispersed  and  made  public,  on 
any  paper  exceeding  thirty-two  inches  in  length  andtwen- 
tj-two  inches  in  breadth,  and  the  Commissioners  from 
stamping  with  the  stamp  denoting  the  duty  on  news- 
papers any  such  paper.    And  the  Schedule  (B)  to  that  Act 
specifies^  for  pamphlets  or  books,  or  papers,  commonly  so 
called,  (being  larger  than  one  whole  sheet  and  not  exceed- 
ing six  sheets  octavo  or  on  a  lesser  page,  or  not  exceeding 
twelve  sheets  in  quarto,  or  twenty  sheets  in  folio),  printed 
in  Great  Britain,  for  every  sheet  of  any  kind  of  paper 
which  shall  be  contained  in  one  copy  thereof,  28.    The 
Schedule  to  the  65  Geo.  3,  c.  185,  a.I).  1815,  is  as  follows: — 
^'  Newspaper  or  paper  containing  public  news,  intelligence, 
or  occurrences,  printed  in  Great  Britain  to  be  dispersed 
and  made  public,  that  is  to  say,  for  every  sheet,  half-sheet, 
or  other  piece  of  paper  whereof  the  same  shall  consist,  4d 
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1851.        Pamphlet,  or  books,  (f  papers  commonly  so  called,  printed 
Att.-Osn.     ^^d  publbhed  in  Great  Britain,  containing  one  whole  sheet 
and  not  exceeding  eight  sheets  in  octavo  or  any  lesser  page, 
or  not  exceeding  twelve  sheets  in  quarto,  or  twenty  sheets 
in  folio,  for  every  sheet  of  any  kind  of  paper  contained  in 
one  copy  thereof,  Ss.    And  all  parts  or  numbers  of  any 
book  or  literary  work  published  in  parts  or  numbers,  ex- 
ceeding one  whole  sheet  but  not  exceeding  eight  sheets 
in  octavo  or  any  lesser  page,  or  not  exceeding  twelve 
sheets  in  quarto,  or  twenty  sheets  in  folio,  shall  be  deem  • 
ed  pamphlets/'    By  these  Acts,  papers  falling  under  the 
denomination  of  newspapers  are  made  liable  to  one  duty, 
and  books  or  papers  falling   under  the    denomination 
of  pamphlets  to  another.    And  as  the  new  enactment 
introduced  into  the  55  Greo.  3,  c.  185,  for  the  purpose  of 
extending  the  latter  duty  to  parts  or  numbers  of  books  or 
literary  works  published  in  parts  or  numbers,  tends  to 
shew  that,  before  the  passing  of  that  Act  of  Parliament, 
such  publications  were  not  deemed  by  the  legislature  to 
have  been  liable  to  any  duty,  it  may  be  fairly  inferred  that 
pamphlets  and  books  or  papers  commonly  so  called  were 
not  liable  to  duty  upon  more  than  one  copy,  although  the 
subjects  of  relation  or  discussion  therein  might  correspond 
with  those  related  or  discussed  in  an  ordinary  newspaper. 
The  language  is  remarkable.    The  literary  work  must  at- 
tain a  prescribed  magnitude.     If  included  in  one  sheet,  it 
was  not  liable  to  any  duty.     If  it  consisted  of  one  sheet 
and  a  half,  or  of  a  greater  quantity  of  paper,  it  became  li- 
able as  a  pamphlet  to  the  stamp  duty.     After  the  passing 
of  that  Act,  a  Uterary  treatise  occupying  one  sheet  of  pa- 
per or  less  than  a  sheet  of  paper  did  not  become  liable  to 
a  duty,  although  a  newspaper  published  on  the  same  quan- 
tity of  paper  was.    But  when  such  treatise  reached  or  ex- 
ceeded a  certain  limit  and  thereby  became  a  pamphlet,  it 
became  one  of  a  taxable  class  under  the  extended  opera- 
tion of  the  old  law.     The  60  Geo.  3  &  1  Geo.  4,  c.  9,  s.  1, 
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I.D.  1819^  after  reciting  that  pamphlets  and  printed  papers        1851. 
containing  observations  apon  public  erents  and  occurrences     att.^bi. 
tending  to  excite  hatred  and  contempt  of  the  Groyemment     ^    ^' 
ind  constitution  of  these  realms  as  by  law  established,  and 
abo  Tilifying  our  holy  religion,  had  lately  been  published 
in  great  numbers  and  at  very  small  prices,  and  it  was  ex- 
pedient that  the  same  should  be  restrained,  enacts,  that 
"  from  and  after  ten  days  after  the  passing  of  this  Act  all 
pamphlets  and  papers  containing  any  public  news,  intelli- 
^ce,  or  occurrences,  or  any  remarks  or  observations  there- 
on, or  upon  any  matter  in  Church  or  State,  printed  in  any 
part  of  the  United  Kingdom  for  sale,  and  published  period* 
icaUy,  or  in  parts  or  numbers,  at  intervals  not  exceeding 
twenty-six  days  between  the  publication  of  any  two  of  such 
pamphlets  or  papers,  parts  or  numbers,  where  any  of  the 
fldd  pionphlets  or  papers,  parts  or  numbers  respectively 
shall  not  exceed  two  sheets,  or  shall  be  published  for  sale 
for  a  less  sum  than  sixpence,  exclusive  of  the  duty  by  this 
Art  imposed  thereon,  shall  be  deemed  and  taken  to  be 
newsp^^ers  within   the  true  intent   and  meaning  of" 
(amongst  others)  the  55  Geo.  3,  c.  185.    It  may  be  fairly 
inferred  from  the  terms  of  this  enactment,  that,  until  the 
9th  of  January,  1820,  all  pamphlets  and  papers  containing 
public  news,  intelligence,  or  occurrences,  or  any  remarks 
or  observations  thereon,  printed  in  any  part  of  the  United 
Kingdom  for  sale,  and  published  periodically,  or  in  parts  or 
nmnbers,  were  not  liable  as  newspapers  to  the  stamp  duty, 
and  that  the  legislature  thereby  first  imposed  that  burthen 
upon  such  of  them  only  as  should  be  published  periodically 
at  intervals  not  exceeding  twenty-six  days,  and  should  not 
exceed  two  sheets,  or  be  published  for  sale  for  a  less  sum 
than  sixpence.     '^  The  Household  Narrative  i'  would  not 
have  &llen  within  the  definition  of  the  new  subject  of 
newsp^>er  taxation,  as  the  interval  between  the  publica- 
tion of  two  successive  numbers  would  have  exceeded  the 
limit  prescribed.    The  6  Geo.  4,  c.  119,  and  3  &  4  Will.  4, 
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1851.        c  23,  did  not  alter  the  law  as  r^arded  the  character  of 
Attain      ®^^^  publications  as  the  one  in  question.    They  however 
V'  assist  in  shewing  the  course  of  pamphlet  and  newspaper 

taxation.    The  6  Greo.  4,  c.  119,  s.  1,  a.d.  1825,  after  recit- 
ing that  it  was  expedient  to  remove  the  restrictions  wliich 
prevented  the  printing  of  newspapers  upon  paper  not  ex- 
ceeding thirty-two  inches  in  length  and  twenty-two  inches 
in  breadth;  and  that  it  was  expedient  to  allow  supplements 
to  newspapers,  containing  advertisements  only,  to  be  sub- 
jected to  a  stamp  duty  not  exceeding  half  of  the  stamp 
duties  then  payable  on  newspapers,  and  to  allow  papers 
not  containing  public  news,  intelligence,  or  occurrences, 
but  containing  only  or  principally  advertisements,  to  be 
printed  and  published  periodically,  subject  to  the  like  re- 
duced stamp  duty,  enacts,  that  "  fix)m  and  after  the  com- 
mencement of  this  Act,  any  newspaper  or  paper  containing 
public  news,  intelligence,  or  occurrences,  shall  and  maj 
be  printed  and  published  in  G-reat  Britain  upon  a  single 
sheet  or  piece  of  paper  duly  stamped,  although  such  sheet 
of  paper  shall  exceed  thirty-two  inches  in  length  and 
twenty-two  inches  in  breadth,  and  whatever  size  such 
sheet  or  piece  of  paper  may  be; ''  and  that  it  shall  be  law- 
ful for  the  Commissioners  to  stamp  the  same.   By  the  2nd 
section  it  is  enacted,  that  there  shall  be  paid  the  stamp 
duty  following,  namely,  "  For  every  supplement  to  any 
newspaper  or  paper  containing  public  news,  intelligence, 
or  occurrences,  printed  in  Great  Britain,  such  supplement 
containing  advertisements  only,  that  is  to  say,  for  every 
sheet,  half-sheet,  or  other  piece  of  paper  on  which  such 
supplement  shall  be  printed,  the  sum  of  twopence;  and  for 
every  paper  printed  in  Great  Britain  weekly  or  ofiener,  or 
at  intervals  not  exceeding  twenty-six  days,  containing  only 
or  principally  advertisements,  and  not  containing  any  pub- 
lic news,  intelligence,  or  occurrences,  for  every  sheets  half- 
sheet^  or  other  piece  of  paper,  the  sum  of  twopence.''    The 
3&  4  WilL  4,  c.  23,  a.d.  1833,  by  its  1st  section  repeals  the 
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iuij  imposed  by  the  55  Geo.  3^  c.  185,  on  pamphlets.  And  1851. 
the  3rd  section  is  in  these  words: — "  In  order  to  provide  att.-Gk». 
for  the  collection  of  the  duty  by  this  Act  granted  on  ad- 
raiisements  contained  in  or  published  with  any  pamphlet, 
literaiy  work,  or  periodical  paper,  one  printed  copy  of 
every  pamphlet  or  literary  work  or  periodical  paper,  (not 
b^ng  a  newspaper),''  i.  e.  not  falling  within  the  60  Greo.  3 
b  1  Geo.  4,  c.  9,  a  1,  ''  containing  or  having  published 
therewith  any  advertisement  or  advertisements  liable  to 
stamp  duty,  which  shall  be  published  within  the  cities  of 
London,  Edinburgh,  or  Dublin,  respectively,  or  within 
twenty  miles  thereof  respectively,  shall,  within  the  space 
of  six  days  next  after  the  publication  thereof,  be  brought, 
together  with  all  advertisements  printed  therein  or  pub- 
blished  or  intended  to  be  published  therewith,  to  the  head 
office  for  stamps  in  Westminster,  Edinburgh,  or  Dublin, 
nearest  to  which  such  pamphlet,  literary  work,  or  periodi- 
cal paper  shall  have  been  published,  and  the  title  thereof, 
and  the  christian  name  and  surname  of  the  printer  and 
publisher  thereof,  with  the  number  of  advertisements  con- 
tained therein  or  published  therewitL'' 

Such  having  been  the  previous  enactments  upon  the  sub- 
ject, the  6  &  7  Will  4,  c.  76,  repeals  the  60  Geo.  3  &  1  Geo. 
4,  c  9,  and  in  a  schedule  describes  what  papers  shall  be 
deemed  and  taken  to  be  newspapers  chargeable  with  the 
duties,  thus : — ^First, "  Anypaper  containing  public  news,  in- 
telligence, or  occurrences,  printed  in  any  part  of  the  United 
Kingdom,  to  be  dispersed  and  made  public."  Secondly, 
"Also  any  paper  printed  in  any  part  of  the  United  King- 
dom weekly  or  oftener,  or  at  intervals  not  exceeding  twenty- 
six  days,  containing  only  or  principally  advertisements." 
Thirdly,  **  And  also  any  paper  containing  any  public  news, 
intelligence,  or  occurrences,  or  any  remarks  or  observa- 
tions  thereon,  printed  in  any  part  of  the  United  King- 
dom for  sale,  and  published  periodically  or  in  parts  or 
numbers  at  intervals  not  exceeding  twenty-six  days  be- 
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1661.  tween  the  publicatioii  of  any  two  such  parts,  papers,  or 
ATT.-Our.  numbers,  where  any  of  the  said  papers,  parts,  or  numbers 
respectively  49hall  not  exceed  two  sheets  of  the  dimensions 
hereinafter  specified,  (exclusive  of  any  cover,  or  blank  leaf, 
or  any  other  leaf  upon  which  any  advertisement  or  other 
notice  shall  be  printed,)  or  shall  be  published  for  sale  for 
a  less  sum  than  sixpence,  exclusive  of  the  duty  by  this  Act 
imposed  thereon.  Provided  always,  that  no  quantity  of 
paper  less  than  a  quantity  equal  to  twenty-one  inches  in 
length  and  seventeen  inches  in  breadth,  in  whatever  way 
or  form  the  same  may  be  made  or  may  be  divided  into 
leaves,  or  in  whatever  way  the  same  may  be  printed,  shall, 
with  reference  to  any  such  paper,  part,  or  number  aa  afore- 
said, be  deemed  or  taken  to  be  a  sheet  of  paper.'' 

The  introduction  of  the  third  description  seems  to  me 
to  shew  that  the  extensive  construction  which  her  Majesty's 
Attomey-Oeneral  sought  to  put  on  the  first  description 
cannot  be  maintained.  That  construction  would  render 
so  much  of  the  third  as  relates  to  papers  containing  public 
news,  intelligence,  or  occurrences,  wholly  unnecessary. 
But  construing  it  as  the  legislature  at  the  time  of  passing 
the  60  Geo.  3  &  1  Geo.  4,  c.  9,  appears  to  have  construed 
the  then  existing  law,  the  operation  of  which  they  were 
then  extending,  the  third  description  would  have  a  distinct 
operation,  as  a  partial  re-enactment  of  the  Ist  section  of 
that  statute  I  think  it  has  that  distinct  operation,  and 
plainly  indicates  that,  without  its  introduction  into  the 
schedule,  such  of  the  papers  therein  described  as  might 
be  published  periodically  at  intervals  of  twenty-six  days, 
were  not  to  be  deemed  newspapers  chargeable  with  the 
duties  under  the  first  generally  worded  description.  Its 
operation  begins  where  that  of  the  first  description  ends, 
and  is  limited  by  the  boundaries  prescribed  The  adop- 
tion of  a  difierent  construction  of  the  first  and  third  de- 
scriptions of  the  proposed  subjects  of  the  duties  would  in- 
clude registers,  magazines,  and  other  periodicals,  recording 
recent  events,  although  published  at  intervals  of  three  or 
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twelve  montiia    The  language  of  the  fonner  Acts  excludes        i  Wl . 
the  notion  i^such  publicationfi  having  been  deemed  news- 
pap«9-     Tte  11  Geo.  1,  c  8,  shews  what,  in  1724,  was     "    "^^ 
deemed  a  newspaper.    It  is  there  described  as  as  journal,        -^®»*^^- 
mcrcory,  or  other  public  newspaper.    The  13  Geo.  S,  c  65, 
passed  in  1773,  describes  it  as  journal,  mercury,  chronicle, 
w  other  public  newspaper.   Register  or  magazine  does  not 
find  a  place  in  any  of  the  enactments  on  this  subject   The 
''Gentleman's  Magazine''  has,  ever  since  January,  1781, 
been  published  monthly  in  parts,  and  although  it  has  uni- 
formly recorded  amongst  other  things  the  public  events 
and  ooeurrences  of  the  preceding  month,  no  one  ever 
dreamt  of  its  being  taxable  as  a  newspaper. 

The  publication  in  question  is  either  a  pamphlet,  or  a 
paper  as  contradistinguished  from  a  pamphlet  As  a  pam- 
phlet it  is  not  chargeable  with  any  duty— the  3  &  4  Will 
4,  c.  28,  having  taken  off  the  duty  imposed  by  the  65  Geo. 
3,  a  185,  and  the  6  &  7  Will  4,  c.  76,  the  duty  imposed  on 
pamphlets  by  the  60  Geo.  3  &  1  Geo.  4,  c.  9,  a  1.  I  am 
not  satisfied  it  is  not  a  pamphlet  But  assuming  it  to  be 
a  paper  as  contradistingubhed  from  a  pamphlet,  I  find 
that,  as  a  paper  containing  public  news,  intelligence,  and 
occurrences,  printed  in  the  United  Kingdom  for  sale,  it 
does  not  exceed  in  dimensions  two  sheets  of  paper  twen- 
ty-one inches  in  length  and  seventeen  inches  in  breadth, 
and  that  it  is  published  for  sale  for  a  less  sum  than  six- 
pence; but  that  it  is  published  periodically  in  parts  or 
numbers  at  intervals  exceeding  twenty-six  days  between 
the  publication  of  any  two  such  papers,  parts,  or  numbers. 

As,  therefore,  "The  Household  Narrative"  would  not 
have  fallen  within  the  definition  given  in  the  1st  section  of 
the  60  Geo.  3  &  1  Geo.  4,  c.  9,  and  been  liable  as  a  newspaper 
to  a  duty,  so  is  it  in  my  judgment,  according  to  the  true 
construction  of  the  schedule  appended  to  the  6  &  7  Will.  4, 
c  76,  excluded  from  that  liability.  I  think,  therefore,  the 
judgment  of  the  Court  should  be  given  for  the  defendants. 
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1851.  Parke,  B. — I  think  that  in  this  case  the  Crown  is  en- 

Att.-g«n.     titled  to  our  judgment    The  question  turns  upon  the  true 
y.    ^'  meaning  of  the  first  and  third  of  three  clauses  in  the  scbe- 
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dule  of  the  6  &  7  Will.  4,  c.  76.     I  agree  to  the  rule  laid 
down  in  Denn  d.  Manifold  v.  D%amond(a),  that  a  tax  cannot 
be  imposed  on  the  subject  except  hy  words  clearly  shewing 
the  intention  of  the  legislature  to  do  so;  but  I  think  that 
the  terms  used  in  this  Act  of  Parliament  are  sufficiently 
plain,  and  shew  the  intention  of  the  l^slature  clearly 
enough,  and  especially  when  read  in  conjunction  with 
those  of  the  prior  Acts  on  the  same  subject    The  duty,  by 
the  6  &  7  Will  4,  c  76,  Sched.  (A.),  is  imposed  on  "  any 
paper  containing  public  news,  intelligence,  or  occurrences, 
printed  in  any  part  of  the  United  Kingdom,  to  be  dispersed 
and  made  public."    This  is  a  repetition  of  the  definition 
of  a  newspaper  contained  in  the  statute  first  imposing  a 
duty — 10  Ann.  c.  19,  s.  101,  in  the  subsequent  Acts  in- 
creasing the  duties,  and  in  the  Acts  44  Geo.  3,  c.  98,  and 
55  Geo.  3,  c.  185,  for  consolidating  the  stamp  duties.     If 
this  provision  had  stood  alone  in  the  6  &  7  Will.  4,  c.  76, 
Sched.  (A),  there  would  have  been  no  doubt  that  the  publi- 
cation in  question  was  a  newspaper.    The  statute  does  not 
enact  that,  if  it  contain  public  news,  intelligence,  or  occur- 
rences, alone  or  exclusively  of  other  matter,  it  shall  be  deem- 
ed a  newspaper;  if  it  had,  it  is  obvious  that  the  enactment 
would  have  been  avoided  by  adding  an  anecdote  from  an- 
cient history  or  some  other  matter;  on  the  other  hand,  it 
does  not  provide  that  if  it  contain  any  news,  it  shall  be 
deemed  a  newspaper;  otherwise  an  historical  or  literary 
work  might  be  so  considered  which  comprised  some  nar- 
rative of  a  very  recent  event;  "  The  Law  Magazine,"  for  in- 
stance, which  contains  a  summary  of  the  events  of  the  last 
quarter.    The  enactment  uses  the  term  "  containing  news" 
— an  indefinite  term,  which  cannot  mean  either  exclusively 
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news  OP  any  ne^s,  for  the  reasons  before  given,  and  by        1851. 
vhich,  therefore,  I  think  is  to  be  understood  a  paper  whose     An-.-OEWi 
main  or  general  object  is  to  give  to  the  public  inform-  ^' 

ation  as  to  recent  events.     Upon  referring  to  the  pa- 
per in  question^  a  printed  copy  of  which  is  annexed  to  the 
cise>  I  have  no  doubt  that  it  would  fall  within  this  de- 
finition of  a  newspaper.     But  it  is  contended  that  the 
subsequent  enactment  controls  and  limits  the  previous  de* 
finition,  and  that  nothing  is  a  newspaper  under  the  statute 
exo^t  that  which  answers  both  definitions.     The  subse- 
quent clause  is  as  follows: — "And  also"  (words  clearly 
cumulative,  not  restrictive,)  "any  paper  containing  any 
public  news,  intelligence,  or  occurrences,  or  cmy  remarks 
or  observations  thereon,  printed  in  any  part  of  the  United 
Kingdom  Jbr  sale,  and  published  periodically,  or  in  parts 
or  numbers,  at  intervals  not  exceeding  twenty-six  days  be- 
tween the  publication  of  any  two  such  papers,  parts,  or 
numbers,  where  any  of  the  said  papers,  parts,  or  numbers 
respectively  s&oS  n4>t  exceed  two  sheets  of  the  dimensions 
hereinafter  specified  (exclusive  of  any  cover  or  blank  leaf, 
or  any  other  leaf  upon  which  any  advertisement  or  other 
notice  shall  be  printed)}  or  shall  be  published  for  sale /or 
a  less  sum  than  sixpence,  exclusive  of  the  duty  by  this  Act 
imposed  thereon."    This  clause  is  taken  with  some  altera- 
tions firom  the  60  Geo.  3  &  1  Geo.  4,  c.  9,  which  is  avow- 
edly for  the  purpose  of  restraining  the  publication  ol  pa- 
pers upon  political  subjects,  published  in  great  numbers 
and  at  small  prices,  and  therefore  makes  them  liable  to 
the  stamp  duties,  which  they  were  not  before.     It  provides 
that  "  from  and  after  ten  days  after  the  passing  c^this  Act; 
all  pamphlets  and  papers  containing  any  public  news,  in- 
telligence, or  occurrences,  or  any  remarks  or  observations 
thereon,  or  upon  any  matter  in  Church  or  State,  printed 
in  any  part  of  the  United  Kingdom  for  sale,  and  pMished 
periodicaUy,  or  in  parts  or  numbers,  at  intervals  not  ex- 
ceeding twenty-six  days  between  the  publication  of  any 
two  such  pamphlets  or  papers,  parts  or  numbers,  where 
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1851.  any  of  the  said  pamphlets  or  papers,  parts  or  numbers  re* 
Att.-Gki,  speetively  shall  not  exceed  two  sheets,  or  shall  be  publish- 
2*-  od  for  sale  for  a  less  sum  than  sixpence,  exdusiTe  o£  the 

duty  by  this  Act  imposed  thereon,  shall  be  deemed  and 
taken  to  be  newspapers  within  the  true  intent  and  mean- 
ing" of  the  stat.  38  Geo.  3,  c  78,  and  other  statutes^  in- 
cluding the  65  Oea  3,  c.  185.    I  cannot  suppose  that  au 
enactment  clearly  meant  to  extend  the  limits  of  taxation, 
could  be  introduced  into  this  Act,  the  6  &  7  Will,  4,  for 
the  purpose  of  narrowing  them,  especially  after  another 
clause  which  extends  the  tax  to  papers  containing  only  or 
principally  adyertisements;  nor  does  the  language  vLsed 
bear  that  construction.    The  words  used  are,  *^  and  also 
any  paper,  ^c"    A  newspaper  is,  therefore,  not  merely  a 
paper  containing  public  news,  &a,  printed  to  be  dispersed 
and  ntadepMic,  that  is,  not  merely  a  paper  whose  main 
or  general  object  is  to  giye  intelligence  of  recent  eyents,  to 
be  dispersed  and  made  public;  but  any  paper  containing 
either  any  public  news,  intelligence,  or  occurrences,  or 
any  remarks  or  obseryations  thereon,  printed  for  sale, 
though  its  main  or  general  object  may  not  be  to  giye  in- 
telligence of  recent  eyents,  and  though  it  may  not  be  to  be 
dispersed  and  made  puldic  after  the  usual  manner  of  news^ 
papers,  or  within  the  meaning  of  those  terms^  provided  it 
be  published  periodically  or  in  numbers,  at  intervals  not 
exceeding  twenty-six  days,  where  any  of  the  parts  or  num- 
bers shall  be  two  sheets  or  less^  or  shall  be  published  for 
sale  for  less  than  sixpence.    The  object  clearly  was  to  ex- 
tend the  duty  to  some  other  publications  than  those  falliag 
within  the  first  clause.    These  enactments,  thus  read  toge- 
ther, are  clear  enough,  and  perfectly  consistent     Three 
descriptions  of  publications  are  newspapers:  first,  a  paper 
whose  main  object  is  to  give  news  or  intelligence  of  recent 
events,  and  which  is  printed  to  be  dispersed  and  made  pub- 
lic; secondly,  any  paper  printed  weekly  or  oftiener,  or  at 
intervals  not  exceeding  twenty-six  days,  containing  only  or 
principally  advertisements;  thirdly;  any  paper  which  con- 
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tains  any  news,  inteUigenoe,  or  occurrencee,  or  any  remarks        l^i* 
or  obserrationfl  thereon,  thongh  ito  chief  object  be  not  the     ATT.-o»f. 
giving  of  news  of  recent  events  to  the  public,  or  any  re-     bradbubt. 
marks  on  such  news,  if  it  is  printed  for  sale  and  published 
w  any  way,  and  provided  such  publication  is  at  intervals 
of  tweiKly*ax  days  or  less,  and  if  each  paper  is  two  sheets 
or  ksfl^  or  if  each  paper  is  published  for  sale  at  less  than 
sixpence,  and  though  such  publication  may  posnUy  not 
be  eonstraed  to  be  a  dispersion  and  making  public  in  the 
way  that  a  paper  is,  whose  main  object  is  to  give  public 
newsL    The  publication  in  question  is  not  within  the  last 
clsnse,  because  it  is  published  at  greater  intervals  than 
twenty-six  days;  but  it  is  within  the  firsf,  because  its  gene- 
ral object  is  to  give  the  public  intelligence  of  recent  occur- 
rences, and  is  therefore  liable  to  the  duty. 

But  it  is  said  that  the  term  **  news'"  is  indefinite,  and 
that  the  legislature  could  not  have  intended  to  leave  this 
tenn  undefined ;  and  that  the  most  reasonable  construction 
of  the  last  clause  is,  that  the  legislature  intended  to  define 
it  by  providing  that  nothing  should  be  deemed  news  that 
was  c(mtauied  in  a  paper  published  in  numbers  at  greater 
intervals  than  twenty-six  days.  I  cannot  think  that  the 
legislature,  if  they  had  any  intention  to  define  the  term 
^  news,"'  would  fiot  have  adopted  clear  language  to  effect 
that  purpoee,  and  would  not  have  fixed  the  time  after  which 
events  were  not  to  answer  the  description  of  news:  for  in- 
stance, all  events  that  have  occurred  more  than  twenty- 
six  da3rs  ago.  There  is  not  a  word  to  indicate  any  such 
intention  in  this  clause;  and  it  cannot  be  supposed  that 
they  meant  to  adopt  a  definition  which  would  make  the 
same  event  or  occuirence  a  matter  of  recent  occurrence  or 
news  if  nanated  in  a  daily  or  weekly  paper,  but  not  if  con- 
tained in  a  monthly  paper  published  the  same  day,  or  the 
day  after  the  occurrence.  They  certainly  have  not  fixed 
ony  period  after  which  events  should  cease  to  be  deemed 
news,  and  probably  they  thought  it  unnecessaiy  that  they 
should  do  so.    Host  likely  the  experiment  would  never  be 
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1861.        tried  of  publishing  a  paper  whose  general  object  should  be 
Att.-Obn.     ^  &^^  ^  narrative  of  facts  which  had  all  occurred  marc 
than  a  given  period,  say  a  month,  before. 


V. 
BftADBUET. 


PoLLOOK,  C.  R — This  is  an  information  for  penalties  and 
for  duty  under  the  6  &  7  WUL  4,  c.  76:  and  the  question 
is,  whether  the  publication  called  ^^  The  Household  Nar- 
rative of  Current  Events,'*  a  copy  of  which  is  appended  to 
the  case  before  us,  is  a  newspaper  within  the  meaning  of 
the  Act,  and  liable  to  be  stamped  as  sucL    If  it  be,  the 
defendants  are  liable  to  penalties  for  having  issued  it  with-* 
out  a  stamp,  and  the  Crown  is  entitled  to  our  judgment; 
if  it  be  not,  then  the  defendants  are  entitled  to  our  judg- 
ment   The  question  is  not  free  from  doubt,  and  I  say  so 
especially  after  hearing  the  judgment  of  my  Brother  Parke; 
but  neither  the  arguments  of  the  counsel  for  the  Crown, 
nor  the  judgment  of  my  learned  Brother,  have  satisfied 
me  that  this  publication  is  liable  to  be  stamped  as  a  news- 
paper; and  consequently  our  judgment  (in  my  opinion) 
ought  to  be  for  the  defendants. 

The  material  part  of  the  statute  is  that  portion  of  Sche- 
dule (A.)  (there  is,  however,  no  other  schedule)  which  con- 
tains a  definition  of  newspapera    It  says,  the  following  shall 
be  deemed  and  taken  to  be  newspapers  chargeable  with  the 
said  duties : — 1.  "Any  paper  containing  public  news,  intelli- 
gence, or  occurrences,  printed  in  any  part  of  the  United 
Kingdom,  to  be  dispersed  and  made  public;'" — ^this  expres- 
sion does  not  differ  much  firom  what  is  found  in  the  first 
statute  that  imposed  a  duty  on  newspapers,  viz.  the  10  Ann. 
c.  19,  s.  101 ;  and  which  continued  in  force  till  it  was  re- 
pealed by  the  present  statute.   The  language  of  that  statute 
is — "  And  for  and  upon  all  newspapers  or  papers  contain- 
ing public  news,  intelligence,  or  occurrences,  which  shall 
be  printed  in  Great  Britain,  to  be  dispersed  and  made  pub- 
lia''    Whatever  the  statute  of  Anne  meant,  the  statute  of 
William  means,  and  neither  more  nor  less.    I  say  not  mare, 
because  by  its  very  title  the  statute  of  Will.  4  is  an  Act  to 
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^redmee"  the  duties  on  newspapers;  and  its  preamble  recites        1861. 
that  it  is  expedient  to  ''reduce'"  them.   It  must  therefore  be     att.-Gbn. 
taken  that  no  new  duty  was  imposed:  and  if  therefore  this     „    ^- 
puUication  ''The  Household  Narratiye''  would  not  have 
been  liable  to  a  stamp  duty  before  the  6  &  7  Will  4,  it  is  not 
»  now.    Now  the  60  Geo.  3  &  1  Oteo.  4,  c.  9,  (passed  in  181 9), 
mtituled  "An  Act  to  subject  certain  Publications  to  the  Du- 
ties of  Stamps  upon  Newspapers/"  by  the  1st  section  enacts, 
that  ^all  pamphlets  and  papers,  containing  any  public  news, 
intdligence,  or  occurrences,  or  any  remarks  or  observations 
thereon,  or  upon  any  matter  in  Church  or  State,  printed 
in  any  part  of  the  United  Sangdom  for  sale,  and  published 
periodically  or  in  parts  or  numbers,  at  intervals  not  ex- 
(xeding  twenty-six  days  between  the  publication  of  any  two 
sodi  pamphlets  or  papers,  parts  or  numbers,''  (the  size  is 
then  alluded  to)  "not  exceeding  two  sheets,''  and  (the  price) 
'^fixr  a  less  sum  than  sixpence,  exclusive  of  duty,"  shall 
be  deemed  and  taken  to  be  newspapers  within  the  mean- 
ing of  the  38  Geo.  3,  c.  78,  and  other  statutes  imposing 
duti^  upon  and  regulating  the  publication  of  newspapers; 
^«nd  in  the  4th  section  it  notices  "pamphlets  and  papers 
oontaining  any  public  news,  intelligence,  or  occurrences, 
or  any  such  remarks  or  observations  as  aforesaid,  printed 
for  sale,  and  published  periodically  or  in  parts  or  numbers, 
at  intervals  exceeding  twenty-six  dajrs"  between  two  num- 
bers— ^not  exceeding  two  sheets,  at  a  less  price  than  six- 
pence— ^and  it  does  not  make  them  liable  to  stamp  duty, 
but  enacts  that  they  shall  be  published  on  the  first  day  of 
every  calendar  month,  or  within  two  days  before  or  after. 
It  appears  to  me  that  this  is  a  legislative  recognition  that 
a  paper  published  at  greater  intervals  than  twenty-six 
days  has  not  the  character  of  a  newspaper,  though  it  may 
be  a  chronicle  of  events,  bringing  up  its  narrative  to  a  very 
recent  period;  and  I  think,  as  "  The  Household  Narrative" 
is  published  at  intervals  exceeding  twenty-six  days,  it 
would  be  difficult,  with  that  statute  before  us,  to  say  it  was 


V. 
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122  SZOHBQiniB  BBK>EX& 

1851.        liable  to  duty  under  that  Act   If  it  was  not,  then,  fcnr  the 
ATT.iwf.     ^c^sons  already  given,  it  is  not  now. 

A  reference  to  some  other  publications  may  illuBtrate 
this.    If  Hr.  Macaulaj  were  to-morrow  to  publish  a  con* 
tinuation  of  his  history  up  to  last  Saturday,  its  nem  ivxmld 
be  as  recent  as  that  of  any  of  the  Sunday  papers;  but  in 
the  opinion  of  every  one  it  would  not  require  a  atamp. 
So  the  Annual  Registers,  if  published  in  the  first  week  of 
the  new  year,  are  not  in  the  nature  of  newspapers,  and  do 
not  require  a  stamp.    Some  of  the  monthly  magazines  hare 
been  purely  literary — at  least  many  of  their  numbers  are 
so — ^but  sereial  of  them  contain  regular  monthly  statements 
of  births,  marriages,  and  deaths,  bankruptcies,  commercial 
intelligence,  and  the  proceedings  of  both  houses  of  parlia- 
ment while  they  sit,  yet  th^  are  notoriously  unstamped, 
and  no  claim  (that  I  am  aware  of)  has  ever  been  made  upon 
them  for  the  payment  of  duty,  or  of  penalties  for  its  non- 
payment   I  do  not  see  in  any  of  the  statutes  any  distinc- 
tion between  a  publication  chiefly  or  wholly  consisting  of 
intelligence,  and  one  containing  such  intelligence  mixed 
with  other  matter ;  nor  do  I  find  anything  about  the  main 
object  of  a  publication;  and  I  cannot^  from  the  distinction 
between  the  two  expressions,  ^^  containing  news''  and  **  con- 
taining any  news,''  come  to  the  conclusion  at  which  my 
Brother  Parke  has  arrived. 

Looking,  therefore,  at  the  whole  course  of  the  statutes  on 
this  subject,  I  think  it  has  been  considered  by  the  legisla- 
ture, that  a  certain  injirequency  of  publication  gives  to  a 
periodical  the  character  of  a  chronicle  or  history,  and  not 
that  of  a  newspaper;  and  however  it  may  afford  useful  in- 
formation, as  it  is  not  likely  successfully  to  compete  with 
the  daily  or  weekly  papers,  it  has  not  been  rendered  liable 
to  the  stamp  duty.  An  interval  of  more  than  twenty-six 
days  is  what  I  think  the  law  has  fixed  as  the  criterion — 
if  the  interval  be  twenty-six  days  or  less,  it  is  a  newspaper; 
if  it  be  more,  it  is  a  chronicle— and  the  whole  question 
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tofiis  on  ike  distinction  between  news  and  history,  which        1S51. 

I  think  has  been  settled  bj  the  legislatura  Arr.ijBit. 

For  these  reasons  I  therefore  a^n^ee  with  my  Brothers  ^    ^' 
PlaU  and  Martin,  that  our  judgment  must  be  for  the  de^ 

fendants. 

Judgment  for  the  defondants. 


BoBiKsoK,  Appellant,  Lawrence,  Bespondeni  Dec,  i. 

JLHIS  was  an  appeal  bj  the  defondaot  from  the  Countj  The  Judge  of 
Court  of  Hertfordshire.— The  case  stated  that  the  plaintiff  l^^"!^^^ 
levied  a  plaint,  and  issued  a  summons  for  601  for  money  nonsuit  the 
bad  and  receired,  abandoning  the  excess  of  his  claim  aboye  caaei  in  which 
that  amount.  The  defendant  gave  notice  of  a  set  off  equi-  »uJerio/court 
v&lent  to  the  plaintiff's  claim.    The  Judge  having  heard  «»"  do  bo. 

-^  o  «  In  an  appeal 

the  evidence  on  both  sides,  after  some  deliberation,  inti-  ^m  the  county 
mated  that  in  his  opinion  the  defendant  had  established  ni rule, ike^^ 
his  plea  of  set  off,  but  gave  the  plaintiff  the  option  of  being  u^So^  to^ 
nonsuited.    To  this  the  defendant  objected;  but,  with  the  ^'^^'^ 
leave  of  the  Judge,  a  nonsuit  was  entered. 
In  last  Trinity  Vacation  (July  10) 

Lush  aigued  for  the  appellant — Under  the  circum- 
stances (^  the  case,  the  Judge  had  no  power  to  nonsuit 
the  plaintiff.  Formerly,  hj  the  rule  of  the  common  law, 
a  plaintiff  might  have  withdrawn  from  the  cause  at  any 
stage  of  the  proceedings;  and  before  the  2  Hen.  4,  c.  7,  he 
might  have  done  so  even  after  yerdict  But  the  practice 
and  proceedings  of  the  county  courts  being  regulated  by 
statute,  the  power  of  the  judge  to  direct  a  nonsuit  is  con- 
fined to  those  cases  for  which  the  statute  expressly  pro- 
vides. If  the  judge  had  power,  independently  of  the 
statutes,  to  direct  a  nonsuit  in  those  cases  in  which  a 
Judge  of  a  superior  Court  has  such  power,  the  enactments 
would  be  uimecessary.    The  inference  therefore  is,  that  a 
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Robinson, 

Appellant; 

Lawrsnci, 
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nonsuit  can  only  be  entered  in  those  cases  expressly  allo'wecl 
hj  the  County  Court  Acts,     The  intention  of  the  legisla- 
ture in  passing  these  enactments  was,  to  give  a  summary 
and  final  remedy  to  the  suitor.    The  present  case  does  not 
fall  within  either  the  79th  or  the  89th  sects,  of  the  9  &  20 
Vict  c.  96  (a),  which  give  the  judge  a  power  of  nonsuiting. 
The  10th  sect  of  the  13  &  14  Vict  c.  61,  which  empowers 
the  judge  to  award  the  defendant  costs  in  case  the  plain- 
tiff does  not  appear,  affords  an  argument  that  the  plaintiff 
cannot  withdraw  from  the  cause.    In  Webster  v.  Mason  (b), 
Coleridge,  J.,  expressed  a  doubt  whether  the  judge  of  a 
Court  of  Requests  had  power  to  direct  a  nonsuit 

[No  counsel  appeared  for  the  respondent] 

Cur  adv.  vult. 

Parke,  B.,  now  said — This  case  was  argued  before  my 
Brother  Martin  and  myself  at  the  Sittings  after  last  Trinity 
Term.  The  question  was,  whether  or  not  the  plaintiff  in 
an  action  for  money  had  and  received,  in  which  there  was 
a  plea  of  set-off,  after  the  judge  had  taken  time  to  consider, 
and  before  the  judge  had  delivered  his  verdict,  could  be 
nonsuited:  and  whether  the  judge  had  power  to  direct  a 


(a)  Section  79  enacts :  ''That  i^ 
upon  the  day  of  the  return  of 
any  summons,  or  at  any  con- 
tinuation or  adjournment  of  the 
said  Court)  or  of  the  cause  for 
which  the  said  summons  shall 
have  been  issued,  the  plaintiff 
shall  not  appear,  the  cause  shall 
be  struck  out;  and  if  he  shall 
appear,  but  shall  not  make  proof 
of  his  demand  to  the  satisfac- 
tion of  the  Court,  it  shall  be  law- 
ful for  the  Judge  to  nonsuit  the 
plaintiff  or  to  give  judgment  for 
the  defendant;  and  in  either  case, 
where  the  defendant  shall  ap- 
pear and  shall  not  admit  the 
demand,  to  award  to  the  defend- 


ant, by  way  of  costs  and  satis- 
faction for  his  trouble  and  at- 
tendance, such  sum  as  the  Judge 
in  his  discretion  may  think  fit^" 
&c. 

Sect  89  enacts:  <'That  every 
order  and  judgment  of  any  Court 
holden  under  this  Act^  except  as 
herein  provided,  shall  be  final 
and  conclusive  between  the  par- 
ties; but  the  Judge  shall  have 
power  to  nonsuit  the  plaintiff  in 
every  case  in  which  satisfSactory 
proof  shall  not  be  given  to  him, 
entitling  either  the  plaintiff  or 
defendant  to  the  judgment  of  tlie 
Court,"  &c. 

(b)  1  Dowl.  P.  C.  705. 
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MDSuity  according  to  the  Acts  of  Parliament  which  regulate 
tke  county  courta  At  common  law,  whenever  the  plain- 
tiff ought  to  appear  in  Court,  he  was  at  liberty  to  with- 
draw: Co.  Litt  138.  b.,  139.  a.  In  the  present  case,  when 
the  judge  was  about  to  deliver  his  opinion,  and  indeed  by 
the  permission  of  the  judge,  the  plaintiff  withdrew.  We 
have  looked  through  the  County  Court  Acts,  but  do  not 
find  any  clause  contained  in  them  that  prohibits  the  plain- 
tiff from  exercising  this  common  law  right  We  therefore 
think  that  in  this  case  the  plaintiff  was  at  liberty  to  be 
Donsoited,  and  that  the  judge  was  right  in  permitting  him 
to  be  nonsuited. 

We  have  also  taken  the  point  with  respect  to  the  costs 
cf  the  appeal  into  our  consideration,  and  have  consulted 
some  of  the  members  of  this  Court  and  other  Judges,  and 
the  opinion  of  all  of  them  is^  that  in  these  cases  the  costs 
of  the  appeal  ought  to  follow  the  result;  if  the  appellant 
succeeds,  he  ought  to  have  the  costs;  if  the  respondent 
succeeds,  he  ought  to  have  the  costs.  If  the  appellant  is 
not  to  have  the  costs  when  the  judge  is  wrong,  the  effect 
would  be  a  denial  of  justice:  in  a  county  court,  the  costs 
are  often  much  more  important  in  amount  than  the  debt 
itself.  In  this  case,  we  are  of  opinion  that  the  respond- 
ent is  entitled  to  costs. 

Appeal  dismissed,  with  costs  (a). 

(a)  HuMT  V.  Wrat. 

X  HIS  was  an  appeal  from  a  ooimty  ootirt,  wMoh  was  argued  in 
last  Trinity  Vacation  (July  10).  This  Court  expressed  an  opinion 
in  faTonr  of  the  appellant,  bat  took  time  to  consult  the  Judges  of  the 
other  Coorta^  in  order  that  a  general  rule  might  be  adopted  as  to  the 
costs  of  appeal. 

Pare^  B.,  in  the  present  Vacation  (Dec.  1),  said — ^We  have  con- 
sulted the  Judges  of  the  other  Courts,  and  they  are  all  of  opinion  that 
the  costs  of  the  appeal  ought  to  follow  the  event.  It  was  so  decided 
by  this  Court  in  the  case  of  Rohiruon  v.  Lawrence;  and  indeed,  if  the 
appellant  did  not  have  his  costs  when  the  judge  was  wrong,  there 
would  be  a  manifest  fiiiliure  of  justice. 

Appeal  affirmed,  with  costs. 


18M. 

Robinson, 

'AppeDsnt; 

Lawrbncx, 

RctpondeDt. 
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i>M.2.       Thb  Lakoashibb  Ain>  YoBKSHiBB  Railwat  Compant  V. 

Thb  East  Lanoashibe  Railwat  Compant. 

By  an  agree-  JLf  EBT  fot  tolls  and  duties,  payable  from  the  defendants 

tween  <*Tiie  to  the  plaintim  in  respect  of  the  passage  and  conyeyance 

BoHon^md  ^^  divers  Steam  engines,  trucks,  carriages,  and  wagons  of 

B«uy  RaUway  the  defendants,  and  of  divers  persons,  goods,  chattels,  and 

«"  The  Biuy  merchandise,  along  a  certain  railway  of  the  plaintifis.    The 

RaHLwBj  Com-  defendants  paid  a  certain  sum  into  court  in  satisfaction 

aarei  •*'•*  fairL  ^^  *  portion  of  the  phuntifFs'  demand ;  and  pleaded,  as  to 

that  they  would  the  residue,  never  indebted,  and  payment   The  cause  came 

iniitiially  con-  , 

cnr,  at  the  ex-  ou  for  trial  before  Wightman  J.,  at  the  Liverpool  Summer 
£kuy  md  Bos-  -^siccs,  1849,  wheu  a  Special  verdict  was  taken,  which 
aendaie  Com-     found  the  foUowing  facts  :— 

pany,  in  obtam-  *^ 

ing  an  Act  of  Parliament  for  a  line  of  nulway  from  the  Manchester  and  Bolton  Railway  to  Bury 
and  Rawtenttall:  aecondly,  that  the  Buy  and  Rossendale  Raiiway  Company  ahoidd  have  the  uae 
of  the  Manchester  and  Bolton  Company's  station  at  Salfbrd,  but  not  to  impede  the  Manchester  and 
Bolton  Company's  traffic,  paying  sach  charge  for  such  reqnisito  additional  accommodation  to  the 
same,  arising  from  the  traffic  of  the  Bnry  and  Rossendale  Company,  as  any  three  indifferent  persons, 
to  whom  it  should  be  referred  in  the  amial  way,  should  detormine:  thirdly,  that  the  traffic  of  the 
Manchester,  Buiy,  and  Rossendale  Company,  whether  of  passengers,  merchandise,  or  coal,  (that  is, 
traffic  using  both  lines  or  any  portions  thereof^)  between  Salford  and  Rawtenstall,  or  any  pmnts  in- 
termediate to  these,  should  be  carried  on,  as  respects  engine-power  and  carriages,  derks  and  portent 
and  all  other  expenses  (except  the  maintenance  of  the  Manchester  and  Bolton  Railway),  at  the 
coste  and  charge  of  the  Bnry  and  Rossendale  Railway  Company,  who  should  pay  to  the  Manches- 
ter and  Bolton  Railway  Company,  for  the  use  of  their  railway,  and  in  respect  to  the  traffic  therein 
specified,  a  pro  ratA  proportion  (according  to  the  distance  passed  oyer  the  two  lines  respectivdy)  of 
all  and  singular  the  gross  rates,  tolls,  and  proceeds  arising  from  the  said  traffic:  with  this  proriso, 
that  nothing  therein  contained  nor  elsewhere  provided,  should  authorise  the  Manchester  and  Bolton 
Railway  Company  to  receive,  for  the  use  of  their  railway  between  the  point  of  junction  of  it  with  the 
Bury  and  Rossendale  Railway  and  Salford,  for  a  greater  distance  than  half  the  length  between  such 
point  of  junction  and  the  terminus  of  the  Manchester  and  Bolton  Railway  at  Salford;  nevertheless, 
the  Manchester  and  Bolton  Railway  Company  should  be  entitled  to  charge,  for  the  use  of  such  portion 
of  their  railway,  for  a  length  of  two  miles  at  the  least**    After  the  imJdng  of  this  agreement,  the 
Manchester,  Bolton,  and  Bury  Railway  Company  was  incorporated  with  the  Manchester  and  Leeds 
Railway  Company,  and  ultimately  became  **  The  liincashire  and  Yorkshire  Railway  ConqMuiy;** 
and  die  Bury  and  Rossendale  Railway  Company  became  **  The  Manchester,  Bury,  and  Rossendale 
Railway  Company,**  and,  having  been  extended  to  certain  other  places,  became  '  The  East  Lan- 
cashire Railway  Company;**  and,  by  subsequent  Acts  of  Pariiunen^  certain  other  lailways  were  in- 
corporated with  it,  so  as  to  form  an  extensive  line  of  railway.    A  special  verdict  having  found  that 
the  length  of  the  Manchester,  Bolton,  and  Bury  Railway,  from  the  station  at  Salford  to  ite  point 
of  junction  with  the  Manchester,  Bury,  and  Rossendale  Railway  at  Clifton,  was  four  miles  and  no 
more: — Hddy  first,  that,  on  the  frne  construction  of  the  above  agreement,  the  Lancashire  and  York- 
shire Railway  Company  were  not  entitled  to  charge  the  East  Lancashire  Railway  Company  that 
proportion  for  the  whole  amount  received  as  tolls,  which  the  whole  distance  of  two  miles  to  be 
charged  on  this  part  bears  to  the  whole  distance  travelled  on  the  line  of  the  East  Lancashire  Com- 
pany alone,  but  that  the  rate  per  mile  for  the  charge  was  first  to  be  settled  by  the  relative  distances 
actually  travelled  on  each;  and  when  so  settied,  a  distance  of  two  miles  was  to  be  paid  for  at  that 
rate.— ^Secondl^,  that  the  agreement  was  not  affected  by  the  subsequent  Aete  of  Parliament,  and 
consequenUy  did  not  extend  beyond  the  traffic  along  the  Bury  and  Rossendale  Railway  alone. 
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By  tlie  6  &  7  Will.  4,  c.  cxl,  for  making  a  railway  from        1851. 
Kanckester  to  Leeds,  certain  persons  were  incorporated    jlIn^I^i 
hj  the  name  of  "  The  Manchester  and  Leeds  Railway    ^^  Yom- 
Company ;"  which  Act  was  altered  and  amended  by  di-   KajlwatCo. 
vers  subsequent  Acts;  and  by  the  10  k  11  Vict  a  cbdii,    ea«t  Lanca- 
Uie  name  of  the  Company  was  changed  to  that  of  "  The    ^^^J^"  q^ 
Iftncashire  and  Yorkshire  Railway  Company/'  the  plain- 
tifi  in  this  action.     By  the  7  &  8  Vict  c.  hLf  for  making 
a  railway  from  the  Manchester  and  Bolton  Railway,  in 
the  parish  of  Eccles,  to  the  parish  of  Whalley,  ail  in  the 
ooonty  palatine  of  Lancaster,  certain  persons  were  in- 
corporated by  the  name  of  "  The  Manchester,  Bury,  and 
Bo^endale  Railway  Company ;""  which  name  was  by  the 
9  &  10  Vict  c.  ci.,  changed  to  ''  The  East  Lancashire 
Railway  Company,^'  the  now  defendanta    By  the  1  &  2 
WilL  4,  G.  Ix^  intituled  ''An  Act  to  enable  the  Company 
cf  Proprietors  of  the  Canal  Navigation  from  Manchester 
to  Bolton  and  to  Buiy  to  make  a  Railway  from  Manches- 
U^  to  Bolton  and  to  Bury,  in  the  County  Palatine  of  Lan» 
caster,  upon  or  near  the  Line  of  that  Canal  Navigation, 
and  to  make  a  collateral  Branch  to  communicate  there^ 
with,  afterwards  known  and  cited  in  Acts  of  Parliament 
by  the  short  title  of  '  The  Manchester,  Bolton,  and  Bury 
Canal  and  Railway  Act,  18S1,' "  certain  persons  were  in- 
corporated by  the  name  of  ''  The  Company  of  Proprietors 
of  the  Manchester,  Bolton,  and  Bury  Canal  Navigation  and 
Railway/'  and  were  thereby  authorised  (inter  alia)  to  make 
a  railway  or  railways,  with  proper  works  and  conveniences 
connected  therewith,  for  the  passage  of  wagons  and  other 
carriages  properly  constructed,  commencing  from  the  river 
Irwell,  in  the  township  of  Salford,  in  the  county  aforesaid, 
and  extending  and  passing  through  Clifton  and  other  places 
in  the  said  county,  and  terminating  in  the  town  of  Bolton 
in  that  county;  and  were  thereby  authorised  to  receive  . 
certain  rates,  tolls,  and  duties  for  and  in  respect  of  passen- 
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1851.  gers  and  goods  passing  over  the  last-mentioned  rail^w^ay  or 
Lancashxiib  ^^y  P*^  thereof,  and,  in  case  of  refusal  or  neglect  of  pay- 
▲ND  York-    ment  thereof,  to  sue  for  and  recover  the  same  by  an  action 

8HIRB  ,  ,  "^  , 

Rail  WAT  Co.   of  debt  in  any  of  her  Majesty's  Courts  of  record.    This  sta- 
Ea«t  Lanca-    tute  was  amended  by  the  statute  2  Will.  4,  intituled    '^An 
Ra^ay  Co    ^^  ^  enable  the  Company  of  Proprietors  of  the  Manches- 
ter, Bolton,  and  Buiy  Canal  Navigation  and  Railway  to 
alter  some  Parts  of  the  said  Canal  Navigation,  to  alter  and 
amend  the  Line  of  the  said  Railway,  to  make  further  col- 
lateral Branches  thereto,  and  for  amending  the  Powers  and 
Provisions  of  the  Act  relating  to  the  said  Canal  and  Rail- 
way," and  also  by  two  other  Acts,  passed  in  the  6  WilL  4 
and  1  Vict,  respectively.    The  railway  thus  authorised  to 
be  constructed  from  the  river  Irwell  through  Clifton  U> 
Bolton,  with  divers  works  connected  therewith,  was  accord- 
ingly constructed  by  the  Company  so  incorporated  by  the 
name  of  *'  The  Company  of  Proprietors  of  the  Manchester, 
Bolton,  and  Bury  Canal  Navigation  and  Railway;"  and 
which  last-mentioned  railway  was  commonly  called  and 
known  and  mentioned  in  divers  Acts  of  Parliament  by  the 
name  of  ''The  Manchester  and  Bolton  Railway;"   and 
amongst  other  works  so  authorised  was  constructed  a  sta- 
tion at  the  commencement  of  that  railway  near  the  river 
Irwell,  in  the  township  of  Salford,  near  Manchester,  and 
also  certain  warehouses,  buildings,  and  conveniences  con- 
nected therewith  at  Salford.    Afterwards,  on  the  14th 
November,  1843,  the  following  memorandum  of  agreement 
was  made  between  J.  Barnes  on  behalf  of  the  Company  of 
proprietors  of  the  Manchester,  Bolton,  and  Bury  Canal 
Navigation  and  Railway,  and  signed  by  him  on  behalf  of 
that  Company;  and  J.  Grundy  on  behalf  of  certain  per- 
sons then  intending  to  form  a  Company,  proposed  to  be 
called  "  The  Bury  and  Rossendale  Railway  Company," 
but  who  were  afterwards  incorporated  by  the  name  of 
''  The  Manchester,  Bury,  and  Rossendale  Railway  Com- 
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panj/'  and  sabsequentlj  by  the  name  of  ''The  East  Lan- 
cadiire  Railway  Company/'  and  which  memorandum  or 
agreement  was  duly  signed  by  him  on  their  behal£ 

''Memomidiim  of  Agreement — ^It  is  hereby  mutually 
agreed  between  the  parties  undersigned,  for  themselves, 
and  on  behalf  of  the  Company  of  proprietors  of  the  Man* 
Chester,  Bolton,  and  Bury  Canal  Navigation  and  Railway, 
and  the  Bury  and  Rossendale  Railway  Company: 

''  First,  that  they  will  mutually  concur,  co-operate,  and 
aid,  at  the  expense  of  the  Bury  and  Rossendale  Company, 
in  obtaining  an  Act  of  Parliament  in  the  ensuing  session 
for  a  line  of  railway  from  the  Manchester  and  Bolton  Rail- 
way to  Bury  and  RawtenstalL 

^  Secondly,  that  the  Buiy  and  Rossendale  Railway  Com- 
pany shall  have  the  use  of  the  Manchester  and  Bolton 
Company's  station  at  Salford,  but  not  to  impede  the  Man- 
cheater  and  Bolton  Company's  traffic,  paying  such  charge 
for  such  requisite  additional  accommodation  to  the  same, 
arising  from  the  traffic  of  the  Bury  and  Rossendale  Com- 
pany, as  any  three  indifferent  persons,  to  whom  it  shall  be 
lefored  in  the  usual  way,  shall  determina 

^'  Thirdly,  that  the  traffic  of  the  Manchester,  Bury,  and 
Rosendale  Company,  whether  of  passengers,  merchan- 
dise, or  coal,  (that  is,  traffic  using  both  lines  or  any  por- 
ti<ms  thereof),  between  Salford  and  Rawtenstall,  or  any 
points  intermediate  to  these,  shall  be  carried  on,  as  it  re- 
q^ects  engine  power  and  carriages,  clerks,  porters,  and  all 
other  expenses,  (except  the  maintenance  of  the  Manches- 
ter and  Bolton  Railway),  at  the  costs  and  charge  of  the 
Bury  and  Rossendale  Railway  Company,  who  shall  pay  to 
the  Mandiester  and  Bolton  Railway  Company  for  the  use 
of  their  railway,  and  in  respect  to  the  traffic  herein  speci- 
fied, a  pro  rata  proportion  (according  to  the  distance  passed 
over  the  two  lines  respectively)  of  all  and  singular  the  gross 
rates,  tolls,  and  proceeds  arising  from  the  said  traffic,  with 
no  other  deduction  from  the  same  than  that  hereinafter 
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1861.  mentioned;  and  with  this  proviso,  that  nothing  herein  con- 
Lancashirb  tained  nor  elsewhere  provided  shall  authorise  the  Man- 
AND  York-    chester  and  Bolton  Railway  Company  to  receive  for  the 

8HXBI  ,  ... 

Railway  Ca  use  of  their  railway  between  the  point  of  junction  of  it 
£a«t  Lanca-  ^th  the  Bury  and  Rossendale  Railway  and  Salford,  for  a 
greater  distance  than  half  the  length  between  such  point 
of  junction  and  the  terminus  of  the  Manchester  and  Bolton 
Railway  in  Salford ;  nevertheless  the  Manchester  and  Bol- 
ton Railway  Company  shall  be  entitled  to  charge  for  the 
use  of  such  portion  of  their  railway  for  a  length  of  two 
miles,  at  the  least 

^^  Fourthly,  that  previous  to  such  apportionment  of  the 
gross  rates,  tolls,  and  proceeds  referred  to  in  clause  3,  the 
Bury  and  Rossendale  Railway  Company  shall  be  entitled 
to  deduct  so  much  of  the  passenger  duty  as  shall  be  paid 
by  them;  and  afterwards  further  to  deduct  from  the  pro- 
ceeds of  all  such  of  the  said  traffic  as  shall  have  been  con- 
veyed in  their  carriages^  wagons,  and  trucks,  and  by  power 
provided  at  their  expense,  the  further  sum  of  1 2^  per  cent, 
and  no  more,  from  the  proceeds  arising  firom  passenger 
traffic,  including  gentlemen's  carriages,  horses,  and  parcel^ 
and  30  per  cent,  and  no  more,  firom  the  proceeds  arising 
firom  merchandise  or  coal  traffic,  including  stone. 

**  Fifthly,  that  the  Manchester  and  Bolton  Railway  Com- 
pany will,  if  required,  subscribe  75,0002.,  by  taking  shares 
to  this  amount,  towards  the  expense  of  constructing  the 
Bury  and  Rossendale  Railway. 

'^  Sixthly,  that  the  Manchester  and  Bolton  Railway  Com- 
pany shall  be  represented  in  the  Bury  and  Rossendale 
Railway  Company,  as  to  the  number  of  directors  and  votes 
at  meetings  of  proprietors,  in  pro  rat&  proportion  with  the 
amount  of  their  subscription  to  the  capital  of  the  Com- 
pany." 

The  special  verdict  then  found  that  the  parties  making 
and  signing  this  agreement  had  power  from  their  respec- 
tive Companies  to  do  so  on  their  behalf;  and  that  the 
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agreement  was  afterwards  ratified  by  a  certain  deed  or  1^1* 
agreement  bearing  date  the  22nd  January,  1844,  and  seal-  lancashirb 
ed  with  the  common  seal  of  the  Company  of  proprietors  of  ^^Ibm^' 
the  Manchester,  Bolton,  and  Bury  Canal  Navigation  and  Railway  Co. 
Railway,  and  signed  and  sealed  by  J.  Grundy  on  behalf  of  Eaitt  Lanca- 
the  directors  of  the  Manchester,  Bury,  and  Rossendale  iuuway  Co. 
Railway  Conipany  afterwards  incorporated  as  aforesaid 

By  the  said  Act  of  the  7  &  8  Vict  c.  Ix.,  the  Man- 
chester, Bury,  and  Rossendale  Company  were  authorised 
to  make  a  railway,  commencing  by  a  junction  with  the 
Manchester  and  Bolton  Railway  in  the  township  of  Clif- 
ton, in  the  parish  of  Eccles,  and  passing  through  Clifton, 
Rossendale,  and  other  places  therein  mentioned,  all  in  the 
county  palatine  of  Lancaster,  and  terminating  in  the  town- 
ship of  Lower  Booths,  in  the  parish  of  Whalley,  in  the  said 
county;  and  as  soon  as  the  junction  between  the  railway 
thereby  authorised  to  be  made  and  the  Manchester  and 
Bolton  Railway  at  Clifton  should  be  effected,  and  the  rail- 
way opened  to  passenger  traffic  to  Bury,  the  Company 
should  at  all  times  be  entitled  to  use  so  much  of  the  Man- 
diester  and  Bolton  Railway  as  lies  between  the  point  of 
junction  and  the  present  terminus  of  the  same  railway  in 
Salford,  with  their  own  engines,  coaches,  wagons,  and  other 
carriages  for  the  conveyance  by  them  of  all  such  passen- 
gers, cattle,  goods,  wares,  merchandise,  articles,  matters, 
and  things  of  every  description,  and  of  such  only  as  should 
Iiave  first  bon&  fide  passed  the  railway  thereby  authorised 
to  be  made  £rom,  or  should  afterwards  bona  fide  pass  along 
the  last-mentioned  railway  to,  any  of  the  usual  and  accus- 
tomed stations  or  stopping-places  therein;  subject  only  to 
the  payment  by  way  of  toll  to  the  said  Company  of  pro- 
prietors of  such  charges,  &c.,  as  might  have  been  or  here- 
after might  be  determined  by  mutual  agreement  between 
the  two  Companies ;  and  also,  for  the  purposes  of  such  traffic 
only,  to  use  the  station  at  Salford  and  the  conveniences 
connected  therewith,  but  not  so  as  to  impede  the  traffic  of 

K  2 
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1851.  the  said  Company  of  proprietors;  and  all  the  powers  and 

Lancashire  remedies  for  the  recovery  of  tolls,  rates,  and  duties  under 

^^sHiRB*^  the^xisting  Acts  of  the  said  Company  of  proprietors,  should 

Railway  Co.  fee  applicable  to  the  recovery  from  the  Company  there- 

Eaht  Lanca-  by  incorporated  of  payments  due  in  respect  of  the  above 

SIIIRB  .        rr» 

Railway  Ca    tiramc. 

The  verdict  then  set  out  some  other  parts  of  that  sta- 
tute; and  found  as  a  fact  that  the  length  of  the  Manchester 
and  Bolton  Railway  from  the  commencement  thereof  from 
the  river  Irwell  near  Manchester,  that  is,  at  the  station  at 
8alford,  to  the  point  where  the  said  junction  is  made  there- 
with by  the  Manchester,  Bury,  and  Rossendale  Railway  at 
Clifton,  is  four  miles  and  no  more;  and  that  the  entire 
length  of  that  which  was  the  Manchester,  Bury,  and  Ros- 
sendale Railway  is  fourteen  miles  and  no  more;  and  that 
the  length  of  so  much  thereof  as  extends  from  the  junction 
at  Clifton  to  Bury  is  six  miles  and  no  more. 

By  the  8  &  9  Vict  c.  xxxv.,  certain  persons  were  incorpo- 
rated by  the  name  of  "  The  Blackburn,  Burnley,  Accring- 
ton,  and  Colne  Extension  Railway  Company;'"  and  were 
thereby  authorised  to  make  and  construct  a  railway  and 
works  connected  therewith,  commencing  by  a  junction  with 
the  Manchester,  Bury,  and  Rossendale  Railway,  in  the 
township  of  Tottington  Higher  End,  in  the  parish  of  Bury, 
and  passing  through  divers  places  therein  mentioned  to 
Accrington  in  the  said  county,  and  thence  by  means  of 
two  diverging  lines  of  railway,  the  one  passing  through 
divers  places  therein  mentioned  and  terminating  at  or  near 
Blackburn,  either  by  a  distinct  terminus  or  by  a  junction 
with  the  then  intended  Blackburn  and  Preston  Railway, 
and  the  other  of  such  diverging  lines  passing  through  Bum- 
ley  and  other  places  therein  named,  and  terminating  at  or 
near  Colne  in  the  said  county;  and  the  last-mentioned 
Company  were  empowered  to  demise  or  lease  the  railway 
and  works  thereby  authorised  to  the  Manchester,  Bury, 
and  Rossendale  Railway  Company,  for  any  term  which 
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might  be  mutually  agreed  upon ;  and  the  Manchester,  Buiy,        1851. 
ftnd  Rossendale  Railway  Company  were  also  empowered,    lancarhirb 
if  they  should  think  fit,  to  purchase  the  undertaking  there-     ^^^  York- 
by  authorised;  and  the  Company  thereby  incorporated   Railway  Ca 
were  authorised  to  sell  the  undertaking,  either  before  or   e^ot  Lanca- 
after  completion,  upon  such  terms  as  should  be  mutually   jtuL^AvCa 
agreed  upon,  and  to  convey  the  same  to  the  Manchester, 
Buiy,  and  Rossendale  Railway  Company;  and  that  upon 
such  conveyance  being  made,  the  undertaking  should  be- 
come and  form  part  of  the  undertaking  of  the  Manchester, 
Bury,  and  Rossendale  Railway;  and  the  said  undertakings, 
when  so  united,  should  be  called  '^The  East  Lancashire 
Railway;"  and  all  the  rights,  privileges,  and  authorities 
of  the  Company  incorporated  thereby  should  thereupon 
vest  in  the  Manchester,  Bury,  and  Rossendale  Railway 
Company.    The  Manchester,  Bury,  and  Rossendale  Rail- 
way Company  having  become,  and  being  now  called,  the 
East  Lancashire  Railway  Company  by  virtue  of  the  8  &  9 
Vict.  c.  cL,  by  indenture  of  the  4th  of  August,  1845,  be- 
tween the  Blackburn,   Burnley,  Accrington,   and  Colne 
Extension  Railway  Company  and  the  East  Lancashire 
Railway  Company,  and  sealed  with  their  common  seals, 
the  undertaking  and  works  of  the  Blackburn,  Burnley, 
Accrington,  and  Colne  Extension  Railway  Company,  were 
duly  conveyed  to  and  became  vested  in  the  East  Lanca- 
shire Railway  Company,  according  to  the  provisions  of 
the  statute. 

By  agreement  under  seal  of  the  19th  of  March,  1846,  be- 
tween the  Manchester,  Bolton,  and  Bury  Canal  Navigation 
and  Railway  Company  of  the  first  part,  the  Manchester 
and  Leeds  Railway  Company  of  the  second  part,  and  the 
East  Lancashire  Railway  Company  of  the  third  part,  it  was 
provided  (inter  alia)  that  the  agreement  of  the  22nd  of 
January,  1844,  and  the  provisions  of  the  statute  affecting 
the  Bolton  Company,  should  be  confirmed  by  an  Amal- 
gamation Act  of  Parliament  to  be  obtained  if  possible; 
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1851.  subject  to  this  alteration,  that  the  East  Lancashire  Com- 
Lancashirb  P^^Jj  i^  respect  of  their  traffic  passing  from  the  Manches- 
AND  York-     ^j.  ^^^  Bolton  line  to  the  Victoria  station  or  elsewhere, 

SHIRK 

BailwatCo.  should  be  liable  to  pay  to  the  Bolton  or  amalgamated 
East  Lanca-  Company,  for  the  use  of  the  Manchester  and  Bolton  line 
Railway  Co.  b^^^^^i^  Clifton  and  Salford,  the  same  sums  only  by  way 
of  toll  as  were  set  forth  in  the  agreement  of  the  22nd  of 
January,  1844.  The  Victoria  station  here  mentioned  is  a 
station  partly  belonging  to  the  Manchester  and  Leeds  Rail- 
way Company,  now  called  the  Lancashire  and  Yorkshire 
Railway  Company,  and  partly  to  the  London  and  North 
Western  Railway  Company,  and  is  connected  with  the  sta- 
tion of  the  Manchester  and  Bolton  Railway  at  Salford  by 
a.  short  Railway  Branch,  of  the  length  of  1290  yards,  being 
part  of  one  of  the  lines  of  railway  of  the  London  and  North 
Western  Railway  Company;  by  means  of  which  passengers 
and  goods  passing  on  the  Manchester  and  Bolton  Railway 
may  be  forwarded  to  the  Victoria  station,  and  from  thence 
by  other  lines  of  railway  belonging  to  the  Manchester  and 
Leeds  Railway  Company ;  and  passengers  and  goods  coming 
from  such  other  lines  of  railway  may  be  forwarded  to  and 
along  the  Manchester  and  Bolton  Railway,  which  became 
vested  in  the  Manchester  and  Leeds  Railway  Company. 

By  the  9  &  10  Vict  c.  ccclxxviii.,  the  Manchester,  Bolton, 
and  Bury  Canal  Navigation  and  Railway,  and  all  its  real 
and  personal  estate  and  effects,  rights,  privileges,  powers, 
and  authorities,  were  vested  in  the  Manchester  and  Leeds 
Railway,  now  called  "  The  Lancashire  and  Yorkshire  Rail- 
way Company;'"  and  it  was  thereby  enacted,  that  the  Man- 
chester and  Leeds  Railway  Company  might  receive  the 
rates,  tolls,  and  chaises  therein  mentioned,  for  and  in  re* 
spect  of  the  passing  of  passengers  and  goods  and  carriages 
over  the  Manchester  and  Bolton  Railway,  with  a  proviso, 
that  with  respect  to  such  passing  over  that  railway  for  a  less 
distance  than  six  miles,  the  Manchester  and  Leeds  Rail- 
way Company  might  demand  tolls  as  for  six  miles.     That 
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statate  likewise  confinned  the  agreements  of  the  22n(l  of        1851. 
January,  1844,  and  the  19th  of  March,  1846,  unless  where    lancashirb 
inconsistent  with  its  proTisions;  and  enacted  that  all  the     ^^^  ^^^^' 

811  In  B 

powers,  authorities,  rights,  privileges,  provisions,  directions,    Railway  Co. 
matters,  and  things  applicable  to  the  Manchester,  Bolton,    east  Lanca- 
and  Bury  Canal  Navigation  and  Railway,  and  contained   luij^*  Co. 
in  any  Acts  relating  to  the  East  Lancashire  Railway  Com* 
pany,  save  only  as  altered  by  itself,  should  be  exercised  by 
and  be  applicable  to  the  Manchester  and  Leeds  Railway 
Company;  provided  that  nothing  contained  in  that  Act 
should  prejudice  &c.,  any  of  the  rights,  &c.^  vested  in  the 
East  Lancashire  Railway  Company  by  virtue  of  the  last- 
aamed  Acts  of  Parliament,  relating  to  the  use  of  the  Man- 
chester, Bolton,  and  Bury  Railway,  and  the  stations,  ware- 
houses, buildings,  and  conveniences  connected  therewith. 
Bj  the  7  &  8  Vict  c.  xxxiv.,  certain  persons  were  incor- 
porated by  the  name  of  *'  The  Blackburn  and  Preston  Rail- 
way  CompMiy,"  for  the  purpose  of  making  a  raUway  from 
Blackburn,  in  Lancashire,  and  terminating  by  a  junction 
with  the  N(»ih  Union  Railways;  and  by  the  8  &  9  Vict,  a 
ciiL,  certain  alterations  were  allowed  to  be  made  in  that 
line;  and  by  the  9  &  10  Vict  c.  cclxvi,  the  Company  were 
empowered  to  make  certain  branch  railways.    By  the  9  & 
10  Vict.  c.  cccii.,  the  Blackburn  and  Preston  Railway  Com- 
pany was  consolidated  with  the  East  Lancashire  Railway 
Company;  with  the  proviso,   that  the  tolls,  rates,  and 
charges  to  be  taken  by  the  Company  in  respect  of  the  pas- 
sage and  conveyance  respectively  of  all  goods,  articles, 
matters,  and  things  upon  the  said  railway  and  the  Man- 
chester and  Bolton  Railway,  between  its  point  of  junction 
at  Clifton  and  its  then  present  terminus  at  Salford,  should    . 
be  computed  at  such  rates  as  if  the  railways  thereby  amal- 
gamated, and  the  Manchester  and  Bolton  Railway,  formed 
one  line  of  railway.    By  ''  The  Liverpool,  Ormskirk,  and 
Preston  Railway  Act,  1846,"  (9  &  10  Vict,  a  ccclxi.),  cer- 
tain persons  were  incorporated  by  the  name  of  ^*  The  Liver- 
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1851.        pool,  Ormskirk,  and  Preston  Railway  Company ;"  and  were 
Lancarhxrb    authorised  to  construct  certain  railways  therein  mentioned, 
^^  bhTrb  *     *^^  particularly  a  certain  railway  from  a  place  near  Liver- 
Railway  Co.   pool  to  a  place  near  Preston,  and  to  connect  the  same  with 
EastLanca-   the  Blackburn  and  Preston  Railway,  and  were  authorised 
Railway  Co.  ^^  demise  or  lease  their  undertaking  to  the  East  Lancashii^ 
Company,  or  to  sell  and  convey  it  to  them;  and  it  was  ac- 
cordingly so  conyeyed  by  indenture  of  the  5th  of  October, 
1846.    By  the  10  &  11  Vict  c  cclxxxix.,  the  East  Lan> 
cashire  Railway  Company  were  empowered  to  extend  their 
railway  into  Preston. 

By  the  9  &  10  Vict  a  cccxc,  certain  persons  were  incor- 
porated by  the  name  of  '^  The  West  Biding  Union  Railways 
Company,"  and  authorised  to  make  certain  railways  com- 
municating with  the  Manchester  and  Leeds  Railway,  and 
to  receive  for  the  use  thereof  certain  rates,  tolls,  and 
charges  for  the  passage  of  passengers  and  goods  over  and 
upon  the  said  railways,  with  a  proviso,  that  with  respect 
to  the  passing  of  the  same  over  the  said  railways  for  a  less 
distance  than  six  miles,  the  Company  might  demand  tolls 
for  six  miles;  and  that  from  and  after  the  undertaking 
thereby  authorised  should  have  been  united  to  and  amal- 
gamated with  the  Manchester  and  Leeds  Railway  Com- 
pany, the  maximum  rates  of  charge  for  the  conveyance  of 
passengers,  &c.,  including  the  toUs  for  the  use  of  the  said 
railways,  the  locomotive  power,  and  every  other  expense 
incidental  to  such  conveyance,  except  Grovemment  duty, 
should  be  applicable  to  the  Manchester  and  Leeds  Rail- 
way, and  to  all  other  railways  which  then  were  or  might 
thereafter,  by  virtue  of  any  Act  or  Acts  of  Parliament  to 
be  passed  in  that  session,  be  or  become  united  to  or  amal- 
gamated with  the  Manchester  and  Leeds  Railway  Com- 
pany;  with  a  proviso  that  nothing  in  that  Act  contained 
should  authorise  the  Manchester  and  Leeds  Railway  Com- 
pany to  charge  any  higher  rate  upon  any  railway  then 
amalgamated  with  or  united  to,  or  which  might  by  virtue 
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of  any  Act  or  Acts  passed  during  the  then  present  session        1851. 
of  Pariiament^  be  amalgamated  with  or  united  to  the  Man-    lancashm 
Chester  and  Leeds  Bailway,  than  the  maximum  rate  al-     ^^  York- 

8HIRB 

lowed  by  the  respective  Acts  severally  applicable  to  such   Railway  Co. 
railway,  previous  to  such  amalgamation ;  and  by  the  last-   east  Lanca- 
mentioned  Act,  the  West  Riding  Union  Railways  Com-    iuilwa"  Co. 
pany,  thereby  incorporated,  was  thereby  united  to  and  in 
corporated  with  the  Manchester  and  Leeds  Railway  Com- 
pany, afterwards  and  now  called  ''  The  Lancashire  and 
Yorkshire  Railway  Company,"  in  pursuance  of  the  10  &  1 1 
Vict  c.  cbdii 

The  special  verdict  then  proceeded  to  find  that  the  Man- 
chester, Bury,  andiiRossendale  Railway  Company  until  its 
change  of  name,  and  subsequently  as  the  East  Lancashire 
Company,  used  so  much  of  the  railway,  formerly  the  Man- 
chester and  Bolton  Railway,  as  lies  between  the  point  of 
jonction  and  the  terminus  of  that  railway  in  Salford ;  that 
between  Clifton  and  Salford  there  are  two  other  stations, 
the  Pendleton  and  Windsor  Bridge ;  and  that  the  length  of 
the  railway  of  the  defendants,  from  the  commencement  at 
the  junction  at  Clifton  to  New  Hall  Hey  Bridge,  is  fourteen 
miles;  and  that  the  entire  length  of  the  defendants'  rail- 
vayis  seventy-two  miles:  and  that  between  the  29th  April 
and  the  1st  June,  1849,  divers  steam-engines,  trucks,  car- 
riages, and  wagons  of  the  defendants,  with  passengers, 
goods,  chattels,  and  merchandise,  did  pass  over  that  part 
of  the  railway  of  the  plaintiffs,  formerly  called  the  Man- 
cheater  and  Bolton  Railway,  which  lies  between  Salford 
and  the  junction  at  Clifton,  to  and  from  the  usual  and  ac- 
CQstomed  stations  or  stopping-places  on  the  said  railway 
of  the  defendants;  and  that  some  of  such  steam-engines, 
&a  came  from,  and  other  part  thereof  passed  on  to,  stations 
and  places  on  that  part  of  the  railway  of  the  defendants 
which  lies  beyond  the  line  of  that  portion  of  the  defend- 
ants' railway  which  was  formerly  called  the  Manchester, 
Bury,  and  Rossendale  Railway;  that  such  passing  as  afore- 
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1851.  said  was  by  the  sufferance  and  pennission  of  the  plain- 
LANCA8HIRM  ^^^f  ^^^  ^^^^  pajBient  of  the  tolls  and  duties  claixned 
AND  York-     ]yy  ii^q  plaintiffs  in  this  action  was  duly  claimed  on  their 

Railway  Ca    behalf 

«. 
East  Lanca- 

ii^^^J^"  ^       Tomlinson  (J.  Henderson  with  him)  argued  for  the  plain- 
tiffs in  Michaelmas  Term  (Nov.  14). — The  special  verdict 
raises  two  questions :  first,  as  to  the  rate  of  chaige  for  car- 
riages and  passengers  traversing  the  whole  or  any  part  of 
the  plaintiffs'  line  between  the  point  of  its  junction  at 
Clifton  with  the  defendants'  line  and  the  Salford  station, 
which  distance  is  found  to  be  four  miles:  secondly,  whe- 
ther the  agreement  extends  to  traffic  beyond  the  original 
Manchester,  Bury,  and  Rossendale  line.    Both  questions 
depend  upon  the  construction  of  the  agreement  of  the  14th 
November,  1843.    With  respect  to  the  first  question,  the 
plaintiff  are  by  that  agreement  entitled  to  charge  **  a  pro 
rat&  proportion,  according  to  the  distance  passed  over  the 
two  lines  respectively."   The  word  ''distance"  there  means 
the  actual  distance  traversed  on  the  defendants'  line,  and 
the  conventional  distance,  that  is  the  two  miles,  on  the 
plaintiffs'  line;  so  that  they  have  a  right  to  charge  that 
proportion  of  the  whole  amount  received  by  the  defendants 
for  toll  which  the  two  miles  bear  to  the  whole  distance 
traversed  on  the  defendants'  line.    Thus,  assuming  that 
the  defendants  travelled  six  mUes  on  their  line,  and  also 
used  the  plaintiffs'  line,  the  latter  would  be  entitled  to 
charge  in  the  proportion  which  two  bears  to  eight,  that  is, 
one  fourth;  or  if  the  defendants  travelled  but  four  miles 
on  their  line,  the  charge  would  be  in  the  proportion  which 
two  bears  to  six,  that  is,  one  third. — Secondly,  the  agree- 
ment of  the  14th  of  November,  1843,  is  limited  to  the  traffic 
on  the  original  Manchester,  Bury,  and  Rossendale  line. 
It  is  clear  that,  at  the  time  the  agreement  was  executed, 
no  other  line  was  contemplated  by  the  parties.     The  252nd 
section  of  the  7  &  8  Vict.  c.  Ix.  authorises  the  use  of  the 
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station  at  Salford  for  such  purposes  only.  The  iSSrd^  254>th,        1651 . 
and  255tli  sections  of  that  statute  also  support  the  construe-    lancashirs 
tion  contended  for.    [He  then  referred  to  the  8  &  9  Vict.    ^^-^  York- 

>-  8H1BR 

t  XXXV.  S8. 15, 38, 40, 42;  8  &  9  Vict  a  cL  a  6;  7  &  8  Vict.    Railway  Co. 
&  Ix.  as.  252,  253,  254, 255,  256 ;  9  &  10  Vict  c.  ccciL  s.  27 ;    Eabt  Lnca- 
9  &  10  Vict  a  ccclxxviii  ss.  12,  13,  41;  9  &  10  Vict,  c    r^™"  co. 
cccxc  8. 26;    10  &  11  Vict  a  cclxxxix.  a  39 ;   and  argued 
that  the  effect  of  these  enactments  was  to  extend  the  be- 
n^t  of  the  contract  to  the  new  Companies,  but  not  to  alter 
or  extend  the  contract  itself.] 

Hugh  HUl  for  the  defendants  argued,  first,  that  the  ex- 
pression ''pro  rata''  in  the  agreement  meant  '^mileage," 
and  that  the  .toll  was  to  be  charged  for  the  proportion 
which  the  distance  of  two  miles  bears  to  the  actual  aggre- 
gate distance  traversed  on  both  lines. — Secondly,  he  re- 
ferred to  the  above  enactments,  and  argued  that  they  ex- 
tended the  agreement  to  the  traffic  throughout  the  whole 
of  the  defendants'  lines. 

Tomlinaon  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Aldxrsoh,  R — ^The  questions  raised  upon  the  argument 
of  the  special  verdict  in  this  case  were  two :  first,  as  to  the 
construction  of  a  certain  agreement  of  the  14th  November, 
1843;  made  between  "  The  Company  of  Proprietors  of  the 
Manchester,  Bolton,  and  Bury  Canal  Navigation  and  Bail- 
way,''  and  ''  The  Bury  and  Bossendale  Railway  Company;" 
and  secondly,  whether  this  agreement  extends  beyond  the 
traffic  along  the  Bury  and  Bossendale  Railway  alone,  to 
the  traffic  along  the  whole  railway  of  the  present  defend- 
ants. The  agreement  was  as  follows : — [His  Lordship  read 
the  agreement] 

At  the  time  of  this  agreement,  the  contracting  parties 


140  SXCHEQtTEB  RBP0BT8. 

1851.  were,  as  is  mentioned  therein,  "  The  Manchester,  Bolton^ 
LANcIsHittK  *^^  ^^"7  Canal  Navigation  and  Railway  Company/'  and 
AND  York-    u  The  Bury  and  Rossendale  Railway  Company."    The  for- 

SHIM  ^ , 

Railway  Co.  mer  of  these  Companies  was  afterwards,  by  9  &  10  Vict. 
East  Lanca-   <^«  ccclxxTiiL  incorporated  with  the  Manchester  and  Leeds 
RAU.WAY  Co    ^i^^^y  Company,  and  ultimately  became  "  The  Lanca- 
shire and  Yorkshire  Railway  Company,"  the  present  plain- 
tiffs.  The  latter  Company  became  "  The  Manchester,  Bury, 
and  Rossendale  Company,"  and  was  extended  to  Black- 
bum,  Burnley,  Accrington,  and  Colne,  and  then  became 
"The  East  Lancashire  Railway  Company;"  and  by  divers 
subsequent  Acts  of  Parliament  certain  other  railways  were 
incorporated  with  it;  viz.  the  Blackburn  and  Preston  Rail- 
way, and  the  Liverpool,  Ormskirk,  and  Preston  Railway, 
so  as  to  form  an  extensive  line  of  railways  altogether. 

The  question  raised  by  the  special  verdict  is,  first,  what 
is  the  proper  rate  of  charge  for  carriages  and  passengers 
traversing  the  whole  or  any  part  of  the  space  between  the 
point  of  junction  and  the  Salford  station,  which  is  found 
by  special  verdict  to  be  of  the  length  of  four  miles,  and  no 
more?  As  to  the  rate  of  charges  for  passing  these  four 
miles  between  Clifton  and  Salford,  Mr.  Tomlinson  for  the 
plaintiffs  contended,  that  the  plaintiffs  were  entitled  to 
charge  that  proportion  of  the  whole  amount  received  as 
tolls  which  the  whole  distance,  viz.  two  miles,  to  be  charged 
for  on  this  part,  bears  to  the  whole  distance  travelled  on 
the  defendants'  line  alone.  Thus,  on  a  journey  from  Bury 
to  Salford,  ten  miles  altogether,  composed  of  six  miles  fit)m 
Bury  to  the  junction  and  four  from  the  junction  to  Sal- 
ford, of  which  only  two  would  be  charged  for,  they  would 
be  entitled  to  that  proportion  of  tenpence,  the  toll  for  the 
whole  journey,  which  two  bears  to  eight  miles,  the  aggre- 
gate of  six  miles  on  the  defendants'  and  two  on  the  plain- 
tiffs' railway,  or  one-fourth,  viz.  2icL 

Mr.  HiUy  on  the  other  hand,  argued,  that  in  that  case  it 
was  to  be  in  the  same  proportion  which  two  bears  to  ten; 
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the  proportion  of  two  miles  to  the  whole  distance  travelled,         1851. 
or  2cl. :  and  this  latter  we  hold  to  be  the  true  construction,    i^ncasrirs 
The  defendants  are  to  pay  the  plaintiffs  a  pro  rat&  pro-     ^l^^^^' 
portion  according  to  the  distance  travelled  over  each  rail-    Railway  Co. 
waj,  but  the  plaintiffs  are  not  to  receive  for  the  use  of   eact  Lanca- 
thmr  ndlway  for  a  greater  distance  than  half  the  length    i^ilway  Co. 
b^ween  the  point  of  junction  and  the  terminus,  nor  for  a 
less  distance  than  two  miles.     Now,  as  it  turns  out  that 
the  whole  distance  is  four  miles,  the  limits  as  to  the  maxi- 
mum and  minimum  charge  coincide;  the  rate  per  mile 
therefore  for  the  charge  is  first  to  be  settled  by  the  rela- 
tive distances  actually  travelled  on  each;  and  when  so 
settied  a  distance  of  two  miles  is  to  be  paid  for  at  that 
rate.    This  is  the  plain  and  literal  construction  of  the 
agreement^  and  we  think  the  true  one. 

Then  we  arrive  at  the  second  question,  to  what  railway 
does  the  agreement  extend?  It  appears  quite  clear,  that 
at  the  time  when  the  agreement  was  made  the  question 
admitted  of  no  reasonable  doubt  The  traffic  of  the  Man- 
chester, Bury,  and  Rossendale  line  could  alone  have  been 
then  contemplated,  for  there  was  no  other;  and  the  nature 
of  the  agreement  itself  strongly  tends  to  shew  that  it 
must  have  been  so  limited,  for  it  was  an  agreement  to  give 
accommodation  at  the  Salford  station  to  the  traffic  of  the 
projected  railway.  Now  that  accommodation  is  of  neces- 
sity limited  by  the  station  itself.  It  is  one  thing  to  ac- 
commodate traffic  arising  on  a  railway  of  fourteen  miles, 
and  quite  another  thing  to  do  the  same  for  a  more  ex- 
tended, and  indeed,  as  here  contended  for,  an  indefinitely 
extended,  railway.  Unless,  therefore,  we  find  an  express 
extension  of  this  agreement  to  the  traffic  of  the  present 
nulways,  we  ought  not  to  hold  it  as  so  extended.  It  is 
clear  to  us  that  the  accommodation  given  must  have  been 
limited,  and  unless  we  stop  at  the  railway  existing  we  can 
find  no  limit  whatever. 
Now,  looking  to  the  different  Acts  of  Parliament  where- 
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1851.        by  the  original  MancheBter,  Bury,  and  Rossendale  Railway 
Lancashirb    b^  ^^^  extended  and  incorporated  with  others,  till  at 
▲ND  York-     length  it  has  become  the  aggregate  now  called  "  The  East 
Railway  Co.   Lancashire  Railway/'  we  do  not  find  provisions  extendin^i^ 
East  Lanca-    and  at  the  same  time  limiting  this  accommodation.     We 
Raii^tay  Co    ^^^^  ^^^  these  provisions  amount  to  no  more  than  this, 
that  the  agreement  has  been  made  applicable  to  thoee 
other  railways,  although  they  were  not  parties  who  made 
the  original  contract,  but  that,  in  its  terms,  it  remains  as 
limited  as  before.    They  are  entitled  to  all  its  provisions 
and  benefits,  quite  as  much  as  if  they  had  been  the  original 
contracting  parties  to  it    But  the  contract  itself  remains 
as  before.   If  they  wish  the  traffic  beginning  on  these  lines, 
and  passing  over  the  original  Manchester,  Bury,  and  Ros- 
sendale  Railway,  and  from  it  over  the  Railway  extending 
from  the  point  of  junction  to  the  Salford  station,  or  over 
any  part  thereof,  to  pass  at  the  rates  provided  for  by  this 
agreement,  they  cannot  do  so  without  a  fresh  and  addi- 
tional agreement  to  that  efiect.     It  is  a  very  different 
thing  to  say,  that  any  traffic  coming  by  coach  or  wagon  or 
on  foot  to  the  original  Railway  was  contemplated,  for  that 
of  necessity  has  the  limit  arising  out  of  the  very  nature  of 
such  a  mode  of  access;  but  the  extension  of  the  Railway 
itself  would,  we  think,  clearly  not  be  within  the  original 
agreement,  for  such  additional  traffic  is  really  quite  un- 
limited in  its  nature  and  extent,  and  it  is  clear  that  the 
agreement  was  for  a  limited  accommodation  only. 

The  second  question  will  therefore  be  decided  against 
the  defendants;  and  the  result  will  be  a  verdict  for  the 
plaintiffs,  inasmuch  as  the  money  paid  into  Court  will  not 
be  sufficient,  unless  both  questions  are  determined  in  fa- 
vour of  the  defendants.  The  amount  we  must  leave  the 
parties  themselves  to  arrange. 

Judgment  for  the  plaintiffs. 
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1861. 

COTTBB  t;.  RiOHABDSON.  Dee,  6. 

vy  OVEN  ANT. — ^The  declaration  stated  that,  by  an  inden-  The  plamtifi; 

tore  dated  the  23rd  September,  1830,  and  referred  to  In  ofssottobe 

the  recitals  of  the  indenture  next  hereinafter  mentioned,  ^^J,^  ^ 

then  made  between  the  plaintiff  as  sole  executor  of  William  **»«  premiiei 

Cottee  of  the  one  part,  and  Daniel  Allen  of  the  other  part,  fifty-fiye  yean, 

the  plaintiff,  in  consideration  of  the  sum  of  6301,  to  be  paid  rent* (rf  w?^  and 

by  D.  Allen  to  the  plaintiff,  did  demise  and  lease  unto  D.  «»bject  to  coye- 

,  ,  nantt  to  lepair, 

Allen,  his  executors,  administrators,  and  assigns,  all  that  ftc   The  con- 
messuage  or  tenement,  therein   described,  partly  leased  having  beoT 
to  Francis  Taylor  and  in  the  occupation  of  certain  per-  JJ*^  Ae  pUm^ 
sons,  together  with  the  right  of  way  and  free  egress  and  tiff  the  readue 

.  ^  °  ofthetennthen 

r^ress  to  the  said  premises:  To  have  and  to  hold  the  said  unexpired, tnb- 
messuage  and  premises,  with  the  appurtenances,  subject  to  il^a  coTenmS,* 
the  said  lease  to  P.  Taylor  of  part  thereof,  unto  the  said  D.  "tf^*  iT* 
Allen,  his  executors,  &c.,  from  the  25th  of  September  then  pnnoance  of 

i»«  A/«Ay*  1  t  t^t  power,  the 

mstant,  for  the  term  of  fifty-five  years,  at  the  yearly  rent  phuntifi;incon- 
of  84t  [The  declaration  then  stated  that  D.  Allen  cove-  SoS^S^J^^. 
nanted  with  the  plaintiff  to  pay  him  as  such  executor,  dur-  ^  "oid^aaiign- 

ed,  tranfrened, 

ingthe  continuance  of  the  term,  the  rent  of  84?.,  and  also  and  get  over  •• 
to  repair  the  premises.]    That  afterwards,  on  the  7th  of  ant  the  ndd 
July,  1832,  by  another  indenture  then  made  between  the  Sold  «^r  Ae 
plaintiff  of  the  one  part,  and  the  defendant  of  the  other  part,  "fjdne  of  the 

said  tenn  of 

after  reciting  the  lease  of  the  23rd  of  September,  1830,  and  fifty-five  jean,*" 

that  the  530Z.  was  not  paid,  but  that  the  plaintiff  had  ^i^nnt  of 

agreed  to  take  with  other  security  a  mortgage  of  the  said  ^-^  ""i^**. 

leasehold  premises  for  the  same,  payable  as  thereinafter  tained  in  the 

mentioned :  It  was  witnessed  that  D.  Allen  did  bargain,  sell,  the  defendant 

assign,  transfer,  and  set  over  unto  the  plaintiff,  his  execu-  ^yX°j^t  uid 

tore,  administrators,  and  assigns,  the  premises  comprised  P®^™  *^t.«*- 

in  and  demised  by  the  thereinbefore  in  part  recited  inden-  defendant  hay- 
ing entered  on 

tbe  pRmiaea : — Hdd^  that,  although  the  mortgage  by  A.  to  the  phuntiff  operated  aa  a  merger  of  the 
ton  originaUy  granted,  yet  the  auignment  by  the  phuntiff  to  the  defenduit  created  a  new  lease  for 
tlie  Riidiia  of  the  unexpired  tenn,  and  comequontly  the  defendant  was  liable  on  the  eoTenanta. 
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1851.       ture  of  lease  of  the  23rd  of  September,  1830,  with  their 
"coiTMi       appurtenances,  and  the  right,  title,  and  interest  of  the  said 
^'  D.  Allen  therein:  To  hold  the  same  unto  the  plaintiff,  his 

executors,  &c.,  for  aU  the  residue  then  unexpired  of  the 
term  of  fifty-five  years,  created  by  the  said  thereinbefore 
recited  indenture  of  lease,  subject  to  the  rents  and  cove- 
nants in  the  same  indenture  reserved  and  contained,  and 
also  subject  to  a  proviso  or  agreement  for  redemption  by  the 
said  D.  Allen,  his  heirs,  executors,  &c.,  on  payment  by  him 
or  them  of  6302.,  with  interest  at  the  rate  of  5/.  per  cent 
per  annum,  at  a  day  thereinbefore  mentioned  and  then 
long  since  past,  and  with  the  power  to  sell  on  giving  three 
months'  notice.  Also  reciting  that  D.  Allen  had  become 
insolvent;  that  pursuant  to  that  power  notice  had  been 
given  to  sell,  and  that  the  plaintiff  had  agreed  to  sell  to  the 
defendant  for  600Z.:  It  was  witnessed  that,  in  consideration 
of  5001.  to  the  plaintiff  in  hand  paid,  the  plaintiff  baigain- 
ed,  sold,  assigned,  transferred,  and  set  over  to  the  defend- 
ant all  those  tenements  described  in  the  lease :  To  have  and 
to  hold  the  premises  from  the  25th  of  June  then  last,  for 
and  during  all  the  rest,  residue,  and  remainder  of  the  term 
of  fifty-five  years,  granted  by  the  thereinbefore  recited  in- 
denture of  lease  of  the  23rd  of  September,  1830,  fireefrom 
and  absolutely  discharged  from  the  mortgage  debt  of  530L 
and  interest  and  every  part  thereof,  and  of  and  from  all 
rights  or  equity  of  redemption  of  the  said  D.  Allen,  his 
executors,  &c.,  subject  nevertheless  to  the  thereinbefore 
mentioned  lease  to  F.  Taylor;  and  also  to  a  lease  of  part  of 
the  said  premises,  granted  by  the  plaintiff  as  mortgagee  in 
possession  to  one  James  Fisher,  by  indenture  of  the  26th 
March,  1832;  and  also  subject  to  the  payment  of  the  year- 
ly rent  of  842.,  reserved  and  made  payable  in  and  by  the 
said  recited  indenture  of  the  23rd  of  September,  1830,  and 
to  the  performance  of  the  covenants  therein  contained. 
That  the  defendant  covenanted,  at  all  times  during  the  con- 
tinuance of  the  said  term  of  fifty-five  years  thereby  assign- 
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ed  or  intended  so  to  be,  well  and  truly  to  pay  or  cause  to        I86I. 
be  paid  to  the  plaintiff  the  said  yearly  rent  of  842.,  by  the      cottm 
said  recited  indenture  reserved  and  made  payable,  and  to    „     ^* 

•  Richardson. 

perform  and  fulfil  and  keep  all  the  covenants,  provisoes, 
and  agreements  in  the  said  indenture  contained,  on  the 
tenant's,  lessee's,  or  assignee's  part  to  be  observed  and  per- 
formed— ^The  declaration  then  stated  that  the  defendant 
entered  upon  the  premises  thereby  assigned,  and  alleged  as 
breaches  ^ter  alia)  the  non-payment  of  three  quarters' 
rent)  and  the  non-repair  of  the  premises. 

Plea,  that  after  the  making  of  the  indenture  of  the 
7th  July,  1832,  and  after  the  allied  assignment  to  the 
defendant,  and  before  the  committing  of  the  breaches  of 
covenant^  to  wit,  on  &c.,  by  a  certain  indenture  then  made 
between  the  defendant  of  the  one  part,  and  E.  Lawson  of 
tbe  other  part,  and  sealed  with  their  respective  seals,  the 
defendant  did  assign  unto  E.  Lawson  the  premises  men- 
tioned and  comprised  in  and  described  by  the  indenture  of 
lease  of  the  23rd  September,  1830:  To  have  and  to  hold 
the  same,  with  the  appurtenances,  to  E.  Lawson,  his  ex- 
ecutors, &C.,  thenceforth  for  and  during  all  the  residue  and 
ronainder  then  to  come  of  the  said  term  of  fifty-five  years, 
and  all  other  the  estate,  term,  right,  or  interest  (if  any)  of 
the  defendant  therein :  Provided  that  the  said  assignment 
to  K  Lawson  should  not  be  treated  as  implying  that  the 
mi  term  was  subsisting,  or  that  the  defendant  had  any 
estate  or  interest  in  the  premises;  whereupon  K  Lawson 
entered  into  and  upon  the  demised  premises,  and  became 
and  was  possessed  thereof  for  the  residue  of  the  said  term. 
—Verification. 

Special  demurrer,  assigning  for  causes  (amongst  others), 
that  the  plea  tended  to  an  immaterial  issue,  in  this,  that  it 
set  up  the  assignment  as  an  answer,  as  if  by  such  assign- 
ment the  defendant  was  no  longer  liable  on  his  express 
covenant. — Joinder  in  demurrer. 

VOL.  VII.  L  BXCH. 
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1651.  Phipson  argued  in  support  of  the  demurrer  (Nov.  19). 

"c<yiT«B       — '^^  Pl^  ^  clearly  bad,  provided  the  defendant  took 
o.  any  interest  under  the  assignment    It  is  objected,  how- 

ever,  that  the  declaration  is  bad,  because  it  shews  a  mer- 
ger of  the  term  granted  by  the  plaintiff  to  Allen;  and 
consequently  that  the  assignment  to  the  defendant  was 
inoperatiye.    But  a  merger  only  takes  place  where  two 
estates  come  to  one  and  the  same  person  in  one  and  the 
same  right:  Preston,  Conv.  yol.  3,  p.  273.    That  doctrine 
is  indeed  questioned  in  Preston  on  Conveyancing,  yoL  3, 
p.  277,  where  it  is  said  to  be,  ''as  a  general  proposition, 
contrary  to  several  ancient  and  to  some  modem  cases;'' 
and  the  conclusion  there  drawn  from  the  authorities  re- 
ferred to  is,  that  a  merger  will  take  place  where  a  party 
has  th^  freehold  in  his  own  right,  and  the  term  in  right  of 
another.     The  subject  is  fully  considered  in  a  note  to 
Wiscofs  case  (a),   which  established  that,  wherever  the 
inheritance  comes  to  the  particular  estate,  whether  by 
act  of  God,  the  law,  or  the  party,  the  particular  estate  is 
merged:  Vin.  Abr.  "  Merger  "  (I.).    If  the  general  proposi- 
tion be  true,  that  the  two  estat-es  must  be  held  by  the  same 
person  in  the  same  right,  there  was  no  merger  in  this  case, 
for  the  first  estate  was  held  by  the  plaintiff  in  autre  droit 
But  assuming  that  there  was  a  merger,  the  assignment 
operated  as  a  re-creation  of  the  lease  as  between  the  plain- 
tiff and  defendant    The  words  "  bargained,  sold,  assigned, 
and  transferred  and  set  over,"  are  sufficient  to  create  a 
term.    The  clear  intent  of  the  parties  was,  that  the  one 
shoidd  divest  himself  of  the  possession,  and  the  other  en- 
ter and  enjoy  the  premises  for  the  residue  of  the  term  be- 
fore granted.     In  Bacon's  Abridg.  Leases  (K),  it  is  said: 
"  Here  it  may  be  laid  down  for  a  rule,  that  whatever  words 
are  sufficient  to  explain  the  intent  of  the  parties,  that  the 
one  shall  divest  himself  of  the  possession,  and  the  other 

(a)  2  fiep.  61  a,  edit  1826. 
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come  into  it  for  such  a  determinate  time;  such  words,  1851. 
whether  they  run  in  the  form  of  a  license,  coyenant,  or  cottsv 
agreement,  are  of  themselves  sufficient,  and  will,  in  con-  ^^^ 
struction  of  law,  amount  to  a  lease  for  years  as  effectually 
as  if  the  most  proper  and  pertinent  words  had  been  made 
use  of  for  that  purpose.''  In  Wilkmsan  y.  HaU  (a),  the 
plaintiff  mortgaged  land  in  fee,  with  a  proviso  for  redemp- 
tion on  payment  of  the  principal  in  June,  1833;  but  it 
was  agreed  that  the  mortgagee  should  hot  call  in  the  prin- 
cipal until  1840,  if  interest  were  regularly  paid  in  the 
mean  time;  and  that  the  mortgagor  should  hold  the  pre- 
misee,  and  take  the  rents,  issues,  and  profits  for  his  own 
nse,  till  default  should  be  made  in  the  payment  of  princi- 
pal and  interest  as  aforesaid;  and  that  was  held  to  operate 
as  a  re-demise  to  the  mortgagor  till  1840.  In  Shop.  Touch, 
p  272,  it  is  said,  "  Albeit  the  most  usual  and  proper  mak- 
ing of  a  lease  is  by  the  words  demise,  grant,  and  to  farm 
let,  and  with  an  habendum  for  life  or  years ;  yet  a  lease 
may  be  made  by  other  words,  for,  whatsoever  word  will 
amount  to  a  grant,  will  amount  to  a  lease."  If  the  plain- 
tiff was  seised  in  fee,  the  assignment  was  a  good  convey- 
ance by  way  of  bargain  and  sale  under  the  statute  of  uses; 
if  he  was  a  termor  only,  the  assignment  operated  as  a 
lease.  [Parke^  B. — ^You  assume  that  the  plaintiff  had  a 
chattel  reversion.]  The  contrary  is  not  to  be  presumed: 
in  every  action  between  lessor  and  lessee,  the  declaration 
merely  states  that  the  plaintiff  demised  to  the  defendant. 
Bat  even  though  a  termor  demise  for  the  whole  of  his 
term,  that  will  not  be  deemed  an  assignment  against  the 
btention  of  the  parties:  Pollock  v.  SUicy  (b).  [Parke,  K 
—That  is  at  variance  with  the  opinion  of  this  Court  in 
BarrM  v.  Ralph  (c).  The  subject  is  discussed  in  a  learned 
note  to  Spencer' 9  case  in  Smith's  Leading  Cases,  voL  1 ,  p. 
38  g.]    If  an  owner  in  fee  merely  assigned  the  premises  to 

(o)  3  Bing.  N.  C.  606.        {h)  9  Q.  B.  1033.        (c)  14  M.  &  W.  348. 

l2 
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1651.        another  for  a  certain  term^  that  would  be  equivalent  to  a 
Q^fTTVE       l6a.se.     Before  the  Statute  of  Frauds,  a  mere  statement 
"  You  shall  have  a  lease  of  my  lands  in  D.  for  twenty-one 
years,  paying  therefore  lOL  per  annum,"  has  been  held  a 
good  parol  lease  for  twenty-one  years:  Bac.  Abr.  "Lease  " 
(K.).    Denn  d.  WUkina  v.  Kenieya  (a)  resembles  the  present 
case.    There  the  owner  in  fee  of  certain  premises  demised 
them  for  a  term  of  999  years,  and  afterwards  released  to 
the  lessee  the  reversion  in  fee.    The  lessee,  by  indenture, 
reciting  the  demise,  did  ''grant,  bargain,  sell,  assign,  and 
set  over''  the  premises  for  the  residue  of  the  term  of  999 
years;  and  Lord  EUenborough  said,  that  there  was  a  resus- 
citation of  the  term  by  the  words  ''grant,  bargain,  and 
sell,  as  well  as  assign.''     A  covenant  to  stand  seised  to 
uses  has  been  held  a  lease:  Right  d.  Basset  v.  numids  (b). 
Also,  a  covenant  that  one  should  enjoy  certain  premises 
during  "  a  term "  of  years,  the  word  "  term "  being  con- 
strued to  signify  the  time  as  well  as  the  interest:   Wright 
V.  Cartwright  (c).    Those  authorities  shew  that  there  was 
a  good  re-creation  of  the  term  in  the  defendant;  and  con- 
sequently he  is  liable  on  the  covenants. . 

Watson  contrtu — The  assignment  to  the  plaintiff  by  way 
of  mortgage  caused  a  merger  of  the  term  originally  created. 
The  defendant  covenants  to  pay  the  reiit  reserved  by  the 
recited  indenture;  and  all  the  covenants  to  be  performed 
on  his  part  being  only  in  respect  of  that  lease  which  has 
ceased  to  operate,  the  covenants  are  gone.  Pitman  v. 
Woodbury  {d)  decided  that  no  action  can  be  maintained  on 
a  covenant,  where  the  term  to  which  the  covenant  was  an- 
nexed never  was  created.  [ParkCy  B. — ^The  ground  of  that 
decision  was,  that  the  covenantor  never  had  the  considera- 
tion for  which  he  stipulated;  and  though  he  occupied^  it 


(a)  9  East,  366.  (c)  1  Barr.  284. 

(b)  3  Burr.  1441.  (d)  3  Exch.  4. 


V, 
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not  under  the  lease,  but  under  a  distinct  yearly  demise.        l80i. 
Here  it  is  argued  that  the  assignment  to  the  defendant       corm 
operated  as  a  resuscitation  of  the  lease,  and  if  so,  he  has 
got  his  quid  pro  quo.]    The  indenture  is  not  pleaded  as  a 
lease,  but  as  an  assignment    The  word  '' grant  ^'  is  not 
used  in  it;  and  the  words  '^assigned  and  set  oyer"  shew 
that  it  was  intended  to  operate  as  the  transfer  of  an  exist- 
ing term,  and  not  to  create  a  new  lease.    There  is  no  im- 
plied covenant  for  quiet  enjoyment  during  the  term.    The 
stipulation  is  not,  that  the  defendant  shall  hold  for  fifty«- 
five  years  absolutely,  but  for  the  residue  of  a  term  of  fifty- 
fiye  years  originally  granted  by  another  lease,  and  which 
might  possibly  become  void  by  cesser  or  forfeiture.    It  is 
true  that  a  mere  license  to  enjoy  a  piece  of  land  for  a  cer- 
tain period  may  amount  to  a  lease;  but  a  covenant  by  a 
mortgagee  with  a  mortgagor  that  the  former  will  not  take 
the  profits  until  default  of  payment,  or  that  the  latter  shall 
take  the  profits  until  default  of  payment,  is  no  good  lease: 
Shepu  Touch.  p«272 ;  Doe  d.  Roylance  v.  Ligktfoot  (a).    The 
authorities  collected  in  Smith's  Lead.  Cas.,  voL  1,  p.  38  g, 
shew  that  where  a  termor  transfers  his  whole  interest,  that 
operates  as  an  assignment  and  not  as  a  lease.    Where  in- 
deed the  apparent  intention  of  the  parties  is  to  make  an 
independent  lease,  such  a  construction  will  be  put  upon 
the  words,  though  informal,  as  to  effectuate  that  object; 
but  where,  as  here,  an  assignment  only  is  contemplated, 
there  is  no  reason  for  construing  the  instrument  as  a  lease. 
Perhaps  the  defendant  might  be  responsible  in  another 
form  of  action,  but  he  has  not  committed  any  breach  of 
the  covenants  contained  in  the  first  lease. 

PhipBon  in  reply. — ^The  argument  founded  on  the  lan- 
guage of  the  covenant  to  pay  ^'  the  rent  reserved  by  the 
recited  indenture"'  is  of  no  weight,  for  those  words  are  used 
only  by  way  of  designation.    It  resembles  the  case  where 

(a)  8  M.  &  W.  663. 
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1851.        a  lease  has  expired  by  effluxion  of  time,  and  the  parties 
CoTTra       make  a  new  lease,  referring  to  the  former  merely  to  iden- 
j^^  *•  tify  the  amount  of  rent    The  word  "term"  means  only 

the  period  during  which  the  defendant  is  to  hold.  [Parke, 
S. — Suppose  the  defendant  had  been  evicted  during  the 
term,  would  he  have  had  any  remedy  ?]  The  parties  meant 
that  there  should  be  a  lease  without  any  coyenant  for  title. 
Pitman  v.  Woodbury  is  inapplicable,  because  there  the  de- 
fendant did  not  eiyoy  the  premises  under  the  lease,  and 
therefore  was  not  liable  on  the  covenants  contained  in  it 

Cur.  adv.  vult 
The  judgment  of  the  Court  was  now  delivered  by 

Parkb,  B.,  (after  stating  the  pleadings). — On  the  argu- 
ment of  this  case  the  plea  was  given  up,  and  the  question 
was  whether  the  declaration  was  sufficient  Mr.  Phipaon 
for  the  plainti£F  conceded,  and  properly,  that  on  the  face  of 
the  declaration  the  term  of  fifty-five  years  appeared  to  be 
merged,  by  the  lessor  taking  an  assignment  of  the  whole 
term,  though  by  way  of  mortgage;  but  he  contended  that 
the  efiect  of  the  conveyance  to  the  defendant  was  to  cre- 
ate a  new  term  of  the  same  duration  as  the  unexpired 
paxt  of  the  old  term,  and  that  the  defendant's  covenants 
to  pay  the  reserved  rent,  and  to  repair  during  the  residue 
of  that  term,  were  good  in  law;  and  we  are  of  that  opin- 
ion. 

The  plaintiff,  the  lessor,  by  the  deed  set  out  in  the  de- 
claration, in  consideration  of  5002.  paid,  bargains  and  sells 
the  tenements,  of  which,  by  reason  of  the  merger  apparent 
on  the  face  of  the  deed  he  must  be  taken  to  be  seised  in 
fee,  for  all  the  residue  of  the  term  of  fifty-five  years  after 
the  25th  of  June  preceding  the  date  of  that  deed.  There 
is  no  doubt  that  a  valid  term  might  be  created  de  novo  by 
the  bargain  and  sale  for  money,  and  the  only  question  is, 
whether  the  use  of  the  word  "  t«rm"  is  to  prevent  their 
operation,  by  reason  that  that  term  had  altogether  ceased. 
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We  are  very  glad  to  find  that  there  is  ample  authority  to 
enable  us,  on  legal  grounds,  to  construe  this  instrument  so 
as  to  fiive  effect  to  the  intention  of  the  parties.    The  word    ^      ^' 

*^  ,  ,    ^  -^  Richardson. 

"term,"  according  to  the  opinion  of  Anderson^  C.  J.,  in 
Oreen  y.  Edwards  (a),  may  be  taken  ''  not  only  for  the  in- 
terest but  for  the  time;''  and  if  so,  the  residue  of  the  term- 
after  a  particular  event,  may  mean  so  many  years  as  should 
be  afterwards  to  come.  And  the  same  doctrine  was  laid 
down  by  Lord  Mansfield  in  Wright  v.  Cartwrigkt  (b).  If 
we  construe  the  word  '^  term"  in  this  case  to  be  the  number 
of  years  unexpired,  and  not  the  interest  in  the  tenements, 
we  give  effect  to  the  instrument,  which  would  otherwise  be 
void  altogether,  and  the  money  which  the  defendant  paid 
for  his  purchase  lost  In  the  case  of  Denn  d.  Wilkins  v. 
Kemeys  (c).  Lord  EUenhorough  appears  to  have  had  no 
doubt  that  there  was,  under  similar  circumstances,  what  he 
termed  a  resuscitation  of  the  term,  and  the  rest  of  the 
Court  seem  to  have  acquiesced  It  is  apparent  on  the  face 
of  the  deed  that  both  parties  supposed  the  term  not  to 
have  been  merged,  and  that  they  were  imder  an  error;  but 
it  is  clear  they  both  meant  the  defendant  to  enjoy  the 
land  for  a  certain  number  of  years,  and  that  intent  can  be 
carried  into  effect,  and  the  defendant's  covenant  depend- 
ent thereupon  enforced. 

In  the  view  we  take  of  this  case,  it  is  unnecessary  to 
consider  whether  the  Court  of  Queen's  Bench  are  right  in 
the  view  they  take  of  the  Nisi  Prius  decision  of  Potdtney  v. 
Holmes (d),  in  the  case  of  Pollock  v.  Stacy  (e);  or  this  Court, 
in  that  of  Barrett  v.  Rolph.  It  is  not  necessary  to  rely  on 
the  authority  of  the  case  of  Pollock  v.  Stacy  (e).  Therefore 
there  will  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  Cro.  Elu.  216.  (d)  1  Sir.  405. 

(b)  Burr.  284.  («)  9  Q.  B.  1033. 

(c)  9  East,  366. 
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Dec,  5.         Fbnn  and  Another  v.  Bittlbston  and  Others,  Assignees 

of  Malpas,  a  Bankrupt 

A.,bjdeed«  X  ROVER  foT  Certain  household  goods  and  {umiture. 
of  September,  HcBSj  not  guilty  and  not  possessed;  upon  which  issues 
L^tfL?''^*^    were  joined. 

edoertam  goods  '' 

to  B.,  subject  At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings 
that  if  hr*  after  Hilary  Term  last,  the  following  facts  appeared: — ^The 
S:lr^l  property  in  question  had  originaUy  belonged  to  a  M«: 
A  22*^f'*  Clarke,  who  kept  an  hotel  at  Nottingham;  and,  upon  her 
March,  1850,  death,  the  property  came  to  her  two  daughters,  one  of 
V^J^  whom  married  a  person  of  the  name  of  Rhoades,  and  the 
SSd"apiKniit,  ^**^®'  Malpas.  On  the  20th  of  March,  1846,  an  arrange- 
by  giving  A.  ment  as  to  the  division  of  the  property  was  come  to  be- 

fourteen  days  ,  x      x       <r 

notice,  and  tweon  the  two  brothers-in-law,  Malpas  and  Rhoades,  when 

t^'ml^'  the  former,  being  indebted  to  Rhoades  in  a  large  sum, 

™^*^he  ^n-  'mortgaged  the  goods  in  question  to  him.    This  deed,  dated 

Teyance  should  the  20th  of  September,  1846,  and  made  between  Malpas 

was  thereby  of  the  One  part,  and  Rhoades  of  the  other  part,  after  re- 

Z^elXt,  ^^*^°8  ***  Malpas  was  indebted  to  Rhoades  in   1678iL 

until  defiiuit  ]  7^^  ^^   ^^lA  was  Unable  to  pay  the  same,  in  order  to  secure 

should  be  made  . 

in  the  payment  the  payment  thereof,  witnessed  that  Malpas  did  thereby  bar- 
ram  si^u^'^at  &^^y  s^U)  a^d  assign  unto  Rhoades,  his  executors,  adminis- 
^^^*^^  trators,  and  assigns,  all  the  stock  in  trade,  fixtures,  goods, 
interest,  after     and  chattels  described  in  the  schedule  to  the  instrument, 

fourteen  days  •        1  .  •.     1 

notice,  it  should  With  a  proYiso  that,  in  case  Malpas  or  his  executors,  &c.,. 
bis  executors  or  should  pay  to  Rhoades  the  sum  of  16782.  Vis,  7d  on  the 

administrators, 

to  hold  and  enjoy  the  chattels.  A.  continued  in  possession  of  the  chattels  according  to  the  agreement 
until  the  18th  of  December,  1849,  when  he  became  bankrupt;  and  his  assignees  (the  defendants)  on 
the  19th  of  February,  1850,  sold  the  whole  of  the  chattels  absolutely,  and  not  merely  the  bankrupt's 
interest  in  them.  No  demand  had  been  made  on  A.  by  B.,  or  by  the  plaintiffi  (the  assignees  of 
B.)*  for  the  principal  money  or  interest  in  the  meantime : — Hdd^  first,  that  the  deed  did  not  giye 
a  mere  possession  and  use  of  the  goods  to  A.,  as  bailee  or  tenant  at  will,  but  ^e  right  of  posseraion 
and  use  for  the  term  ending  the  22nd  of  March,  1850,  defeasible  by  nonpayment  of  the  principal  or 
of  the  interest,  according  to  the  terms  of  the  deed;  but,  secondly,  that  the  sale  by  the  assignees  of 
A.,  the  bankrupt,  destroyed  the  bailment;  and,  thirdly,  that  the  sale  by  the  assignees  was  equivalent 
to  a  sale  by  the  bailee  himself;  and  consequently,  that  troyer  would  lie  by  the  assignees  of  die  mort- 
gagee against  the  assignees  in  bankruptey  of  tbe  mortgagor,  for  the  conversion  by  the  sale  of  the 
goods  during  the  term. 
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SSnd  of  March,  1850,  or  at  such  earlier  day  or  times  as        1651. 
Rhoades  or  his  executors,  &a,  should  appoint  for  the  pay-        ywn 
vteait  thereof,  by  a  notice  in  writing,  to  be  given  to  Malpas 
or  his  executors,  &c.,  fourteen  days  at  least  before  such  day 
or  time,  the  deed  should  be  void;  and  that,  in  the  mean- 
time, interest  should  be  payable  half-yearly  on  the  prin- 
cipal sum  secured  and  remaining  unpaid.     The  deed  then 
oontained  a  covenant  by  Malpas  to  pay  the  principal  sum 
and  interest,  according  to  the  terms  of  the  deed;  and  it  was 
thereby  declared  that,  after  and  in  case  of  default  in  pay- 
ment of  the  principal  sum  or  any  part  thereof,  contrary 
to  the  tenor  and  effect  of  the  said  proviso,  and  in  respect 
of  the  interest,  after  notice  requiring  payment  thereof,  it 
should  be  lawful  for  Khoades,  his  executors,  &a,  peaceably 
to  take  into  his  and  their  possession,  and  to  hold  and 
enjoy,  all  the  said  goods  and  chattels,  and  to  sell  them  && 
And  further,  that,  until  default  should  be  made  in  pay- 
ment of  the  said  principal  sum  according  to  the  terms  of 
the  deed,  or  until  default  should  be  made  in  payment  of 
interest  on  the  said  principal  simi,  afler  fourteen  days  no- 
tice requiring  payment  of  the  same,  "  it  should  be  lawful 
for  Malpas,  his  executors  or  administrators,  to  hold,  make 
use  of,  and  possess,  the  goods  and  chattels  hereby  assigned, 
or  intended  so  to  be,  without  any  manner  of  hinderance  or 
disturbance  of  or  by  him  the  said  J.  Rhoades,  his  execu- 
tors, administrators,  or  assigns.'^    In  1845,  Rhoades,  for  a 
valuable  consideration,  conveyed  the  goods  to  the  plain- 
tiffs.    In  December,  1849,  Malpas,  who  was  then  the  land- 
lord of  the  hotel  in  which  the  property  was,  became  bank- 
rupt; and  shortly  afterwards,  the  defendant  Bittleston 
was  appointed  his  official  assignee,  and  the  other  defend- 
ants creditors'  assignees     On  the  19th  of  February,  1850, 
the  goods  were  sold  by  the  assignees,  on  the  ground  that 
they  were  in  the  reputed  ownership  of  the  bankrupt  at 
the  time  of  his  bankruptcy.    No  demand  had  been  made 
by  Rhoades  or  the  plaintiffs  of  the  principal  money  or 


\ 
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1851.  interefit  in  the  meantime  firom  Malpaa.  Under  these  cir- 
cumstances, the  learned  Judge  directed  a  verdict  to  be 
found  for  the  plaintifis  for  the  value  of  the  goods,  leave 
being  reserved  to  the  defendants  to  move  to  set  that  ver- 
dict aside,  and  to  enter  a  verdict  for  them. 

Knowles  having  obtained  a  rule  nisi  accordingly, 

Hoffgins  and  Cowling  shewed  cause  (June  6,  and  Nov. 
4). — ^The  plaintiffs  do  not  dispute  the  rule  of  law,  that,  in 
order  to  maintain  this  action,  at  the  time  of  the  conver- 
sion they  must  have  been  entitled  to  the  possession  of 
as  well  as  the  property  in  the  goods:  Gordon  v.  Har- 
per (a),  I^aac  v.  Bdcher  (6).    First. — ^According  to  the  true 
construction  of  the  mortgage-deed,  Malpas  merely  held 
the  goods  as  tenant  at  will     In  Gordon  v.  Harper,  the 
landlord  had  parted  with  the  property  to  his  tenant  for  a 
definite  time;  and  it  was  held  that  the  action  would  not 
lie  against  the  sheriff  for  an  alleged  conversion  during  the 
existence  of  the  term.    Now  the  deed  here  does  not  con- 
tain any  negative  words  to  prevent  Rhoades  from  seizing 
the  goods  at  a  period  antecedent  to  the  22nd  of  March, 
1850.    The  concluding  clause  does  not  constitute  a  lease, 
but  amounts  in  effect  only  to  a  covenant,  by  which  the 
mortgagor  holds  the  goods  as  tenant  at  will    If  the  deed 
were  construed  to  be  a  lease  for  a  term  certain,  the  proper- 
ty would  pass  to  the  lessee  for  a  period  of  five  years  from 
the  date  of  the  assignment  to  the  mortgagee,  which  could 
never  have  been  the  intention  of  the  parties.    The  instru- 
ment does  not  amount  to  a  lease,  for  want  of  certainty  of 
time,  according  to  the  rule  to  be  found  in  Sheppard's  Touch- 
stone, by  Preston,  2  voL,  p.  272.    This  question  was  much 
discussed  in  Doe  d.  Pardey  v.  Day  (c),  where  the  several 
authorities  upon  the  subject  are  collected.     Where  the 

(a)  7  T.  R  9.  (b)  6  M.  &  W.  139.  (c)  2  Q.  B.  147. 
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vorda  of  the  instrament  shew  that  it  is  the  intent  x>f  the       1351 . 
parties  that  the  one  shall  divest  himself  of  the  possession,      '"T*^' — ' 
and  tiie  other  come  into  it  for  a  dEeterminate  timB^  the  in-    _     v. 
stmment  is  in  effect  a  lease;  and  upon  that  principle  TT^I* 
Unjofi  T.f  aQ(a)  was  decided;  but  Lord  Denfium^  C.  J., 
in  Chapman  v.  Beecham  (6),  says  that  WUkinson  v.  HaU 
was  questioned  in  Doe  d.  Pardey  v.  Day^  upon  the  authori- 
ty of  the  passage  in  Sheppard's  Touchstone,  which  was  not 
brought  to  the  attention  of  the  Court  of  Common  Pleas. 
Bradley  v.  Copley  (c)  was  much  relied  upon  by  the  defend- 
ants in  moving  this  rule;  but  the  authority  of  that  case 
upon  the  question,  which  is  the  same  as  that  now  before 
&e  Court,  is  extremely  doubtful,  and  indeed  it  appears  to 
have  been  scarcely  argued    If,  then,  Malpas  was  a  mere 
tenant  at  wUl  under  the  deed,  the  tenancy  was  determined 
by  the  assignment  to  the  plaintiffa 

Secondly. — ^Assuming  the  deed  to  amount  to  a  lease, 
the  sale  by  the  assignees  destroyed  the  bailment,  accord- 
ing to  the  well-known  rule  to  be  found  in  Co.  litt  71.  a. 
If  Malpas  had  himsdfexM  the  goods  before  his  bankrupt- 
cy, that  would  have  destroyed  the  biailment;  and  for  this 
purpose,  therefore,  the  act  of  the  assignees  is,  in  point  of 
law,  the  act  of  the  bankrupt  In  Gordon  v.  Harper  the 
goods  were  taken  in  execution  by  ihe  sheriffs  and  it  was 
held  that  the  plaintiff  did  not  thereby  become  entitled  to 
the  possession;  but  in  Cooper  v.  WiUomatt(d)  BudBrya/nt 
V.  WardeU  (e),  the  bailee  himself  effected  the  sale,  and  it 
was  held  that  the  bailment  was  destroyed. 

Knowles^  Crontpton,  and  Aepland  in  support  of  the  rule. 
— ^The  present  action  does  not  lie.  First. — It  is  clear  that 
the  bankrupt  did  not  hold  the  goods  as  tenant  at  will- 
The  deed  contains  a  positive  and  affirmative  covenant,  by 

(a)  3  Bing.  N.  C.  508.  (d)  1  C  B.  672. 

(6)  3  Q.  B.  780.  («)  2  Exch.  479. 

(c)  1  C.  B.  685. 
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1851.  which  he  is  entitled  to  hold  them  for  a  term  certain,  defeat 
Finn  ^^^^^  ^  ^^^  meantima  Bradley  ▼.  Capley  (a),  and  Wheeler 
Y.  Montefiore  (b\  are  express  authorities  in  the  defendants' 
favour. 

Secondly. — The  sale  did  not  determine  the  bailment. 
If  the  bailee  destroys  the  chattel,  or-  does  that  which 
amounts  to  a  destruction  of  it,  the  case  would  be  differ^ 
ent:  Bloxam  y.  Sanders  (c). 

Thirdly. — Supposing  the  deed  to  create  a  tenancy  at 
will  in  one  sense  of  the  words,  it  is  not  such  a  tenancy  at 
will  as  to  bring  the  case  within  the  rule  in  Co.  Litt,  which 
is  to  be  understood  of  a  tenancy  at  will  in  the  strictest 
sense  of  the  term,  as  for  instance,  such  a  tenancy  as  is 
created  by  a  loan.  But  this  tenancy  could  not  have  been 
determined  at  the  will  of  eitfier  party. 

Lastly. — ^The  plaintiffs  should  either  haye  brought  their 
action  against  the  yendee  of  the  goods  after  demand,  or 
they  should  have  declared  for  an  injury  to  their  reversion  : 
HaU  V.  Pickard  (d),  Wilkinson  v.  King  (e),  WUmshurst  v. 
Bowker  (/). — ^They  also  referred  to  HuUon  v.  Bragg  (gr), 
McCarthy  v.  Abel  (h),  Howes  v.  BaJl  (i),  Smith  v.  Sheriff  of 
Middlesex  (k),  Newberry  v.  Colvin  (I),  Pain  v.  WhiUakerirn), 
Loeschman  v.  Machin  (n),  Manders  v.  WHliams  (o),  Rogers 
V.  Orazebrook  (p),  and  Youl  v.  Harbotile(q). 

Cur.  adv.  vult 
The  judgment  of  the  Court  was  now  delivered  by 
Pabke,  B. — This  case  was  argued  before  us  in  the  last 

(a)  1  C.  B.  686.  (i)  7  B.  &  C.  481. 

lb)  2  Q.  B.  133.  Ik)  15  East>  607. 

(c)  4  B.  &  C.  941.  (0  7  Bing.  190. 

(d)  3  Camp.  187.  (m)  1  By.  &  M.  99. 

(e)  2  Camp.  336.  (n)  2  Stark.  311. 
(/)  5  Bing.  N.  C.  641.  (o)  4  Exch.  339. 
Iff)  7  Taunt.  14.  (p)  8  Q.  B.  896. 
(A)  6  Eastj  388.  (q)  2  Peake  N.  P.  49. 
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Teruiy  on  shewing  cause  against  a  rule  for  setting  aside  a        1851. 
verdict  for  the  plaintiffs  and  entering  a  nonsuit,  on  the        b^JJT' 
ground  that  the  plaintiffs  had  no  right  to  recover  the  chat-    _     ^* 
tels,  the  subject  of  the  action,  in  trover  against  the  defend- 
ants, the  assignees  of  a  bankrupt  of  the  name  of  Malpas. 

Halpas,  and  a  person  of  the  name  of  Rhoades,  had  mar- 
ried sisters,  and  were  entitled,  in  right  of  their  respective 
wives^  to  a  distributive  share  of  the  effects  of  their  mother, 
who  died  intestate.  The  bankrupt  and  his  wife  had  car- 
ried on  business  with  these  effects;  and  on  an  account 
and  division  taking  place  between  Malpas  and  Rhoades, 
&e  former  was  found  indebted  in  16782.  and  upwards  to 
the  latter,  and  thereupon  executed  to  him  a  mortgage  of 
the  goods  and  chattels  in  question  in  this  action,  on  the 
28th  of  September,  1845.  By  the  mortgage  deed,  Malpas 
conveyed  to  Rhoades  absolutely,  subject  to  a  proviso,  that 
if  Malpas  should  pay  Rhoades  16782.  on  the  22nd  of  March, 
1850,  or  at  such  earlier  day  or  times  as  Rhoades  should 
appoint,  by  giving  fourteen  days  notice  to  Malpas,  and 
should  pay  interest  in  the  meantime,  the  conveyance  should 
be  void ;  and  it  was  agreed  between  the  parties,  that  until 
default  should  be  made  in  the  payment  of  the  principal 
sum  of  16782.  at  the  time  before  specified,  or  the  interest, 
after  fourteen  days  notice,  it  should  be  lawful  for  Malpas, 
his  executors,  and  administrators,  to  hold  and  enjoy  the 
chattels.  Malpas  continued  to  keep  possession  of  the  chat- 
tels, according  to  the  deed,  till  the  13th  of  December,  1849, 
when  he  became  bankrupt;  and  his  assignees,  who  were 
the  defendants,  on  the  19th  of  February,  1850,  sold  the 
whole  of  them  absolutely, — not  merely  the  bankrupt's  in- 
terest No  demand  was  made  by  Rhoades  or  the  plaintiffs 
for  the  principal  money  or  interest  in  the  meantime  from 
Malpas.  Rhoades,  after  the  execution  of  the  deed,  assigned 
the  goods  to  the  plaintiffs. 

It  was  contended  on  behalf  of  the  defendants,  that^  by 
the  covenants  in  the  deed,  Rhoades  gave  an  interest  in  the 
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1851.  chattels,  in  the  nature  of  a  demisej  until  the  22nd  of  Haxch» 
I860,  defeasible  hj  a  notice,  according  to  the  terms  of  the 
deed,  to  pay  at  an  earlier  period ;  consequently,  that,  at  the 
time  of  the  conyersion  by  the  sale  on  the  19thof  February, 
1850,  the  plaintiffs,  the  assignees  of  Rhoades,  had  no  pre- 
sent right  of  possession,  and  therefore  could  not  maintain 
an  action  of  trover,  on  the  principle  laid  down  in  Gordon 
V.  Harper  (a)  and  Bradley  v.  Copley  (b). 

The  plaintiffs  on  the  other  hand  contended,  that  no  in- 
terest for  any  time  passed  by  the  deed  to  Malpas ;  but  that 
the  covenant  for  the  enjoyment  by  Malpas  either  operated 
as  a  mere  covenant,  or  at  most  as  a  bailment  to  hold  at 
will,  and  if  so,  Rhoades  might  have  maintained  an  action 
of  trover  against  the  defendants.  We  think  that  the  effect 
of  the  agreement  of  the  parties  in  this  case  was  to  give, 
not  a  mere  possession  and  the  use  of  the  chattels  to  Malpas, 
as  a  bailee,  but  the  right  of  possession  and  use  for  the  term 
ending  the  22nd  of  March,  1 850,  defeasible  by  non-payment 
of  the  principal  on  fourteen  days  notice,  and  non-payment 
of  the  interest  in  the  meantime.    The  duration  of  the  time 
of  holding  was  not  uncertain,  as  it  would  have  been  had 
it  been  only  until  such  notice  had  been  given;  and  in  that 
case  it  might  have  been  a  term  for  life  (which  would  not 
be  so  in  the  case  of  a  demise  of  land,  for  want  of  livery  of 
seisin).    But  it  has  a  certain  limit  which  it  cannot  exceed, 
namely  the  22nd  of  March.    It  is  therefore  good  as  a  grant 
of  a  term  defeasible,  as  suggested  by  Mr.  Preston  in  his 
commentary  on  the  passage  in  Shop.  Touch  272.    It  is  too 
late  to  contend  that  the  provision  as  to  possession  was  a 
mere  covenant,  after  the  cases  on  this  subject,  concluding 
with  Bradley  v.  Copley  (c).    If,  therefore,  these  goods  had 
been  simply  taken  by  a  third  person  out  of  Malpas's  custody 
during  the  term  stipulated  for,  no  action  of  trover  could 
have  been  maintained,  because  the  plaintiffs  would  have 

(a)  7  T.  R  9.  (b)  1  0.  R  686.  (c)  1  C.  B.  699. 
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had  no  pxesent  right  to  the  possessioiL  The  cases  of  Oor-  ISSI. 
im  T.  Sharper  and  Bradley  y.  Copley  would  certainly  have 
applied.  But  the  learned  counsel  for  the  plaintiffs  con- 
tended, that  if  the  bailment  was  for  that  term,  it  was  put 
on  end  to  by  the  act  of  the  assignees  (whose  act  for  this 
pnrpoae  is  the  same  as  that  of  Malpas  himself),  in  selling 
the  chattels  absolutely  before  the  22nd  of  March,  1850, 
a&d  ao  preventing  themselves  firom  returning  them  at  the 
end  of  the  term,  and  that  such  sale  was  itself  a  conver- 
saon;  and  we  are  of  that  opinion. 

lliefe  is  no  reported  case  exactly  like  the  present    In 
that  of  Bryant  y.  WardeU  (a),  the  chattels  were  bailed /or 
a  time  certain^  and  trover  was  held  to  lie  by  the  bailor,  be- 
cause the  bailee  had  done  what  was  equivalent  to  the 
destruction  of  the  chattels,  and  so  brought  himself  within 
the  principle  laid  down  by  Lord  Coke  in  Co.  Litt  71.  a., 
namely, "  That,  if  one  lends  oxen  to  another  to  plough  his 
land,  and  he  kills  them,  the  owner  may  have  trespass,  or 
trespass  on  the  case,  at  his  election."'    In  some  cases,  the 
bailment  has  not  been  for  a  time  certain^  as  in  FouZ  v.  Jlor- 
hctUe  (b),  where  a  carrier  was  held  liable  in  trover  for  a  mis- 
delivery.   So  in  WiUeinson  v.  King  (c),  Loeechmam,  v.  Mor 
cUn  ((2),  and  Cooper  v.  WiUomatt  {e),  it  would  rather  seem 
that  the  bailment  was  for  a  time  certain,  viz.  in  each  case 
from  week  to  week;  no  distinction,  however,  appears  to  have 
been  made  by  the  Court  between  such  a  bailment  and  one 
at  will   But  it  was  held,  that  the  act  of  the  bailee  in  doing 
a  thing  entirely  inconsistent  with  the  terms  of  the  bailment, 
though  not  amounting  to  a  destruction  of  the  chattel,  was 
a  determination  of  the  lawful  bailment,  and  caused  the  pos- 
sessory title  to  revert  to  the  bailor,  and  entitled  him  to 
Tnaintain  an  action  of  trover.    It  is  true  that,  if  it  had  been 
done  by  the  bailee  animo  furandi,  it  could  not  have  been 

(a)  2  Ezch.  282.  (d)  2  Stark.  300. 

(b)  2  Peake  N.  P.  49.  (e)  1  C.  R  672. 

(c)  2  Camp.  335. 
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1861.        punishable  as  a  larceny;  because^  being  lawfully  in  posses- 
sion of  the  chattel^  the  taking  it  would  not  be  either  a 
trespass  vi  et  armis  or  felony,  unless  the  nature  of  the  ar- 
ticle had  been  changed,  as  by  breaking  open  a  bale ;  the 
reason  for  which  distinction  is  somewhat  subtle,  but  is  fully 
explained  in  the  Year  Book,  13  Edw.  4,  foL  9  b,  namely, 
that  the  possession  of  the  article  in  its  original  state  was 
with  the  consent  of  the  bailor,  and  therefore  lawful ;  but 
there  was  no  consent  to  the  possession  of  the  article  in  its 
altered  state,  so  that,  after  the  alteration,  the  bailment  was 
determined.    But,  although  the  delivery  of  the  chattels  to 
a  third  person  in  their  entire  state  would  not  have  been 
felony,  that  delivery,  at  all  events,  under  an  absolute  sale, 
was  wrongftd  nevertheless;  for  the  contract  between  these 
parties  never  meant  to  authorise  Malpas,  his  executors  or 
administrators  (not  assigns)  to  do  more  than  use  the  chat- 
tels, and  not  to  give  the  use  to  a  third  person,  certainly 
no|pfer  a  longer  period  than  his  own  term.    The  transfer 
of  the  property  absolutely  to  a  stranger  was,  therefore,  un- 
questionably wrong,  and  it  operated  as  a  disclaimer  of 
tenancy  at  common  law.    We  are  of  opinion,  therefore,  that 
the  plaintiffs  are  entitled  to  recover,  and  that  the  rule  must 
be  discharged. 

Rule  discharged. 
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1851. 

Thabbatt  V.  Trbyor.  Dee.  6. 

XHIS  waa  a  rule  calling  on  A.  Underwood^  an  attorney  A.,  an  attorney, 

of  this  Court,  to  shew  cause  why  he  should  not  pay  to  W.  em^yedbya 

Ellaby  the  sum  of  7i  16a,  pursuant  to  his  undertaking.  ^n'wM^e^r- 

It  appeared  from  the  affidavits  that  Ellaby  was  the  at-  ation  of  the  bt- 

4m    m         i««m»                    •         1           111         .  ter  handing  him 

tomey  of  the  plaintiff  m  an  action  brought  by  her  m  a  oyer  the  papers 

county  court,  in  which  she  was  nonsuited.     The  plaintiff  ^J  m^- 

sabsequently  employed  Underwood  to  commence  an  action  l^^"-— "  ^* 

*                               .           .  of  any  monies 

for  the  same  cause  in  this  Court;  and  he,  requiring  the  wHichimay 

papers  for  that  purpose,  proposed  to  Ellaby  that  he  should  or  any  other 

accept  from  the  plaintiff  28,  per  week  in  payment  of  his  STpU^tiff's 

costs,  and  deliver  up  the  papers  upon  the  undertaking  of  ^^^  ^  ^ 

Underwood  to  pay  out  of  the  first  monies  which  might  halance  as  may 

come  to  his  hands  in  that  or  any  other  proceeding  on  the  your  hill  ^f° 

pl^tifT's  account  whatever  balance  might  remain  dme.  ^^.^^^^ 

Ellaby  wrote  to  Underwood  consenting  to  this  proposal;  *!»*  A.  was 

and  in  answer  Underwood  sent  him  the  following  let-  b.  oat  of  the 

.      first  monies  A. 

•®*  •  receiyed  on  ac- 

"  Tharratt  v.  Trevor.  count  of  the 

"Dear  Sir, — ^I  have  advised  the  plaintiff  to  pay  to  you  out^fthesur? 

the  sum  of  28.  per  week,  the  sum  mentioned  in  your  fa-  Sj^^^^^^ 

vour  of  this  date,  which  she  has  agreed  to  do;  but  of  any  oMts. 
monies  which  I  may  receive  on  this  or  any  other  proceed- 
ing on  her  account,  I  will  hand  you  such  balance  as  may 
remain  due  on  your  bill  of  costs  as  settled  at  91 

"  I  remain,  &c. 

"A.  UhdebwoSd." 

The  papers  were  delivered  up,  and  the  action  having 
proceeded,  the  plaintiff  obtained  a  verdict  and  judgment, 
and  Underwood  received  the  damages  and  costs.  Appli- 
cation was  then  made  to  him  for  payment  of  72.  10«.,  which 
remained  due  to  Ellaby  in  respect  of  his  costs;  and  pay- 
ment having  been  refused,  this  rule  was  obtained. 

VOL.  VII.  M  EXCH. 
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1851.  BramwM  shewed  cause  (Nov.  22)  and  argued,  that  the 

TuARftATT     undertaking  was  subject  to  the  lien  of  Underwood  for  his 
Tbbvob.      ^^^\  <^d  that  he  was  only  bound  to  pay  over  the  balance 
after  they  were  satisfied. 

Simony  in  support  of  the  rule^  argued  that  it  was  an  ab- 
solute undertaking  to  pay  as  soon  as  any  monies  of  the 
plaintiff  were  received. 

Cur.  adv.  vttltL 

Pa&eb,  B.y  now  said — ^In  this  case  we  took  time  to  look 
into  the  affidavits  and  consider  the  effect  of  the  under- 
taking.   It  was  in  these  terms: — [His  Lordship  read  the 
letter.] — ^In  consideration  of  that  undertaking,  the  papers 
were  handed  over  to  Mr.  Underwood,  who  from  that  time 
conducted  the  suit,  which  is  now  brought  to  a  termination, 
and  he  has  received  the  proceeds.    Mr.  Bra/mweU  on  shew- 
ing cause  set  up  for  the  first  time— because  that  never  ap- 
pears to  have  been  set  up  in  the  correspondence,  nor  was 
the  objection  ever  made  in  the  affidavits — ^that  his  client 
was  only  bound  to  pay  out  of  the  surplus  after  deducting 
his  own  bill  as  an  attorney,  for  which  he  had  a  lien  on  the 
sum  recovered;  and  a  doubt  was  entertained  at  the  time 
of  the  argument  whether  that  was  the  meaning  of  the  con- 
tract or  not    We  have  all  of  us  considered  it,  and  are  sa- 
tisfied that  there  was  an  obligation  on  Mr.  Underwood  to 
pay  out  of  the  monies  which  he  received  without  insisting 
on  his  own  lien;  and  therefore  the  rule  must  be  absolute. 

Rule  absolute. 


Isaac  %  Wtibl  iN^X 

This  ww  %  nle  cJSof  mt  dtt  >dge  of  die  contr 
coot  of  GonivaD  mal  J.  IsHK,  dtt  pbiMiC  to  ^ew  case 
-mhj  m  ppohibilioii  AoaU  «ot  in«e  to  icbUami  J.  Isttue 
from  procceJiug  in  m  ^aiBt  in  litt*  cool 

It  appeared  lijdwafidATils^tiialtkeckimmtWplttiit  

adsiiniMiMinaSCJ^mBddttpaiticiikisofdenft^  ir»ii  ^      * 


ei  TsnMs  hens  fiir  goods  sai^lied  aft  fftmat  tuaes^  SLTwtjm^ 


amoaaBtaiff  in  the  vImIo  to  SOL  At  die  kenriar  of  tlie  ^>(«^«^  ^«» 
caaae^  the  plaiatiff  admitted  on  qoaB-eTiaiinatioa  Aat  tke  i>Baiw»wit 
som  €£98L  19jl  2d  tcs  dae  to  him  for  goods  supplied  oih  ^oaUufMir 
der  the  same  oontract    It  ma  theieopoa  oljected  by  the  —  ^^jSit 


def«daat  Aat  the  Coort  had  BO  jarisdicti<m,  and  that  the  ^titk 
plaintiff  shooldhaTeiasaed  his  plaint  for  981 19«^Sd;  and  ^b»^ 
have  made  therein  a  fonnal  abandonment  of  the  excess  ^^^^l^^f** 
shore  SOL    The  jndge  leqnired  the  phintiff  to  abandon 
tfieezoess;  and  an  entiy  ma  made  on  the  partieolars  of  de- 
mand that  the  50IL  iras  ''infbllsatisfiMstionofdSl  19a  fd^ 
the  overplus  thereof  having  hem  abandoned.'*    Jndgnrant 
was  then  given  for  the  plaintiff  for  SOL;  and  an  entry  iras 
made  on  the  judgment  that  the  501L  iras  '' in  full  discharge 
aUdSL  19a  2<i,  being  the  amount  due  firom  the  defendant 
at  the  time  tiie  action  iras  brought"' 

The  present  rule  was  obtained  on  the  ground  that  the 
ooort  had  no  jurisdiction,  inasmuch  as  the  abandonment 
oof^t  to  have  been  made  on  the  plaint  or  summons. 


Kingdan  shewed  cause  in  Midiaelmas  Term  (Nov.  22). 
-—The  question  is,  what  is  the  proper  time  and  mode  for 
t  pkintiff  to  abandon  the  excess  of  his  demand.  That 
depends  upon  the  construction  of  the  69rd  section  of  the 
9  &  10  Yict  c.  95,  which  enacts  that  "  it  shall  not  be  law- 
fid  for  any  plaintiff  to  divide  any  cause  of  action,  for  the 
purpose  of  bringing  two  or  more  suits  in  any  of  the  said 

m2 
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1851.        courts;  but  any  plaintiff  having  cause  of  action  for  more 
than  20Z.)  for  which  a  plaint  might  be  entered  under  this 
Act  if  not  for  more  than  202.,  may  abandon  the  excess, 
and  thereupon  the  plaintiff  shall,  on  proving  his  case,  re- 
cover to  an  amount  not  exceeding  202. ;  and  the  judgment 
of  the  court  upon  such  plaint  shall  be  in  full  discharge  of 
all  demands  in  respect  of  such  cause  of  action,  and  entry 
of  the  judgment  shall  be  made  accordingly."    By  the  13 
&  14  Vict,  c  61,  s.  1,  the  jurisdiction  of  the  county  courts 
is  extended  to  502.,  and  the  same  provision  as  to  abandon- 
ment applies  to  the  latter  sum.    There  are  two  answers  to 
the  rule :  first,  that  this  is  not  a  question  of  jurisdiction,  hut 
of  practice;  and  the  authorities  establish  that  a  prohibition 
will  not  be  granted  in  respect  of  matters  which  only  con- 
cern the  practice  of  an  inferior  court  In  Ex  'parte  Smyth(a), 
the  Court  of  Queen's  Bench  and  also  this  Court  refused  to 
interfere  by  prohibition,  where  the  Judicial  Committee  of 
the  Privy  Council,  having  reversed  a  decision  of  the  Court 
of  Arches  in  a  matrimonial  suit,  had  gone  on  to  retain  the 
principal  cause,  that  form  of  decree  being  considered  a 
matter  of  practice.    The  doctrine  was  carried  further  in 
JoUy  V.  Bainea  (6),  where  a  prohibition  to  the  Court  of 
Arches  was  refused,  notwithstanding  certain  depositions 
had  been  taken  in  contravention  of  a  general  order  of  that 
Court,  founded  on  the  10  Geo.  4,  c.  53,  s.  9.    In  Mellish  v. 
Richardson  (c),  Bayley,  B.,  in  delivering  the  opinion  of  the 
Judges  said,  '^  The  practice  of  the  Courts  below  is  a  matter 
which  belongs  by  lawto  the  exclusive  discretion  of  the  Court 
itself,  it  being  presumed  that  such  practice  will  be  control- 
ed  by  a  sound  legal  discretion.    It  is  therefore  left  to  their 
own  government  alone,  without  any  appeal  to  or  revision 
by  a  superior  Court."    The  12  &  13  Vict  c.  101,  s.  12,  em- 
powers the  Lord  Chancellor  to  appoint  five  County  Court 


(a)  3A.&E.719;  2  CM.  &R  748.  (b)  12A&E.201. 

(c)  1C.&R224. 


MICHABLMAS  TAOATIOK,   15  VICT.  165 

Judg^  to  frame  general  rules  and  orders  concerning  the        1861. 
practice  and  proceedings  of  those  Courts.  Under  that  pro-        j^^^^j 
yision,  they  might  firame  rules  respecting  the  time  and  mode       ^''• 
in  which  a  plaintiff  should  abandon  the  excess  of  his  claim; 
and  the  rules  so  framed  might  be  at  variance  with  any  rule 
laid  down  by  this  Court;  which  shews  that  the  question  is 
purely  one  of  practice     [He  also  referred  to  the  58th;  59th, 
60th,  &  78th  sections  of  the  9  &  10  Vict.  c.  95.] 

Secondly,  the  abandonment  was  rightly  made.  Since  the 
statute  specifies  neither  the  time  nor  mode  of  abandonment, 
it  is  enough  if  it  be  done  in  court,  so  as  to  satisfy  the  judge 
that  the  plaintiff  has  in  fact  abandoned  the  excess.  Where 
a  summons  in  a  cotmty  court  was  served  at  a  wrong  place, 
and  the  defendant  had  no  knowledge  of  the  proceedings 
until  his  goods  were  taken  in  execution,  this  Court  refused 
to  interfere  by  prohibition,  it  appearing  that,  before  judg- 
ment, proof  had  been  given  to  the  satisfaction  of  the  judge 
that  the  summons  had  been  served  as  required  by  the  sta- 
tute: Rcbinson  y.  Lenaghan  (a).  In  Vines  v.  Amold(b),  a 
plaintiff,  who  had  a  cause  of  action  for  SSI.  10^.,  entered  a 
plaint  in  the  county  court  for  1 71,  parcel  of  it.  At  the  hear- 
ing of  the  cause,  the  plaintiff  did  not  appear;  but  the  de- 
fendant being  present,  and  having  admitted  the  claim,  the 
court  gave  judgment  for  that  amount.  The  plaintiff  hav- 
ing aflexwards  brought  an  action  in  the  superior  Court  for 
the  balance,  Mavle,  J.,  said,  '^  If  the  plaintiff  had  appeared, 
the  defendant  might  have  said  he  was  entitled  to  judgment, 
unless  the  plaintiff  abandoned  the  residue  of  his  claim,  and 
the  plaintiff  might  then  either  have  abandoned  it  or  with- 
drawn.^' That  implies  that  an  abandonment  at  the  hear- 
ing is  sufficient  Kimpton  v.  WiMey  (c)  shews  that  it  may 
be  made  at  the  trial,  or  by  a  mere  entry  on  the  judgment. 
In  BrunskiU  v.  Powell  (d),  Parke,  B.,  said,  "  It  was  urged 


(a)  2  Exch.  333.  (c)  10  L.  J.,  C.  P.,  269. 

lb)  8  C.  B.  632.  {d)  19  L.  J.,  Exch.,  362. 
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1851,        that,  the  plaintiff  having  recovered  in  the  county  court  20/L 
upon  that  demand,  he  could  not  recover  for  the  remainder, 
having  <mce  recovered  for  20L    It  does  not  appear  that  he 
entered  any  disclaimer,  or  any  minute  or  memorandum  up- 
on the  records  of  the  county  court  disclaiming  the  remaitt* 
der,  at  the  time  that  he  recovered  the  201"    [Pa/rkey  B. — 
What  I  there  said  was,  that  there  must  be  some  entry  of 
the  abandonment  on  the  recc»rds  of  the  court;  but  I  did 
not  express  any  opinion  as  to  the  time  at  which  it  was  to 
be  made.}    If  the  plaintiff  verbaUy  abandoned  the  excesB 
at  the  trial,  the  clerk  of  the  court  might,  under  the  111th 
section  of  the  9  &  10  Vict.  c.  95,  make  an  entry  to  that 
effect,  which  would  then  become  a  record  oi  the  court. 
The  point  was  adverted  to,  but  not  decided,  in  The  Apo- 
ihecaries  Comptmy  v.  Burt  (a).     The  practice  in  the  old 
county  courts  was  to  enter  on  the  declaration  an  acknow- 
ledgment of  the  receipt  of  so  much  as  to  reduce  the  debt 
under  40a  :  Com.  Dig.  "County"  (C.  8.)  Neither  the  plaint 
nor  summons  disclosed  the  plaintiff ^s  claim:  Dalton^s  She- 
riff, 216,  42a 

Udall,  in  support  of  the  rule. — ^The  cases  of  Ea  parte 
Smyth  and  JoUy  v.  Bainea  have  no  application,  because 
there  the  inferior  courts  had  jurisdiction  over  the  subject 
matter;  here  the  abandonment  of  the  excess  is  necessary 
to  give  the  court  jurisdiction;  and  therefore  some  entry  to 
that  effect  should  be  made  on  the  plaint  or  particulars  of 
demand.  There  is  no  reason  why  a  defendant  should  be 
compelled  to  attend  the  county  court  in  order  to  ascer- 
tain the  real  amount  of  the  plaintiff's  claim,  when  he 
might  be  willing  to  pay  at  once,  if  he  were  informed  by 
the  plaint  that  the  excess  was  abandoned.  The  59th  sec- 
tion of  the  9  &  10  Vict.  c.  95,  requires  the  substance  of 
the  adion  intended  to  be  brought  to  be  specified  in  the 

(a)  5  Exoh.  363. 
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plttnt.  Th%  63rd  section^  after  enacting  that  a  plaintiff  ^  id^l- 
shall  not  divide  any  cause  ofacHan  to  enable  him  to  bring 
mtmsnl  Btuts  in  the  county  court,  but  that  if  his  claim 
ezceedt  the  prescribed  amount  he  may  abandon  the  ez- 
eessy  &a,  proceeds  thus:  ''and  the  judgment  of  the  Court 
on  such  pkdnt  shall  be  in  fiiU  of  all  demands  in  respect  of 
aach  canae  of  action.''  The  expression  '^  cause  of  action'' 
must  have  the  same  meaning  in  the  latter  as  in  the  form- 
er part  of  the  section;  and  therefore  the  judgment  is  to  be 
in  satisflMtton  of  the  cause  of  action  stated  in  the  plainly 
that  is,  the  daim  after  abandonment  of  die  excess.  By  the 
74<tii  section,  the  defendant  is  to  appear  on  a  day  named 
in  the  summons  to  ans^rer  such  jdaiiU;  and,  by  the  76th 
section,  no  evidence  shall  be  given  of  "  any  demand  or 
cause  of  actum"  not  stated  in  the  summons*  Unless  the 
abandonment  be  made  by  some  entry  on  the  plaint  or  par- 
ticnlais  uf  demand,  this  inconvenience  might  arise,— that, 
if  the  defendant  did  not  appear  at  the  trial,  the  plaintiff 
irauld  obtain  judgment  for  602L,  and  the  defendant  would 
have  no  defence,  if  sued  the  next  day  for  the  excess.  Or 
suppose  the  defendant  appeared,  and  the  plaintiff  refused 
to  abandon  the  excess,  what  course  is  to  be  taken?  It  is 
submitted  that  the  plaintiff  could  not  be  nonsuited;  for  a 
nonsuit  proceeds  on  the  ground  that  the  party  does  not 
appear  to  support  his  claim;  whereas  the  plaintiff  appear- 
ed to  support  that  which  was  stated  in  the  plaint  as  his 

cause  of  action. 

Cur*  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pahkx,  R — ^This  was  a  motion  for  a  prohibition  against 
the  judge  of  the  county  court  of  Cornwall,  to  prohibit  him 
from  h<dding  plea  on  a  plaint  of  502.  for  goods  sold.  It 
appeared,  on  affidavit,  that  this  was  part  of  a  larger  sum 
of  982.  odd  for  goods  supplied  at  different  times,  which 
would  constitute  an  entire  demand,  upon  the  principle 
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1861.  laid  down  in  OrimUy  v.  Aykroyd  (a) ;  and  it  was  contend- 
ed that  the  judge  had  no  jurisdiction  to  try  a  plaint  for 
part  of  a  demand,  which  this  was,  unless  a  disclaimer  was 
entered  on  the  proceedings  of  the  court  at  the  time  of  the 
plaint  entered. 

The  63rd  section  of  the  9  &  10  Vict  a  95,  provides—- 
[His  Lordship  read  the  section.]  On  the  construction  of 
this  clause,  it  has  been  held,  in  Vines  v.  Arnold  (6),  and 
BrunskiU  v.  Powell  (c),  that  the  mere  fact  of  suing  for  a 
portion  of  an  entire  demand  is  not  an  abandonment  of  the 
excess,  but  that  some  act  of  abandonment  in  the  court  is 
necessary ;  and  it  seems  that  a  memorandum  of  such  aban- 
donment ought  to  be  entered  on  the  proceedings  of  the 
court  But  it  does  not  clearly  appear  from  the  wording  of 
this  section,  nor  has  it  been  decided,  when  such  abandon- 
ment must  take  place.  The  plaintiff  may  abandon,  and 
thereupon,  on  proving  his  case,  recover  the  amount  to  the 
extent  to  which  the  county  court  has  jurisdiction. 

The  most  reasonable  course  undoubtedly  is,  that  the 
abandonment  should  be  on  the  face  of  the  summons  or 
particulars  annexed,  so  that  the  defendant  may  at  once 
acquiesce,  if  he  is  so  minded,  instead  of  being  obliged  to 
be  at  the  trouble  and  expense  of  attending  the  county 
court,  in  order  to  compel  the  plaintiff  to  abandon  the  ex- 
cess above  501.  on  the  hearing;  but  there  is  no  express 
provision  to  this  effect  in  the  Act  of  Parliament ;  and  the 
language  of  the  63rd  section,  though  equivocal,  seems  ra- 
ther to  intimate  that  the  abandonment  may  be  on  or  be- 
fore the  hearing. 

In  this  case  there  was,  at  the  time  of  the  hearing,  a 
formal  abandonment  of  the  excess  of  the  entire  demand 
above  502.,  and  an  entry  or  minute  thereof  made  on  the 
face  of  the  proceedings;  and,  after  such  an  abandonment, 
we  cannot  say  that  the  judge  of  the  county  court  had  not 

(a)  3  Exdu  470.        (h)  8  C.  B.  632.        (c)  19  L.  J.,  £xch.,  36i. 
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jntisdictioii  to  give  judgment  and  grant  execution  for  602.  1851. 
We  therefore  think  that  the  rule  should  be  discharged.  It 
certainly  would  be  well,  however,  that  the  county  court 
judges  should,  under  the  powers  of  the  12  &  13  Vict  c.  101, 
&  12,  make  a  role  to  require  the  disclaimer  to  be  stated  on 
the  fiice  of  the  summons  or  particulars  of  demand  annexed. 

Rule  discharged,  without  costs. 


MEMORANDUM. 


The  following  gentlemen  having  been  appointed  her  Ma- 
jesty's Counsel  in  last  Trinity  Vacation,  took  their  seats 
within  the  bar  on  the  first  day  of  MichaelmasTerm : — James 
Campbdl,  Esq.,  of  Lincoln's  Inn ;  Thomas  Chandless,  Esq.,  of 
Gray's  Inn;  William  Elmslei/y  Esq.,  of  the  Middle  Temple; 
J<^n  WiUiamWiUcock,  Esq.,  of  Lincoln's  Inn;  Walter  Govlr 
son,  Esq.,  of  Gray's  Inn ;  Orafia/m  Willmorey  Esq.,  of  the  Mid- 
dle Temple;  William  Thomas  Shave  Damiely  Esq.,  of  Lin- 
coln's Inn;  Frederick  William  Slade,  Esq.,  of  the  Middle 
Temple;  John  Baily,  Esq.,  of  Lincoln's  Inn;  John  Oeorge 
PhiUimore,  Esq.,  of  Lincoln's  Inn;  Brent  Spencer  FoUett, 
Esq.,  of  Lincoln's  Inn ;  John  MeUor,  Esq.,  of  the  Inner  Tem- 
ple; William  BvIkeleyOlasseyEsq,,  of  Lincoln's  Inn;  Richard 
Davis  Craig,  Esq.,  of  Lincoln's  Inn;  Samuel  Warren,  Esq., 
of  the  Inner  Temple;  Robert  Pashley,  Esq.,  of  the  Inner 
Temple;  Oeorge  W'Uliami  WHshere  BramweU,  Esq.,  of  the 
Inner  Temple;  Jamss  Anderson,  Esq.,  of  the  Middle  Tem- 
ple; WiUiami  Athertan,  Esq.,  of  the  Inner  Temple;  Hugh 
Em,  Esq.,  of  the  Middle  Temple ;  Charles  James  Hargreave, 
Esq.,  of  the  Inner  Temple;  and  Thom^is  Emerson  Headlam, 
Esq.,  of  the  Inner  Temple. 
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1862.  ^ 

"••■^y — '         James  and  Another  v.  The  Hon.  W.  E.  Cochbahb  and 
Jan.  21.  Another. 

An  indentaie  v>^  OYENANT. — ^The  declaration  stated,  that  the  plaintifis, 

which^min  ^^  ^^^  ^^^  ^^  October,  1824,  by  indenture,  demised  to  the 

Sf  KMrS  ^  defendants  a  certain  estate  in  the  parish  of  Houghton-le- 

EDgiand  were  Spring,  in  the  county  of  Durham,  and  all  the  collieries  and 

demised  for  the  ^        i*t«  t         t        ■■  mi  •     ^      ^ 

tenn  of  forty-  seams  of  coal  Within  and  under  that  estate.   This  deed  con- 

SnidAe foi-"  tained  clauses  by  which  full  liberty  and  power  was  given 

lowing  core-  ^o  the  Icssccs  to  dig,  siuk,  work,  &a,  to  make  pit  and  pits, 

lesMes:—  and  dig  trenches,  &c.  to  get  the  coal,  with  also  sufficient 

they  the  nid  "^^7  leave  or  liberty  of  passage  over  the  lands  to  carry 

^^J^^^j^^^F  away  the  coals,  and  also  to  erect  cabins  for  the  workmen, 

ortheir^CTTranto  and  all  needful  engines,  &c.;  and  also  "full  power  and  li- 

or  workmen, 
ahonld  and 

would  once  in  eTery  month,  or  oftener,  dtumg  the  said  term,  at  their  own  expense,  'draw  to  bank 
at  aome  of  the  pits  or  shafts  of  the  said  collieries  or  coal-mines  thereby  demised,  (proTided  tbat  the 
same  should  be  pits  or  shafts  fix>m  which  the  coals  of  the  thereby  demised  collienes  should  not  be 
worked  by  an  outstroke),**  L  e.  by  means  of  pits  or  shafts  upon  the  Bui£Ewe  of  the  adjoimiig  mines 
*— '^and  lay  in  some  conyenient  place  in  that  behalf,  upon  the  said  lands  and  premises  of  tiie  said 
lessors,  for  the  said  lessors,  their  heirs  or  assigns,  all  the  manure,  compost,  and  dung,  to  be  made 
and  bred  by  the  horses  employed  under  ground  in  working  the  said  demised  collieries,  and  Bhoald 
spend  and  bestow  so  much  thereof  and  of  all  such  dung,  manure,  compost,  &c^  as  should  be  made, 
bred,  or  arise  in,  under,  or  upon  the  said  estate,  lands,  and  premises  of  the  said  lessors,  or  any  part 
thereof^  as  might  be  neoessaiy  for  that  purpose,  in  dresung  and  manuring  any  lands  or  grounds  wnich 
they  the  said  lessees,  their  executors,  ftc.,  or  any  of  them,  might,  during  the  said  term  tlureby  gnnted, 
occupy  as  tenants  to  the  said  lessors  or  either  of  them,  their  or  either  of  their  hein  or  aHigni/* 
The  lease  contained  yarious  clauses  which  spoke  of  the  pits  or  shafts  to  be  sunk  on  the  demised 
premises,  but  did  not  contain  any  express  corenant  by  wmch  the  lessees  were  either  bound  to  nnk 
a  pit,  or  to  work  the  mines;  and  it  was  also  doubtful  whether  the  lessees  were  empowered  to  work 
the  demised  mines  by  **  outstroke:^ — Held^  that  no  covenant  could  be  in)plied  from  the  preceding 
covenant,  which  imposed  upon  the  lessees,  upon  the  mines  being  worked,  and  manure  being  made 
within  them,  the  obligation  of  sinking  a  pit  or  shaft  upon  the  demised  lands,  although  they  might 
be  liable  for  a  breach  of  covenant  in  working  the  mines  by  outstroke. 
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bcTty  to  the  lesaees^  their  execaton,  ftc.  from  time  to  time,      J^^ 
tnd  ml  all  times  dozing  the  oontinuance  <tf  the  demise,  to 
BttkA»  driTe,  and  ^Be  saeh  oatstroke  or  outstroke^i  drift  or 
drifts,  or  Qth^  coBununieations,  not  exceeding  the  breadth 
of  four  yards  each,  within  and  through  the  barrier,  bulk, 
or  warren  of  coal,  thereby  covenanted  as  thereinafter  men- 
ti<med  to  be  left  unworked  of  the  sud  colliery  adjoining 
to  any  other  coUieiy  which  they  then  were,  or  should  at 
any  time  thereafter  during  the  continuance  of  the  demise, 
become  possessed  of,  or  in  which  they  should  have  any  in- 
terest^ as  should  be  thought  necessary  or  conyenient  by  the 
leasees,  their  executors,  &c.  for  the  effectual  winning  of 
such  adjoining  colliery,  and  for  the  purpose  of  bringing 
and  conveying  under-ground  the  coals  which,  at  any  time 
during  the  continuance  of  the  demise,  should  be  wrou^t 
or  gotten  by  them  within  or  out  of  such  adjoining  colliery, 
and  which  should  be  thought  fit  or  convenient  to  be  brought 
and  conveyed  under-ground  from  such  adjoining  colliery 
unto  and  into  the  coUieiy  demised,  or  the  shafts  or  workings 
thareof  ;  and  thereby  and  by  such  outstroke  or  outstrokes, 
drift  or  drifts,  or  other  communications,  to  bring  and  con- 
vey undo'-ground  firom  such  adjoining  coUieiy  unto  the  col- 
liery demised,  or  the  shafts  or  w<»rking8  thereof,  and  carry 
away  all  such  coals  as  should  by  them  be  wrought  or  gotten 
within  or  out  of  such  adjoining  colliery;  and  also  to  draw 
to  bank  at  any  of  the  pit  or  pits,  sunk  or  to  be  sunk  by 
them  in  any  of  the  lands  aforesaid,  coals  out  of  such  ad- 
joining colliery  in  such  manner  as  the  lessees  should  think 
fit,  Buch  outstrokes  to  be  stopped  up  (if  practicable)  at  the 
end  of  the  term,  saving  to  the  lessors  the  right  to  pass  over 
the  wagon  ways  on  the  demised  premises,  &c. :  Habendum 
for  the  term  of  forty-two  years  from  the  date  of  the  lease; 
the  leesees  to  pay  to  the  lessors  yearly  for  the  first  two 
years  of  the  term  the  rent  of  20«.  for  every  ton  of  mer- 
chantable coals  of  &c.  (naming  the  coal);  and  17«.  6<i  a 
ton  of  every  other  coal,  (except  coal  used  in  the  engines, 
&c.),  which  should  be  gotten  during  the  first  two  years, 
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185S.        not  exceeding  1000  tons  a  year;  and  22&  and  17&  6e2.  a  ton 
(as  before)  for  each  ton  gotten  exceeding  that  amount;  and 
also  paying  yearly  during  the  remainder  of  the  term  the 
sum  of  10002.  yearly  for  such  number  of  tons  of  merchant- 
able coal,  to  be  gotten  out  of  the  demised  collieries,   as, 
at  the  rate  of  20^.  and  17«.  6(2.  a  ton  respectively,  would 
amount  to  10002.,  whether  the  coal  should  be  gotten  or  not; 
and  also  paying  yearly  during  the  remainder  of  the  term 
above  the  certain  yearly  rent  of  10002.  the  further  rent  of 
228.  and  17&  6(2.  a  ton  respectively  (as  before  mentioned), 
above  the  number  of  tons  for  which  the  yearly  rent  of 
10002.  was  reserved,  payable  half  yearly;  and  also  paying 
the  further  clear  rent  of  7«.  6d.  per  ton  of  coal,  which  by 
the  lessees  should  during  the  term  be  gotten  from  and  out 
of  any  collieries  adjoining  the  demised  colliery,  by  virtue 
of  all  or  any  of  the  liberties,  powers,  and  privileges  granted 
by  the  indenture,  and  which  should  be  drawn  to  bank  in 
any  of  the  said  lands  of  the  lessors,  the  rent  or  sum  of 
7s,  6(2.  per  toxf  to  include  outstroke  rent,  shaft  rent,  and 
way  leave  rent;  but  in  case  the  coals  to  be  gotten  out  of 
such  adjoining  collieries  should  be  gotten  by  means  of  pits 
in  such  adjoining  collieries,  and  the  water  should  be  con- 
veyed therefrom  through  the  demised  collieries,  the  lessees 
were  to  pay  the  lessors  a  water-course  rent  of  2^.  Gd.  annu- 
ally. And  the  lessees  covenanted  to  pay  40a  annually  per 
acre  for  ground  taken  for  or  injured  by  pit  room,  &c.;  with  a 
proviso  that,  in  case  the  rents  after  demand  should  be  for 
forty  days  in  arrear,  the  lessors  should  have  the  power  to 
distrain  all  coals  that  should  be  found  at  or  in  any  of  the 
pit  or  pits  of  the  demised  colliery,  and  all  horses,  &c.  which 
should  be  at  or  used  on  the  premises.    The  deed,  after  va- 
rious clauses,  contained  a  covenant  by  the  lessees,  ''  that 
they,  their  executors,  &c.,  should  and  would,  in  working 
and  carrying  on  the  colliery  and  coal  mines,  seams,  and 
seam  of  coal  thereby  demised,  leave  unwrought  sufficient 
square  waUs  or  pillars  of  coal  for  the  support  of  the  roof, 
and  for  the  working  and  preserving  of  the  remaining  part 
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of  the  coal  in  the  said  colliery  and  coal  mines  thereby  de- 
mised, and  for  the  keeping  open  the  drifts  and  watercourses 
thereof;  and  for  preventing  any  thrust  or  creek  from  da- 
maging the  shafts,  air  courses,  and  water-courses  of  the  said 
coal  mines  thereby  demised ;  and  should  and  would,  at  all 
times  during  the  said  term  thereby  demised,  work  all  and 
eTery  the  said  colliery  and  coal  mines,  seam  and  seams 
of  coal  thereby  demised,  in  and  according  to  the  best  and 
most  approved  method  then  adopted  and  used  in  the  work- 
ing of  the  collieries  and  coal  mines,  and  should  not  nor 
would,  at  any  time  or  times  during  the  continuance  of  the 
said  term  thereby  demised,  work  the  walls  or  pillars  of 
coal  so  to  be  left  un wrought  as  aforesaid.*'    The  deed  also 
contained  the  following  covenant,  by  which  the  lessees 
covenanted  that  "  they,  their  executors,  &c.,  or  their  ser- 
vants or  workmen,  should  and  would  once  in  every  month 
or  oftener  during  the  said  term  at  their  own  expense  draw 
to  bank  at  some  of  the  pits  or  shafts  of  the  said  colli- 
eries or  coal  mines  thereby  demised,  (protided  that  the 
same  should  be  pits  or  shafts  from  which  the  coals  of  the 
thereby  demised  colliery  should  not  be  worked  by  an  out- 
stroke),  and  lay  in  some  convenient  place  in  that  behalf 
upon  the  said  lands  and  premises  of  the  said  lessors  for  the 
said  lessors,  their  heirs  or  assigns,  all  the  manure,  compost, 
and  dung  to  be  made  and  bred  by  the  horses  employed 
under-ground  in  working  the  said  demised  collieries;  and 
should  spend  and  bestow  so  much  thereof,  and  of  all  such 
dung,  &a,  as  should  be  made  or  bred  or  arise  in,  under, 
or  upon  the  said  estate,  lands,  and  premises  of  the  said  les- 
sors, or  any  part  thereof,  as  might  be  necessary  for  that  pur- 
pose, in  dressing  and  manuring  any  lands  or  grounds  which 
the  said  lessees  &c.  might,  during  the  said  term,  occupy  as 
tenants  to  the  said  lessors ;"  and  further,  that  the  lessees 
should  and  would,  from  time  to  time  and  at  all  times 
during  the  demise,  sufficiently  fence  the  pits  and  shafts  to 
be  sunk  in  any  of  the  djsmised  lands;  and  also  that  the 


ISdS. 
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1852.  lessees  would  deHver  up  to  the  lessors  at  the  end  of  the 
teim  all  such  pits,  &c.  And  the  lesson  eovenanted,  that 
the  lessees  might  work  any  of  the  seams  of  coal  ihey  might 
think  fit;  and  also  that  the  lessees  mig^t,  daring  the  de- 
mise, bj  snch  ontstroke  or  outstrokes,  drift  or  drifts,  as 
might  be  so  made  as  aforesaid,  bring  and  cany  under- 
ground firom  the  demised  colliery  unto  any  adjoining  col- 
liery, of  which  the  lessees  might  then  or  thereafter  be 
possessed  or  have  an  interest  in,  or  to  the  shafts  or  work^ 
ings  thereof,  all  coals  &a,  as  should  be  gotten  by  the 
lessees  within  the  demised  colliery,  without  paying  to  the 
lessors  any  outstroke  rent  for  the  same,  such  rent  (if  any) 
being  payable  to  the  owners  of  the  adjoining  colliery. 

The  declaration  then  set  out  another  deed  between  the 
parties  of  the  11th  of  March,  1825,  whereby  ^ter  alia) 
the  lessees  were  empowered,  in  case  they  should  have  ex- 
pended 6000L  in  sinking  a  pit  or  pits  in  the  demised 
lands,  or,  in  case  the  demised  collieries  should  become  in- 
capable of  beii%  worked  at  a  profit,  to  determine  the  lease 
at  the  end  of  the  fourth,  seventh,  tenth,  (and  other  years 
therein  mentioned)  of  the  term. 

The  eleventh  breach  alleged  thaty  after  the  Inaking  of 
the  indentures  and  during  the  continuance  of  the  term, 
and  at  times  respectively  more  than  a  month  before  the 
commencement  of  the  suit,  certain  manure,  &a,  was  made 
and  bred  under  the  said  estate  in  the  demised  colliery  by 
horsea  employed  by  the  defendants  under-ground  in  work- 
ing the  coUioies;  and  that  the  said  manure,  &a,  could  not 
be  drawn  to  bank  &c.  on  the  said  lands  otherwise  than  by 
means  of  some  pit  or  shaft;  and  that  there  was  not  any 
pit  or  shaft  of  the  said  colliery  from  which  the  coals  of  the 
said  demised  coUiery  were  not  worked  by  an  outstroke; 
and  that  although,  after  the  said  manure,  &c.,  had  been 
bred,  a  reasonable  time  had  di^sed  &c.  for  the  defendants 
to  have  made  a  pit  or  shaft  on  the  said  demised  colliery, 
from  which  the  coals  thereof  would  not  have  been  nor 
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would  be  worked  by  an  oatrtrokey  yet  tbe  defisndants  had  1858. 

not  made  saA  pit  or  shaft  &a;  by  reason  whereof  the  said  j^xn 

maniire  so  made  &c.  oould  not  be  and  iras  not  at  any  time  cqchiunx. 
diawn  to  bonk  &c — General  demurror^  and  joinder. 

* 

Manisfy  (JSvgh  HiU  with  him)  in  support  of  the  demnr- 
F6r,  contended,  that  although  manure  had  been  bred  within 
the  demified  mines,  the  lessees  were  not  bound  to  make  apit 
upon  the  premises;  that  the  deed  did  not  contain  any  eocpress 
oorenant  to  that  effect>  and  that^  as  the  obligation  would 
cast  much  expense  upon  the  lessees,  the  coyenant  could 
Bot  be  introduced  by  implication;  that  the  coTenant  itself, 
upon  which  the  breach  was  assigned,  gave  the  lessees  the 
power  of  working  the  mines  by  "  outstroke/'  namely,  by 
means  of  pits  upon  the  adjoining  premises;  but  that,  if  no 
sach  power  was  given,  still  the  lessees  would  only  be  liable 
for  a  breach  of  their  lease  by  so  working  the  mines;  that 
the  lease,  no  doubt,  contemplated  the  case  of  pits  being  on 
theiHremisea;  that  by  the  term  '^  barrier '"in  one  of  the 
dsuses  of  the  lease,  was  meant  an  ungotten  portion  of  the 
coals,  to  be  left  to  protect  the  mines  against  water — ^that 
thelesseeswwe  at  liberty  to  get  the  coal  of  the  demised  pre- 
mises by  outstroke,  or  they  might  use  the  demised  mines 
for  the  purpose  of  getting  coal  on  an  adjoining  estate  by 
passbg  through  the  demised  mines,  by  breaking  the  hairier 
fruD  the  outside ;  that  the  lessees  were  not  bound  to  work 
the  mine  at  all,  although  they  were  under  the  obligation 
of  paying  after  the  eiqniation  of  the  two  first  years  of  the 
lease  the  stipulated  minimum  rent  of  lOOOL  per  annum, 
and  that  the  second  instrument  into  which  the  parties  had 
altered  supported  this  view  of  the  defendants'  construction 
of  the  first  lease. 

Aspland  (Affierton  with  hhn)  contr^,  contended  that, 
tipon  the  manure  being  made  within  the  demised  mines, 
the  lessees  were  bound  to  make  a  pit — ^that  such  was  the 
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1852.  true  construction  of  the  coyenant  appeared  from  various 
clauses  in  the  instrument  which  had  reference  to  a  pit  or 
pits  sunk  upon  the  premises ;  that  the  nonpayment  of  rent 
for  the  two  first  years  of  the  term  afforded  an  argument 
that  that  time  was  given  for  getting  at  the  coal^  and  there- 
fore that  the  mines  were  to  be  worked ;  and  that,  as  the 
deed  did  not  give  the  lessees  the  power  of  working  the  de- 
mised ndnes  by  outstroke,  they  were  to  be  worked  by  pits 
upon  the  premises  (a). 

Manisty  was  not  called  upon  to  reply. 

Pollock,  C.  B. — ^I  am  of  opinion  that  the  plaintiffs  are 
not  entitled  to  judgment;  and  I  so  express  myself,  as  I 
find  it  more  difficult  to  say  to  what  the  plaintiffs  are  en- 
titled, than  to  point  to  the  precise  defenca    It  appears  to 
me  to  be  clear,  that  if  the  parties  had  intended  that  a  pit 
should  be  made,  or  that  the  mine  should  be  worked  at  all 
events,  they  would  have  provided  for  those  events  by  dis- 
tinct and  express  covenants.    It  appears  to  me  to  be  clear, 
that  the  expression,  that  they  "  would  at  all  times  work 
the  said  colliery  according  to  the  best  and  most  approved 
method,"  must  be  read  and  understood  as  subject  to  the 
introductory  terms  in  the  clause,  '^  in  working  and  carry- 
ing on  the  colliery."    I  do  not  find  any  absolute  covenant 
to  work  the  mine,  or  to  make  a  pit    [EQs  Lordship  read 
the  covenant  upon  which  the  breach  was  assigned  (6).] 
I  own  I  have  very  considerable  difficulty  in  saying  what 
that  covenant  means.    And  I  have  still  greater  difficulty 
in  saying  what  is  the  meaning  of  the  breach  itself    If 
read  literally,  it  may  mean  that  every  pit  or  shaft  of  the 
colliery  was  worked  by  an  outstroke;  and  if  every  pit  or 
shaft  was  worked  by  an  outstroke,  then  the  proviso  **  that 
the  same  should  be  pits  or  shafts  from  which  coals  should 

(a)    He  referred  to  Webb  v.      to  be  construed    most   strictly 
Phimmer,  2  B.  &  Aid.  746,  to  shew      agamst  the  party  stipulating, 
that  ihe  words  of  a  oovenant  are         {b)  Ante,  p.  173. 
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not  be  worked  by  an  outstroke/'  would  immediately  ap  1852. 
ply,  for  then  it  was  worked  by  an  outstroke,  and  there- 
fore the  coTwant  really  would  not  be  broken^  and  it  ap- 
pears to  me  it  ought  to  be  read  in  that  way.  But  then 
the  breach  proceeds  to  contain  a  further  allegation.  [His 
Zjordship  read  it]  But  I  cannot  find  any  covenant  which 
supports  the  latter  part  of  the  breach,  and,  as  that  is  so, 
the  plaintiff  has  failed  in  supporting  it,  and  consequently 
the  defendants  are  entitled  to  our  judgment 

Pabkb,  R — I  am  of  opinion  that  the  defendants  are  en- 
titled to  judgment  I  confess  that  I  am  not  entirely  free 
from  doubt  with  respect  to  the  construction  of  the  parti- 
cular covenant  as  to  the  working  of  the  mine.  The  breach 
assigned  is  upon  the  following  covenant.  [His  Lordship 
read  the  clause  upon  which  the  breach  was  assigned.] 

Now  I  think  that  this  clause,  when  taken  alone,  does  not 
contain  any  implied  covenant  on  the  part  of  the  lessees  to 
make  a  pit  upon  the  demised  premises.  According  to  the 
rule  of  law  on  this  subject, — and  the  whole  case  turns 
upon  the  application  of  that  rule — ^no  precise  words  are 
necessaiy  to  constitute  a  covenant;  provided  we  are  able 
to  collect  an  agreement  by  the  parties  that  a  certain  thing 
shall  be  done,  that  will  be  sufficient  to  enable  us  to  say  that 
a  covenant  is  created.  But  we  must  be  satisfied  that  the 
lAngnage  does  not  merely  shew  that  the  parties  contemplat- 
ed that  the  thing  might  be  done,  but  it  must  amount  to  a 
binding  agreement  upon  them  that  the  thing  shall  be  done. 
Now  it  is  impossible  to  read  the  covenants  of  this  lease 
without  supposing  that  the  parties  contemplated  that  the 
pits  would  probably  be  made,  for  it  cannot  be  supposed 
that  the  lessees  would  enter  into  such  a  lease  as  this 
without  intending  to  work  the  mines;  and  I  think  it  ap- 
pears, from  the  different  parts  of  this  instrument,  that  if 
the  mines  were  worked,  the  parties  thought  they  would  be 
worked  by  means  of  pits  made  on  the  demised  premises. 

VOL.  VIL  N  EXCH. 
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1852.        But  the  question  is,  whether  we  can  collect  from    the 
Jamkr^      whole  instrument,  that  there  is  a  binding  agreement  that 
a  pit  should  be  made.     I  think  that  the  explanation  of 
this  covenant  which  has  been  given  by  my  Brother  if or^in 
is  quite  satisfactory,  namely,  that  the  parties  supposed 
there  would  be  a  pit  upon  the  demised  premises,  and  there- 
fore they  stipulated  that  all  the  dung  and  manure  bred  by 
the  horses  in  winning  the  coal  under  the  premises,  which 
would  of  course  be  dropped  at  some  distance  from  the 
pit,  should  at  any  rate  be  carried  there;  that  is  to  eaj, 
if  a  pit  did  exist,  the  manure  should  be  carried  there; 
but  that  the  provision  should  not  extend  to  any  pit  in 
the  adjoining  colliery,  as  that  would  be  at  a  much  greater 
distance,  and  probably  some  compensation  would  have  to 
be  made  to  the  owner  of  such  estate  for  outstroke  rent, 
in  taking  the  thing  to  the  demised  premises.    The  terms 
now  sought  to  be  implied  by  no  means  follow  from  this 
covenant  itself,  and  therefore  the  question  is,  whether  any 
such  terms  can  be  impUed  from  the  other  covenants  in 
the  indenture.     Now,  if  there  were  a  positive  covenant  to 
work  the  mines,  I  own  I  feel  strongly  impressed  with  the 
opinion  that  there  would  be  a  covenant  on  the  part  of 
the  lessees  to  make  a  pit  for  the  purpose,  because  the 
mines  can  only  be  worked  by  means  of  a  pit  on  the  de- 
mised premises,  or  by  means  of  outstroke  pits;  and  if 
the  terms  in  which  the  power  to  make  outstrokes  is  given 
be  considered,  that  power  is  given  solely  for  the  purpose 
of  working  the  adjoining  estate,  and  of  canying  the  pro- 
duce of  the  adjoining  mines  through  the  demised  pre- 
mises, and  from  thence  through  the  pits  of  the  demised 
premises  to  the  surface.     I  am  very  strongly  impressed 
with  the  idea,  that  such  was  the  meaning  of  the  parties 
with  respect  to  making  the  outstroke,  and,  consequently, 
that  they  can  have  no  right  to  make  the  outstroke  for  the 
purpose  of  winning  the  coal  to  be  got  under  the  demised 
premises.    If  I  am  right  in  that  construction,  the  plaintifls 
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would  be  entitled  to  reoover  from  the  defendants  for  the  is5i. 
breach  of  the  covenant  in  making  an  outstroke  for  any 
purpose  other  than  that  for  which  they  are  expressly  per- 
mitted to  make  it  by  the  lease.  The  question,  whether 
the  plaintiffs  are  entitled  to  recover  damages  for  the  al- 
leged breach  by  making  an  outstroke  through  the  barrier 
for  a  different  purpose,  must  be  decided  when  that  ques- 
tion comes  expressly  before  the  Court.  If  there  were  a 
positive  covenant  compelling  the  lessees  to  get  the  coab 
under  the  demised  premises,  I  should  come  to  the  conclu- 
sion that  the  parties  meant  that  the  coals  should  be  got 
by  means  of  some  pit,  not  being  an  outstroke  pit,  and  if 
such  a  pit  would  necessarily  be  made  for  the  purpose — 
that  is,  upon  the  assumption  that  a  positive  covenant  ex- 
ists in  this  agreement  to  work  the  mines  at  all  events — 
then,  as  I  said  before,  there  would  be  no  doubt  that  the 
parties  contemplated  that  the  mines  should  be  worked. 
But  whether  there  is  any  obligation  to  work  the  mines, 
depends  upon  the  clause  to  which  reference  has  already 
been  mad&  The  clause  is  this.  [His  Lordship  read  it  (a)]. 
That  is  the  only  stipulation  respecting  the  working  of  the 
mine.  Now  the  first  member  of  this  covenant  appears 
to  apply  only  to  cases  where  the  lessees  do  work  and  carry 
on  the  mine,  that  is,  ^'  in  working  and  carrying  on  the  col- 
liery and  coal  mines,  seams  and  seam  of  coal  thereby  de- 
mised." Those  words,  "  in  working,"  probably  mean  no 
more  than  that,  if  the  lessees  should  work,  they  should 
work  in  that  maimer.  It  is  very  true  that  the  words 
^  should  and  would  at  all  times  during  the  said  term,''  are 
not  accompanied  with  these  particular  words  '^  should  and 
would  in  working  and  carrying  on  the  colliery  and  coal 
mines."  That  leads  me  to  doubt  whether  the  second 
member  of  the  covenant  be  not  obligatory  on  them  to 
work,  as  not  applying  to  cases  in  which  they  chose  to 
work,  but  to  those  cases  in  which  they  are  to  work  in  the 

(a)  Ante,  p.  172. 
n2 
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1852.  best  and  most  approved  method  then  adopted  However, 
I  agree  that  the  whole  must  be  taken  together^  and  if  the 
first  member  of  this  covenant  would  have  no  application 
but  to  cases  where  the  lessees  chose  to  work,  then  all  that 
follow  would  necessarily  have  the  same  construction.  B7 
the  terms  of  the  lease,  during  the  first  two  years  of  the 
term,  the  lessees  are  not  responsible  for  any  rent,  as  they 
are  not  bound  to  work.  It  is  rather  a  curious  consequence, 
that  during  the  two  first  years  of  the  term,  if  they  are 
not  bound  to  work,  they  are  not  bound  to  pay  any  rent: 
with  respect  to  the  subsequent  years,  they  are  bound  at  all 
events  to  pay  10002.  a  year.  There  is  no  doubt  that  the 
parties  contemplated  the  working  of  the  mines  during  the 
first  two  years;  but  they  have  not  introduced  words  into 
the  indenture  making  it  obligatory  upon  them  to  work  at 
all.  The  consequence  is,  that  as  it  is  not  made  out  to  my 
satisfaction  that  there  is  any  such  covenant  as  imposes  an 
obligation  on  the  defendants  to  make  a  pit,  I  think  that 
the  defendants  are  entitled  to  the  judgment  of  the  Court 

Alderson,  6. — I  am  of  the  same  opinion.  I  think  there 
ought  to  be  a  very  clear  and  unambiguous  covenant  to 
compel  the  defendants  to  do  such  an  act  as  is  now  sought 
to  be  imposed  upon  them,  and  which  is  well  known  to  be 
one  of  the  most  expensive  and  important  in  mining  opera- 
tions; and  more  especially  when  we  find  that  there  is  a 
provision  contained  in  the  second  lease^  that,  if  the  parties 
expend  5000/.  in  sinking  a  pit,  and  they  should  be  desir- 
ous of  determining  the  lease,  they  should  be  at  liberty  to  do 
so.  Now  we  all  of  us  know  perfectly  well  that  the  ex- 
pense of  sinking  a  pit  very  much  exceeds  50002.,  and  the 
liberty  of  getting  rid  of  the  lease  upon  paying  50002.  in 
substitution  of  a  positive  covenant  to  sink  a  pit,  would 
be  no  compensation  to  the  lessees;  and  therefore  it 
seems  to  me  to  be  improbable  that  the  parties  intended 
that  a  pit  should  be  sunk  at  all  events.    They  eontem- 
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plated  that  it  most  probably  would  be  a  matter  of  conve-  _^^^ 
nience  that  a  pit  should  be  there;  and  they  seem  to  me  to 
hare  stipulated  that  the  lessees  should  only  break  out  of 
the  estate  demised  for  the  purpose  of  getting  the  adjoining 
coala  I  am  not  satisfied  with  the  explanation  which  the 
learned  counsel  for  the  plaintiffs  gives  of  the  covenant  on 
which  the  breach  is  assigned.  According  to  his  construc- 
tioiiy  some  of  the  terms  of  that  covenant  are  altogether 
useless.  If  of  necessity  the  coak  must  be  brought  firom 
some  point  within  the  demised  premises,  they  could  not  be 
coals  of  any  adjoining  colliery  worked  by  an  outstroke. 
Now,  I  think  that  the  words  ^'  pit  or  shafts  of  the  collieries 
or  coal-mines  thereby  demised "  mean  no  more  than  pits 
or  shafts  at  which  the  coals  of  the  tenant  are  to  be  brought 
to  bank;  and  if  that  meaning  be  put  upon  the  first  words 
of  the  clause,  it  follows  that  the  same  meaning  is  to  be 
given  to  the  second  part  of  it ;  and  by  this  construction  full 
effect  is  given  to  every  word  in  the  clause.  But  then  it  is 
contended,  that  the  coak  in  the  demised  ground  cannot  be 
worked  by  outstroke.  But  I  find  that  one  of  the  clauses  of 
the  lease  contains  an  additional  provision,  that  the  parties 
shall  be  at  liberty  to  work  the  coals  from  the  colliery,  and 
to  carry  them  into  any  adjoining  colliery  or  coal  mine 
which  they  were  or  should  at  any  time  thereafter,  dur- 
ing the  continuance  of  the  demise,  become  possessed  of  or 
entitled  to,  paying  no  outstroke-rent  to  the  lessors;  see- 
ing that  the  proper  outstroke-rent  in  that  case  ought  to  be 
paid  to  the  people  to  whose  premises  the  coals  were  brought 
It  is  very  true  the  words  are  "  by  means  of  such  outstroke 
as  aforesaid."'  And  it  may  be  a  breach  of  that  covenant 
to  make  any  such  outstroke  otherwise  than  from  within 
the  demised  mines ;  and  therefore  the  lessees  may  be  liable 
to  an  action  for  damages  for  having  done  so ;  but  I  think 
that  in  that  case  the  amount  of  (he  damages,  if  any,  would 
be  very  small,  seeing  that  the  amount  could  be  no  more 
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1852.        than  the  disadvantage  which  might  accrue  to  the  party  hy 
his  having  his  land  liable  to  be  flooded,  in  consequence  of 
the  improper  making  of  the  opening  through  the  barrier. 
Therefore,  I  do  not  see  any  covenant  iirhich  binds  the 
defendants  to  make  any  pit  for  the  purpose  of  bringing* 
the  manure  to  bank.    But  I  think  that  the  real  meaning 
of  the  lease  is,  that  if  any  manure  should  be  brought  to 
bank  upon  the  premises  in  question,  that  is,  upon  the  sur- 
face land,  then  it  shall  go  to  the  plaintiffs;  and  that  the 
defendants  are  bound  to  keep  a  monthly  account  of  all  the 
manure  so  brought  to  bank.    K  the  manure  is  brought  to 
bank  from  the  collieries,  and  the  demised  premises  are 
worked  by  outstroke,  then  the  manure  (which  may  be 
at  some  considerable  distance)  is  not  provided  for  by  the 
covenant  upon  which  the  plaintiffs  are  now  proceeding. 
I  quite  agree  with  what  the  Lord  Chief  Baron  has  said 
upon  the  clause  about  working  the  mines,  as  I  think  that 
the  whole  clause  refers  to  the  manner  of  working;  inas- 
much as  the  clause  provides  that  the  lessees  shall,  in 
working,  leave  certain  pillars,  and  that  they  shall  work 
in  seams  according  to  the  custom  of  the  country;  and  that 
the  pillars,  which  were  first  provided  for,  shall  not  be 
taken  away;  and  then  that,  in  working,  they  shall  not  do 
any  damage,  so  as  to  subject  the  mine  to  be  flooded  with 
water, — ^and  so  on  in  every  case,  provided  they  should  work 
at  alL   All  these  provisions,  therefore,  have  reference  to  the 
ma/nner  of  working.    I  do  not  see  how  a  compulsory  power 
of  working  can  be  introduced  by  an  intermediate  clause, 
when  this  first  clause  is  confined  to  the  mode  of  working, 
that  is,  in  case  they  should  work ;  and  the  third  is  still  fur- 
ther restrictive  upon  the  first   If  the  clause  in  question  had 
preceded  the  other  clauses,  I  should  have  formed  a  very  dif- 
ferent opinion.     If  it  had  commenced  by  saying  that  the 
lessees  shall  at  all  events,  during  the  time  in  that  respect 
mentioned,  do  so  and  so,  there  would  be  strong  ground 
for  saying  that  a  clause  in  such  a  situation  must  have 
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meant  that  the  lessees  were  to  work  at  all  eyenta  But  1652. 
as  it  is  situated  between  two  others,  which  refer  merely  to 
the  modes  of  working  in  case  the  mines  are  worked, 
I  am  forced  to  the  conclusion  that  the  proper  construction 
is  that  which  has  been  put  upon  it  bv  my  Lord  and  my 
Brother  Parke. 

Mabtik,  B. — I  am  also  of  opinion  that  this  breach  is  bad. 
The  breach  in  substance  is,  that  the  defendants  did  not 
nor  would  make  a  pit  of  the  said  collieries  from  which 
the  coals  of  the  demised  collieries  were  not  worked  by  an 
oatstroke.    If  the  plaintiffs'  argument  is  correct,  then  sub- 
stantially it  is  an  obligation  on  the  lessees  to  make  a  pit 
for  the  lessors.     Now  I  entirely  concur  in  what  has  been 
said  by  my  Brother  Parke,  that  we  must  look  through  the 
deed  to  see  whether  it  contains  anything  from  which  we 
can  infer  that  there  is  a  positive  obligation  upon  the 
lessees  to  make  a  pit.    The  breach,  after  containing  a  va* 
riety  of  averments  with  respect  to  the  manure,  concludes 
by  charging  a  breach  of  a  particular  covenant,  and  there- 
fore I  presume  the  plaintiffs  principally  rely  upon  that 
particular  part  of  the  deed.     Now,  upon  considering  that 
part  of  the  deed,  I  have  not  the  least  doubt  that  the  par- 
ties did  not  thereby  intend  that  a  pit  should  be  made. 
The  covenant  contemplates  the  making  of  manure  by  horses 
in  working  in  the  pits;  and  the  substantial  provision  of 
the  covenant  is  the  same  as  if  it  had  been  that  "  the  ma- 
nure so  made  shall  be  used  upon  a  portion  of  the  land  oc- 
cupied by  the  lessees  upon  the  surface ;"  or  as  if  it  had 
been  the  ordinary  covenant  in  a  farm  lease,  that  the  ma- 
nure made  upon  the  land  shall  be  used  upon  the  land. 
Now  it  would  be  exceedingly  unusual,  in  a  case  where  the 
amount  to  be  expended  would  be  as  much  as  50002.,  as 
appears  by  one  of  the  deeds,  to  imply  a  covenant,  where 
the  parties  themselves  abstain  from  making  it  in  express 
terms;  and  it  would  require  very  strong  words  of  implica- 
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1852.        tion  to  induce  me  to  draw  any  such  conclusion.    [His  Lord- 
ship^ after  reading  the  covenant  upon  which  the  breach 
was  assigned^  proceeded:]    If  that  covenant  had  stood 
alone,  without  the  proviso,  it  would  have  meant  that  the 
lessees  were  to  bring  the  manure  to  the  pit  by  which  they 
were  to  get  the  coal,  and  to  place  it  upon  this  land,  which 
would  imply  the  bringing  of  it  from  the  bottom  of  the  pit  to 
the  surface,  which  might  be  at  a  considerable  distance, 
and  to  which  there  might  be  great  difficulty  of  access.    It 
stands  upon  the  proviso  that  the  pit  shall  be  upon  the 
land;  but  it  does  seem  to  me  impossible  to  draw  any  con- 
clusion from  this  covenant  alone,  that  any  obligation  is  cast 
upon  the  lessees  to  make  a  pit  upon  the  land.    With  re- 
spect to  the  rest  of  the  deed,  it  seems  to  me  that  the  par- 
ties thought  it  likely  a  pit  would  be  made  upon  this  land, 
but  they  have  expressly  avoided  entering  into  any  express 
covenant  upon  the  subject    If  there  had  been  any  neces- 
sity for  working  the  coal  by  a  pit  on  the  land,  the  lessees 
would  have  made  the  pit  for  their  own  benefit,  but  we 
cannot  say  that  they  have  been  guilty  of  a  breach  of  the 
covenant  in  having  made  this  outstroke,  without  the 
right  to  make  it  by  reason  of  not  having  the  adjoining 
mines.     If  they  had  the  adjoining  mines,  I  think  they 
could  legally  make  the  outstroke.    But  even  if  they  had 
made  an  outstroke  without  being  justified  in  so  doing,  for 
that  alone  they  would  be  liable  in  damages.    It  seems  to 
me  that  they  were  not  compelled  to  make  the  pit,  although 
they  may  be  liable  in  damages  for  having  made  the  out- 
stroke; and  therefore  our  judgment  ought  to  be  for  the 
defendants. 

Judgment  for  the  defendants. 


HILABT  TERM,   15  VICT.  186 

1852. 

Fbll  t;.  GosLiN  and  Mosgan.  ,     ^^ 

Jem.  22. 

Assumpsit.— The  declaration  stated,  that,  on  the  20th  Anumpat  by 
of  September,  1849,  a  certain  agreement  in  writing  was  ^Sf^de- 
made  by  the  defendants  with  the  plaintiflF,  signed  by  the  ^^^J^^*^: 
defendants,  in  the  words  and  figures  following: — ''  To  Mr.  ing  gaanmtee: 
W.  FelL    In  consideration  that  you  will  sell  to  Mr.  Farren  dentioii  that 
the  distilleiy  and  premises  situate  at  &c.,  and  will  take  ^  p  ^^  ^ 
Mr.  Farren's  acceptance,  to  be  dated  29th  of  September,  ^JLtS"^ 
1849,  for  4002.  (the  amount  of  the  purchase-money)  and  takeMr.  f.*s 
interest^  payable  at  six  months  after  the  date,  we  under-  aa^d  29al  of 
take  and  guarantee  that  the  said  sum  of  4002.  and  interest  i^9'^^oo^ 
shall  be  duly  paid  to  you  when  the  said  acceptance  arrives  ^  amount  of 

,  the  purcbaae- 

at  maturity,  in  the  proportion  of  2002L  each.''   The  declara-  money),  and  in- 
tion,  after  containing  averments  of  the  identity  of  the  par-  l^dz  montiia^ 
ties;  that  the  plaintiff  did  then  sell  to  Farren  the  said  ^^^J^^ 
distillery,  &c.,  and  then  took  Farren's  acceptance,  dated  >nd  guarantee 

•^         .  .        -  ,  that  the  said 

&a,  as  mentioned  m  the  agreement;  that  the  acceptance  fumof400^ 

.  •  > ^ 

had  become  due  and  payable  before  the  commencement  ^^duly 
of  the  suit;  that  the  acceptance  was  dishonoured  &c.  when  ^  ^J^.. 

^  when  the  aaid 

the  same  became  due  &c. ;  and  that  Farren  had  never  at  acceptance  ar- 
any  time  paid  the  plaintiff  the  amoimt  of  the  acceptance  ntj,  in  the  pro- 
or  any  interest  thereon;  of  all  which  the  defendants  aftei^  ^^^^^^ 
wards,  on  &c.,  had  due  notice,  and  were  then  requested  *^*  *^  defend- 

anti  were  seTa- 

to  pay  to  the  plaintiff  the  amount  of  the  said  acceptance,  nUy  liaUe  to 
— ^all^ed  that  the  defendants  had  not  nor  had  either  of  Ihe  StoluLSy 
them  ever  paid  the  plaintiff  the  amount  of  the  said  ac-  ®^  ^^^^'  *^^ 
ceptance  or  any  part  thereof,  or  any  interest  thereon,  to 
the  plaintiff's  damage  && 

General  demurrer  by  each  of  the  defendants,  and  join- 
der therein. 

The  defendants'  points  for  argument  were — ^that  the  ac- 
tion could  not  be  maintained  against  the  defendants  joint- 
ly, the  undertaking  being  not  a  joint  undertaking  for  the 
payment  of  the  4002.  and  interest,  but  a  several  under- 
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1852.  upon  'which  it  was  rested  by  Mr.  Justice  TFt&on,  who  said^ 
"  The  words  private  cadi  could  only  mean,  that  the  rent 
should  be  paid  out  of  the  partnership  stock;  but  the  con- 
tract was  joint  as  between  Dobey  and  Bethel"  (the  two 
defendants)  "  as  relating  to  a  third  person/'  The  contract 
there  was  clearly  joint  as  to  one  part  of  it.  That  case, 
therefore,  does  not  stand  in  our  way;  and  I  think  that, 
upon  the  terms  of  this  instrument,  the  expressed  intention 
of  the  parties  is  clear. 

Aldbbson,  E,  and  Mabtin,  B.,  concurred. 

Judgment  for  the  defendants. 

C  Pollock  was  to  have  argued  for  the  other  defendant, 
but  was  not  called  ufotL 


j^^  23^  NixoH  V.  Phillips. 

The  3  &  4  Assumpsit  on  a  bm  of  exchange,  dated  6th  March, 
r7?by  which  ^®*5'  ^^^  ^^^^y  drawn  by  the  defendant  upon  one  E.  Aus- 
bSUofexdiuige  ten,  and  payable  ihree  months  after  date,  and  indorsed  to 

and  {ffomuMiy      '  •      . 

notes  not  har-      the  plaintiff. 

S^months  to  ^^^^ — ^That,  before  the  making  of  the  said  bill,  to  wit, 
^ected  It  the  ^^  ^^'^  ^*  ^^  comiptly,  and  against  the  form  of  the  sta- 
nsoTj  kws,  IB    tute  in  such  case  made  &a,  agreed  between  the  plaintiff 

not  repealed  by 

the  2  &  3  Vi€t  and  the  defendant,  that  the  plaintiff  should  lend  and  ad- 
which  exonpu  .^^i^ce  to  the  defendant  a  certain  sum  of  money,  to  wit,  the 

bills  and  notes, 

not  havinff  more  than  twelve  numths  to  run  from  the  usuiy  laws,  provieM  that  nothing  in  the 
Act  contamed  **  shall  extend  to  the  loan  or  forbearance  of  any  money  upon  secnrity  of  any  lands, 
tenements,  or  hereditaments,  or  any  estate  or  interest  therein  ;^^  and  therefore  a  bill  of  exchange  pay> 
able  at  three  months,  at  a  rate  of  interest  exceeding  5/.  per  cent  per  annum,  is  valid,  although  secured 
by  a  mortgage  on  Umd. 
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sum  of  1062.  and  no  more;  and  that  the  plaintiff  should        1852. 
forbear  and  give  day  of  payment  of  the  said  sum  of  1062. 
fiom  the  time  of  lending  and  advancing  the  same,  to  wit, 
finom  &c.,  until  &a;  and  that,  for  such  forbearance  and 
giving  day  of  payment  of  the  said  sum  of  1062b  as  afore- 
said, the  defendant  should  pay  the  plaintiff  a  certain  sum 
of  money,  to  wit,  the  sum  of  102. ;  and  that,  for  securing  the 
re-payment  of  the  said  sum  of  1062.,  and  also  the  payment 
of  the  said  sum  of  102.,  on  the  day  aforesaid,  the  defend- 
ant should  make  and  deliver  to  the  plaintiff  a  certain  bill 
of  exchange  [describing  it].    The  plea  then  averred,  that 
in  pursuance  and  part  performance  of  the  said  unlawful  and 
corrupt  agreement^  the  plaintiff  did,  afterwards  and  before 
the  commencement  of  this  suit,  to  wit,  on  &c.,  lend  and 
advance  to  the  defendant  the  said  sum  of  1062.  and  no 
more;  and  the  defendaht  did  then,  for  securing  the  re-pay- 
ment of  the  said  sum,  and  also  the  payment  of  the  said 
sum  of  102.  on  the  said  day,  make  and  deliver  to  the  plain- 
tiff the  said  bill  of  exchange  in  the  declaration  mentioned; 
and  the  plaintiff  then,  to  wit,  on  &c.,  received  the  same 
firom  the  defendant  upon  the  terms  aforesaid.    And  fur- 
ther, that  the  said  sum  of  102.,  so  agreed  to  be  given  and 
pud  to  the  plaintiff  for  such  loan  and  forbearance  as  afore- 
said, exceeds  the  rate  of  oL  for  the  forbearing  of  1002.  for 
a  year,  contrary  to  the  statute  &;a    Verification. 

Replication. — ^That  the  said  bill  in  the  declaration  men- 
tioned was  drawn  and  indorsed  in  manner  and  form 
therein  alleged;  and  the  said  agreement  in  the  plea  men- 
tioned was  made  as  therein  mentioned,  after  the  making 
and  passing  of  a  certain  Act  of  Parliament  (the  3  &  4  Will. 
4,  a  98).    Verification. 

Rejoinder. — ^That  the  said  bill  of  exchange  was  made 
and  indorsed,  and  the  said  agreement  in  the  said  plea 
mentioned  was  made  as  therein  mentioned,  after  the 
making,  passing,  and  coming  into  operation  of  a  certain 
Act  of  Parliament  (the  2  &  3  Vict  c.  37).     And  further. 
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1862.        that  the  said  agreement  in  the  said  plea  mentioned  did 
relate  to  and  give  to  the  plaintiff  a  certain  security  upon 
certain  lands,  tenements,  and  hereditaments,  and  a  certain 
interest  therein,  to  wit,  an  equitable  mortgage  of  a  certain 
piece  or  parcel  of  ground  situate  at  &c.,  by  means  of  the 
deposit  by  the  defendant  with  the  plaintiff  of  a  certain  in- 
denture of  lease  of  the  said  piece  or  parcel  of  ground,  dated, 
to  wit,  &C.,  and  made  &a ;  and  also  a  certain  other  equi- 
table mortgage  of  the  said  piece  of  ground  and  certain 
premises  erected  thereon,  by  means  of  the  deposit  by  the 
defendant  with  the  plaintiff  of  a  certain  indenture  of 
mortgage  of  the  said  piece  of  ground  and  premises,  dated 
&C.,  and  made  between  &c. — ^Verification. 

Special  demurrer,  on  the  ground  that  the  rejoinder  was 
wholly  immaterial ;  that  the  bill  of  exchange  was  protected 
by  the  3  &  4  Will  4,  a  98,  which  had  not  been  repealed 
by  the  2  &  3  Vict  c.  37. — Joinder  in  demurrer. 

J.  S.  Cross,  in  support  of  the  demurrer. — The  bill  of 
exchange  upon  which  the  plaintiff  has  declared  is  protect- 
ed by  the  3  &  4  WilL  4,  c.  98,  s.  7.    That  section  protects 
all  bills,  the  payment  of  which  does  not  exceed  the  period 
of  three  months,  from  the  penalties  imposed  upon  usurious 
transactions.    Now  the  2  &  3  Vict.  c.  37,  s.  1,  which  enacts 
that  bills  of  exchange  and  notes  not  having  more  than 
twelve  months  to  run,  shall  not,  by  reason  of  any  interest 
payable  thereon,  be  void,  and  provides  ''that  nothing  herein 
contained  shall  extend  to  the  loan  or  forbearance  of  any 
money  upon  security  of  any  lands,  tenements,  or  heredita- 
ments, or  any  estate  or  interest  therein,''  does  not  affect 
the  3  &  4  Will.  4,  c.  98,  s.  7.     The  later  statute  in  truth 
extends  the  exemptions  and  privileges  granted  by  prior 
Acts  upon  the  subject  of  usury.    The  present  question  is 
settled  by  the  decision  of  the  Court  of  Conmion  Pleas  in 
Cl<ick  V.  SaxnAury  (a),  where  the  Court  said,  that  the 

(a)  21  L.  J.,  C.  P.,  41. 
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2  &  S  Vict,  did  not  absorb  the  stat  of  WilL  4^  but  that  1852. 
they  might  well  stand  together.  In  that  case,  the  rejoinder  kixon 
did  not  all^e,  that  the  bill  was  secured  by  a  mortgage  on  ^* 

land,  but  the  decision  of  the  Court  substantially  governs 
the  present  case.  [Parke,  B. — ^Your  argument  is,  that  a 
bill  not  having  more  than  three  months  to  run  is  not  af- 
fected by  reason  of  its  being  secured  by  a  mortgage  upon 
land  If  that  be  so,  it  appears  to  me  that  the  legislature 
h&Ye  made  an  oversight,  as  they  never  could  have  intend- 
ed that  more  than  5L  per  cent,  should  be  taken  upon  land. 
TktbauU  V.  Qibson  (a)  shews,  that  the  2  &  3  Vict.  c.  37,  does 
not  repeal  the  12  Anne,  st.  2,  c.  1 6,  which  relates  to  usury, 
bat  that  the  effect  of  it  is  merely  to  take  out  of  its  operation 
all  contracts  other  than  such  as  relate  to  land.] 

BonsUi  contrk — It  seems  to  have  been  the  impression  of 
the  Court  in  Clack  v.  Sainsburyy  that  if  the  defendant  had 
rejoined,  that  the  bill  was  secured  by  a  mortgage  on  land, 
the  transaction  would  not  have  been  protected  by  the  3  & 
4  WilL  4,  c.  98,  s.  7.  The  protection  which  that  section  af- 
fords must  be  taken  to  be  confined  to  transactions  upon 
bills  and  notes  alone.  The  section,  in  speaking  of  interest 
taken  "  thereon"  or  secured  "  tiiereby/'  clearly  has  reference 
to  the  bill  or  note  itself  The  language  of  that  section 
cannot  be  construed  to  apply  to  all  cases  where  a  bill  or 
note  may  have  been  given.    That  being  so,  the  statute  of 

2  &  3  Vict,  a  37,  a  1,  extends  the  protection  given  by  the 

3  &  4  WilL  4,  c.  98,  provided  the  loan  be  not  upon  landed 
security.  [Parke,  B. — ^The  question  would  be,  whether 
the  transaction  was  a  bon&  fide  one  upon  the  bill  itself: 
Doe  d.  Eaughton  v.  King  (6).]  In  Berrington  v.  CoUis  (c), 
a  loan  of  money  of  more  than  51.  per  cent,  upon  the  se- 
curity of  the  deposit  of  a  lease,  a  warrant  of  attorney,  and 
a  promissory  note,  was  held  not  to  be  protected  by  the  3  & 

(a)  12  M.  &  W.  88.      (6)  11 M.  &  W.  333.      (c)  6  Bing.  N.  C.  332 
VOL.  VII.  0  BXCH. 
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1852.  4  Will.  4,  c.  98,  s.  7:  [Parke,  B.— You  must  go  the  length 
of  contending  that  the  statute  of  Will  4,  does  not  protect  a 
bill  or  note  where  any  other  security  .whatever  is  given 
with  it.  If  for  instance  a  hogshead  of  sugar  were  deposit- 
ed by  way  of  security,  you  must  say  that  the  bill  or  note 
would  not  be  within  that  statute.] 

Cross  in  reply. — In  Connop  v.  MeaJcs  (a),  it  was  held  that 
the  3  &  4  Will.  4,  c.  98,  s.  7,  protected  not  only  a  bill  of 
exchange  payable  at  three  months,  but  that  it  extended 
also  to  a  warrant  of  attorney  given  to  secure  the  payment 
of  the  bill — He  was  then  stopped  by  the  Court. 

Pollock,  C.  B. — It  is  hardly  necessary  to  say  more  than 
that  this  question  is  substantially  decided  by  the  case  of 
Clack  V.  Sainshury,  from  which  I  feel  no  reason  to  differ. 
I  am  by  no  means  certain  that  the  legislature  did  not  in- 
tend that  the  statute  should  not  have  that  meaning  attri- 
buted to  it  which  its  language  imports ;  for  there  is  a  very 
great  difference  between  the  value  of  loans  of  money  ad- 
vanced for  periods  not  exceeding  three  months,  and  where 
the  money  is  advanced  and  not  to  be  repaid  for  ten  or 
twelve  months.  There  is,  therefore,  a  good  reason  why 
a  larger  amount  of  interest  should  be  allowed  to  be  taken 
on  a  bill  or  note  payable  at  three  months,  even  although 
there  be  the  additional  security  of  land,  than  on  a  bill  or 
note  which  has  eight,  ten,  or  twelve  months  to  run.  And 
for  these  reasons  probably  there  is  this  distinction  between 
the  Acts. 

Parke,  B. — I  am  of  the  same  opinion.  This  question  is 
in  fact  decided  by  the  recent  case  in  the  Court  of  Common 
Pleas,  and  with  that  decision  I  find  no  reason  to  quarrel. 
It  WM  most  probably  an  oversight  on  the  part  of  the  legis- 

(a)  2  A.  &  £.  326. 
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latore,  in  putting  money  secured  by  bills  of  exchange  and  1852. 
promissory  notes  upon  the  same  footing  as  money  secured 
by  land ;  but  we  must  construe  the  Act  of  Parliament  ac- 
cording to  its  obvious  meaning.  The  decision  of  the  Court 
of  Common  Pleas  leads  to  the  conclusion,  that  any  amount 
of  interest  secured  upon  a  bill  of  exchange,  having  only 
three  months  to  run,  although  there  be  the  additional  se- 
curity of  landed  property,  may  be  a  valid  transaction.  If 
Mr.  BoviU's  argument  be  correct,  in  the  case  of  a  bill  of 
exchange,  upon  which  interest  exceeding  52^  per  cent,  is 
payable,  if  any  additional  security  of  what  kind  soever  be 
given  for  the  payment  of  the  interest,  the  whole  transaction 
would  be  invalidated.  I  think  that  construction  of  the 
3  &  4  Will.  4,  a  98,  too  narrow,  and  cannot  be  supported. 

Aldebson,  B. — If  Mr.  Bovill's  argument  be  correct,  that 
the  3  &  4  WilL  4,  a  98,  applies  to  bills  and  notes  only,  there 
would  have  been  no  necessity  for  the  insertion  of  the  pro- 
vision with  respect  to  the  security  of  landed  property  in  the 
2  &  3  Vict.  c.  37. 

Judgment  for  the  plaintiff. 


o2 
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.    1852. 

Jan,  19.  Frith  and  Others  v,  Wollaston. 

To  an  action  on  JJeBT  OH  a  judgment  of  the  Supreme  Court  of  the  colcmy 

a  judgment  of 

the  Supreme      of  the  Cape  of  Grood  Hope. 

coion/of  the         ^^^^  Q^  substauce),  that  before  the  recovery  of  the  judg- 

Cape  of  Good     meut  an  Ordinance  was  duly  enacted  at  the  colony  of  the 

Hope,  the  de-  "^  .  i      t  i- 

fcndant  pleaded  Cape  of  Good  Hope,  by  the  governor,  with  the  consent  of 
fore  the  rcco-  ^^^  legislative  couucil,  for  regulating  the  due  collection, 
very  of  thejudg-  administration,  and  distribution  of  insolvent  estates  with- 

ment,  by  an  ' 

Ordinance  of     in  the  colony ;  whereby  it  was  enacted,  that  it  should  be 

that  colony  re-     i-i-^oi  r-t  ^  ...  ... 

lating  to  the  lawful  for  the  Supreme  Court,  upon  the  petition  in  writing 
M?S"tSbu-°  ^^  ^^7  person  setting  forth  that  he  was  insolvent,  and  de- 
tionofinjol-      sirous  of  Surrendering  his  estate  for  the  benefit  of  his  cre- 

Tents  estatei,         ,  ^  ° 

it  was  enacted,  ditors,  to  direct  such  person  to  appear  before  it,  to  be  ex- 

preme  Coiut  amined  touching  his  insolvency ;  and,  upon  such  proof  as 

"e^tionTuie  *^®  ^^^^^  should  think  fit,  that  the  Court  might  accept  the 

insolvent,  ac-  surrender  of  such  estate,  and  by  order  place  the  same  under 

cept  the  iup-  •       •       *  * 

render  of  hit  scquestratiou  in  the  hands  of  the  Master  of  the  Court ;  that 

piace*it"ander  ^po^  the  party  obtaining  the  order  for  sequestration,  he 

k'^^'^hl^di  of  »^^^^^  forthwith  lodge  it  with  the  sheriff  of  the  colony, 

the  Master  of  who  should  register  it  and  deliver  such  order  to  the  Master 

that  further  ex-  of  the  Court,  and  that  the  Master,  when  the  order  had 

judmcnf  ""^  been  made  at  the  instance  of  creditors,  should  notify  it  in 

against  the  in-  the  Oazctto  of  the  colony;  and  that  the  insolvent  should 

solvent  or  hia  .  i      i      -mr  i  • 

estate  should,  lodge  With  the  Master  a  list  containing  (to  the  best  of  his 

for  sequestn^'  knowledge)  the  names  of  his  creditors;  and  that  the  Master, 

Sd"  dTbe*"*  upon  any  estate  being  placed  under  sequestration,  should 

stayed  during  lay  an  attachment  on  the  estate;  and  the  Ordinance  fur- 

of  such  sequel-  ther  enacted,  that  further  execution  of  any  judgment 

tration;aad 
that  all  actions 

pending  agamtt  him  for  any  debt  or  demand  proreable  asainst  the  estate,  and  all  proceedings 
therein  upon  any  order  being  made  for  the  sequestration  of  such  estate,  should  be  stayed.  The 
plea  then  stated  the  petition  of  the  defendant,  the  snirender  of  his  estate,  that  it  had  been  placed 
under  sequestration,  that  the  plainti£b  proved  the  amount  of  the  said  judgment  against  the  defend- 
ant's estate,  that  the  estate  was  distributed,  and  that  the  plaintiffs  receiv^  Is.  6d.  in  the  pound  on 
the  amount  of  the  said  judgment  debt:— /fe/ff,  that  the  plea  was  bad. 
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against  any  insolvent  or  his  estate  for  the  amount  of  any        1852. 
debt  or  sum  of  money,  should,  after  any  order  for  seques-        frith 
tration  of  such  estate  had  been  lodged  with  the  sheriff,  be    ^olijlston, 
stayed  during  the  pendency  of  such  sequestration ;  and  that 
all  actions  pending  against  any  insolvent  for  any  debt  or 
demand  proveable  against  the  estate,  and  all  proceedings 
therein  should,  upon  any  order  being  made  for  the  seques- 
tration of  such  estate  in  virtue  thereof,  be  stayed.    And  it 
was  thereby  further  enacted,  that  the  Master,  after  the  estate 
had  been  sequestrated,  should  give  notice  thereof  in  the 
Gazette,  and  appoint  two  public  meetings  of  the  creditors  for 
receiving  proofs  of  the  debts,  and  for  electing  trustees  for 
the  collection,  administration,  and  distribution  of  the  insol- 
vent's  estate  and  effects,  which  election  might  be  confirmed 
by  decree  of  the  Court.  And  the  Ordinance  further  enacted, 
that  every  order  made  for  placing  any  estate  under  seques- 
tration as  insolvent,  should  in  law  divest  the  insolvent  and 
any  person  administering  his  estate  for  him,  and  vest  in 
the  Master,  for  the  purposes  of  the  sequestration,  the  pre- 
sent and  future  estate,  moveable  and  immoveable,  personal 
and  real,  &a,  wheresoever  the  same  might  be  known  or 
found;  and  that,  upon  the  decree  of  the  Court  being  made, 
the  estate  should  vest  in  the  trustees  thereby  confirmed 
for  the  purposes  of  the  sequestration ;  and  that  upon  any 
such  trustee  being  confirmed,  he  should  forthwith  give 
notice  in  the  Gazette  of  the  sequestration,  and  of  his  ap- 
pointment; and  the  Master  was  required  thereupon  to  ap- 
point a  third  meeting  of  the  creditors  for  receiving  proof 
of  debts,  and  for  receiving  the  report  of  the  trustees  as  to 
the  condition  of  the  estate,  and  for  giving  directions  to  the 
trustees  for  the  management  thereof;  and  that  they  should, 
within  six  months  after  their  appointment,  lay  before 
the  Master  an  exact  account,  &c.,  which  on  motion  to  the 
Court  might  be  afterwards  allowed,  which  the  Court  might 
confirm;  and  the  trustees  should,  upon  the  demand  of  the 
creditors,  distribute  the  estate  according  thereto;  and  that 


WOLLAflTON. 
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1862.        the  remedy  of  any  creditor  to  obtain  payment  of  any  divi- 
Frith        dend  should  be^  during  the  continuance  of  the  office  of  the 
trustees,  by  motion  to  the  Court    The  plea  then  averred 
that,  after  the  recovery  of  the  judgment,  the  defendant, 
being  then  resident  in  the  colony  and  being  insolvent, 
duly  petitioned  the  Court,  and  was  examined,  and  the 
Court  by  order  accepted  the  surrender  of  his  estate,  and 
placed  it  under  sequestration ;  that  the  defendant  forthwith 
lodged  the  order  with  the  sheriff,  and  the  sheriff  registered 
it,  and  delivered  it  to  the  Master,  who  notified  it  in  the 
Gazette,  that  the  defendant  then  lodged  with  the  Master  a 
list  of  his  creditors;  that  the  Master  then  laid  an  attach- 
ment on  the  defendant's  estate;  that  the  Master,  by  due 
notice,  did  appoint  two  public  meetings  of  the  creditors 
&c.;  that  the  plaintiffs  proved  the  amount  of  the  judgment 
against  the  estate  before  the  Master,  who  then  admitted 
the  debt;  that  afterwards  a  trustee  was  duly  appointed, 
whose  appointment  was  confirmed  by  decree  of  the  Court; 
that  afterwards  the  Master  appointed  a  third  meeting  of 
the  creditors  for  receiving  proof  of  debts,  and  for  receiving 
the  report  of  the  trustee  as  to  the  condition  of  the  estate 
&c.;  that  the  trustee,  within  six  months,  laid  before  the 
Master  an  exact  account  of  the  estate,  and  a  general  plan 
for  the  distribution  of  the  assets,  which  was  confirmed  by 
the  Court;  and  that  afterwards,  in  pursuance  of  such  plan, 
the  plaintiffs  received  a  dividend  of  1^.  6(2.  in  the  pound 
on  the  amount  of  the  said  judgment  debt — ^Verification. 

Demurrer,  on  the  ground  that  the  plea  was  bad,  as  being 
"  pleaded  in  bar,  and  not  in  suspension  of  the  action." — 
Joinder  in  demurrer. 

WiUes  in  support  of  the  demurrer. — The  plea  is  bad  in 
substance.  The  defendant  relies  upon  the  law  of  the  Cape 
of  Good  Hope,  without  fully  setting  out  in  his  plea  the 
whole  law  so  far  as  it  affects  the  present  matter.  The  law 
as  set  out  merely  stays  the  proceedings  upon  the  judgment 
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for  the  purpose  of  protecting  the  estate  of  the  debtor  in        1852. 
the  hands  of  the  oflBcer  of  the  Insolvent  Court  in  the        frith 

colony ;  but  it  does  not  enact  that  it  shall  be  taken  to    __    *• 
^  ^  W0LLA8TON. 

operate  as  a  satisfaction  and  discharge  of  the  estate  or  per- 
son of  the  debtor.  The  law  relied  upon  is  merely  a  local 
hwy  which  suspends  the  proceedings  upon  the  judgment  for 
a  particular  purpose,  and  cannot  be  pleaded  in  bar  to  an 
action  ou  the  judgment  in  this  country.  If  this  defence 
were  allowed,  the  debt  might  be  barred  by  the  Statute 
of  Limitations.  In  Snook  v.  Mattock  (a),  it  was  held  that, 
on  a  scire  facias  to  revive  a  judgment  against  an  executor, 
it  is  not  a  good  plea  that  a  writ  of  error  is  depending  on 
the  judgment. 

LuA  contrft. — The  Court  will  not  look  out  of  the  record. 
It  therefore  will  not  assume  that  there  are  other  laws  in 
force  in  the  colony  upon  this  subject.     This  is  an  action 
upon  a  foreign  judgment,  and  the  rules  of  the  country 
where  the  judgment  was  obtained  govern  all  the  proceed- 
ings which  may  be  taken  upon  that  judgment.     If  this 
plea  would  have  been  a  good  answer  to  an  action  on  the 
judgment  in  the  colony,  it  must  be  equally  so  to  an  action 
in  this  country.     Now  by  the  law  of  the  Cape  all  proceed- 
ings upon  the  judgment  are  to  be  stayed,  and  therefore  the 
plaintiff  is  disabled  from  taking  any  legal  proceedings 
whatever  upon  the  judgment.   [Jfar^in,B. — I  should  have 
thought  that  the  defendant's  remedy  would  be  by  appli- 
cation to  the  Court  to  stay  the  proceedings,  and  not  by  way 
of  plea.    Parke,  B. — The  law  does  not  enact  that  the  con- 
tract shall  be  void,  or  that  the  debtor  may  plead  the  law 
as  a  defence  to  an  action  upon  the  judgment]    Where  a 
personal  action  is  suspended  by  the  act  and  consent  of  the 
party  himself  who  has  the  thing  suspended,  the  action  is 
extinct  and  gone  for  ever ;  but  where  the  suspension  is  by 

((/)  5  A.  &  E.  239. 


WOLLABTON. 
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1852.  operation  of  law  it  acts  as  a  release  and  discharge  pro 
Frith  tanto,  as  long  as  the  suspension  continues,  although  the 
right  of  action  may  afterwards  reyive:  2  Dyer,  139  b,  140  a. 
In  the  one  case  the  right  of  action  is  suspended  for  eyer, 
in  the  other  it  is  merely  suspended  for  a  time.  There  is  no 
analogy  between  the  case  cited,  namely,  where  execution 
is  stayed  by  writ  of  error,  and  the  present. 

Wiliea  replied. 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiffs  are  en- 
titled to  judgment.  This  is  an  action  on  a  judgment  of  the 
Cape  of  Good  Hope,  to  which  the  defendant  has  pleaded — 
and  the  plea  at  the  most  amounts  only  to  this — ^that  the 
plaintiffs^  right  to  sue  upon  that  judgment  is  suspended 
during  a  certain  time.  If  we  were  now  to  give  judgment 
for  the  defendant,  and  if  to-morrow  the  suspension  were 
removed,  and  the  plaintiffs  were  to  bring  an  action  upon 
the  judgment,  the  defendant  would  plead  that  he  had  ob- 
tained judgment,  and  there  would  be  an  end  to  the  plain- 
tiffs' right  to  recover.  Upon  this  short  ground  I  think  the 
plaintiffs  ought  to  succeed. 

Pabke,  B. — I  am  of  the  same  opinion.  Whatever  af- 
fects the  contract  itself  may  be  made  use  of  as  an  an- 
swer to  an  action  upon  the  contract.  This  is  a  judgment 
obtained  abroad,  and  an  action  lies  upon  it  in  this  coun- 
try; and  if  any  matter  which  would  afford  a  good  de- 
fence to  an  action  on  the  judgment  in  that  country  would 
be  available  here,  this  law  of  the  Cape  of  Good  Hope,  al- 
though it  creates  a  temporary  suspension  of  the  execution 
upon  the  judgment,  does  not  say  that  the  debt  itself  shall 
be  considered  as  satisfied,  and  therefore  it  does  not  take 
away  the  party's  remedy  on  his  judgment.  Neither  does 
the  law  say  that  the  remedy  which  the  creditor  may  have 
against  his  debtor  upon  the  judgment,  by  proceeding  upon 


HILiBT  TS&M,  15  YIOT.  199 

it  against  the  real  or  personal  estate  in  a  foreign  country,        1852. 
is  gone.     At  all  events,  it  seems  to  be  clear  that  the  law        Ytarm 
of  the  Cape  of  Good  Hope  cannot  be  taken  to  affect  the    ,„    ^' 
debtor  a  real  estate  out  of  that  country,  which,  being  extrar 
tenitorial,  is  also  out  of  the  jurisdiction  of  the  Court  where 
the  judgment  was  obtained. 

AiiDBBSOK,  R,  concurred. 

MiATiHy  B. — ^I  am  also  of  the  same  opinion.  The  plea 
is  no  ans^wer  to  the  action.  At  most,  the  execution  is  stayed 
during  the  pendency  of  the  sequestration;  and  the  plea  does 
not  even  state,  that  at  the  time  of  action  brought  the  se- 
questration was  pending. 

Judgment  for  the  plaintiffs. 


Bbibgman  &  Others  v.  Dean.  Jan.  23. 

Assumpsit.— The  declaration  stated  that,  before  and  A  declaration 

at  the  time  of  the  defendant's  promise  hereinafter  men-  defendant  was 

tioned,  to  wit,  on  &c.,  the  defendant  was  justly  indebted  jj^^^  ^  ^^ 

to  the   plaintiffs  in  divers  unliquidated  debts  and  de-  <}!▼«•  uniiqui- 

.  dated  debta, 

mands,  whereof  the  defendant  then  had  notice,  thereto-  namely,  for  ao 
fore  accrued  to  the  plaintiffs;  that  is  to  say,  for  so  much  pulLti^ de- 
money  as  the  plaintiffs  reasonably  deserved  to  have  from  '7A^d*f^d- 
the  defendant  (to  be  paid  by  the  defendant  to  the  plain-  &nt  fer  work 

done  by  the 
plaintifis  as  attornies  for  the  defendant;  that  the  plaintiflPs  alleged  that  the  said  debts  amounted  to 
17U.  9j.  3d.^  and  the  defendant  to  147/. ;  that  it  was  agreed  that  the  dispute  between  them  should 
be  put  an  end  to,  and  the  amount  of  the  debts  fixed  at  150/.;  that  the  plaintiffs  should  relinquish 
their  claim  to  the  residue;  and  that  the  debts  should  be  satisfied  upon  the  terms  of  the  defendant 
agreeing  to  pay  the  plaintiffs  150/.;  that  the  disputes  were  ended;  that  the  debts  were  agreed  and 
fixed  at  150/.;  that  the  plaintiffs  had  not  made  any  further  claim;  and  that  the  debts  were  satis- 
fied upon  the  terms  in  that  behalf.  Breach,  non-payment  of  150/.  Plea,  that  the  plaintiffs  did 
not,  **  one  calendar  month  before  the  commenceroent  of  this  suit,  deliyer  to  the  defendant  a  signed 
bill:*^ — Held,  that  the  declaration,  at  the  best,  amounted  to  a  special  count  on  an  account  stated, 
and  that  the  plea  ^^'as  good  in  form  and  substance. 
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V, 

Dmam. 


tiffs  on  request),  for  work  done  and  for  materials,  by  the 
plaintiffs,  as  the  defendant's  attomies  and  solicitors,  and 
otherwise,  for  the  defendant,  at  his  request,  and  for  jour- 
nies,  &c.,  and  for  money  paid;  and  that,  the  defendant 
being  so  indebted  to  the  plaintiffs,  thereupon  and  before 
the  making  of  the  defendant's  said  promise,  to  wit,  on  j^c, 
it  was  alleged  and  insisted  by  the  plaintiffs,  that  their  said 
debts  and  demands  amounted  to,  and  that  they  reason- 
ably deserved  to  have  in  respect  thereof  from  the  defend- 
ant, a  sum  of  money  then  in  that  behalf  claimed  by  the 
plaintiffs  exceeding  the  sum  of  150^.,  to  wit,  the  sum  of 
1712. 95. 8(2.,  which  said  amount  the  defendant  then  denied, 
and  alleged  that  the  said  debts  and  demands  amounted 
to  a  less  sum  than  that  so  claimed  by  them,  to  wit,  the 
sum  of  1472.  only;  and  a  difference  and  dispute  having  so 
arisen,  and  being  pending  between  the  plaintiffs  and  the 
defendant  touching  the  amount  of  the  said  debts  and  de- 
mands, thereupon  afterwards  and  before  the  commencement 
of  this  suit,  to  wit,  on  &c.,  it  was  mutually  agreed  by  and 
between  the  defendant  and  the  plaintiffs,  that  the  said 
difference  and  dispute  should  be  put  an  end  to,  and  the 
amount  of  the  said  debts  and  demands  should  be  agreed 
upon  and  fixed  by  and  between  the  defendant  and  the 
plaintiffs  at  the  sum  of  1502.  and  no  more;  and  that  the 
plaintiffs  should  relinquish  and  give  up  all  right  and  claim 
to  the  residue  of  the  said  sum  so  then  claimed  by  them; 
and  that  the  said  first-mentioned  debts  and  demands  should 
be  settled  and  satisfied  upon  the  terms  of  the  defendant 
consenting  and  agreeing  to  pay  to  the  plaintiffs  the  said 
sum  of  150Z. ;  and  that  the  defendant  should  pay  the  said 
sum  of  1502.  to  the  plaintiffs  accordingly.     The  declaration 
then  contained  an  averment  of  mutual  promises;  and  al- 
leged, that  the  plaintiffs,  confiding  in  the  defendant's  pro- 
mise, did  thereupon  then  put  an  end  to  the  said  difference 
and  dispute;  and  that  the  said  amount  was  thereupon  then 
agreed  and  fixed  at  the  said  sum  of  1502.  and  no  more;  and 
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that  Ae  plaintifiB  then  relinquished  and  gave  up  all  right  1862. 
MJkd  claim  to  the  residue  of  the  said  sum  so  preyiously 
claamed  by  them;  and  that  the  said  first-mentioned  debts 
and  demands  thereupon  were  settled  and  satisfied  upon 
the  terms  aforesaid;  of  which  the  said  defendant  then  had 
notice.     Breach^  non-payment  of  the  said  sum  of  1502. 

Plea,  that  the  action  was  commenced  after  the  passing 
of  the  statute  6  &  7  Vict  a  73 ;  and  that  the  said  supposed 
debts  and  demands  of  the  plaintifis  were>  before  and  at  the 
time  of  the  making  of  the  said  promise  in  the  declaration 
mentioned  and  still  are  debts  and  demands  claimed  by  the 
plaintifis  to  be  due  to  them  from  the  defendant^  for  and 
in  respect  of  certain  business  theretofore  done  by  the  plain- 
tifis as  attomies  and  solicitors  for  the  defendant;  and  that 
the  plaintifis  did  not,  nor  did  either  of  them,  one  caler^r 
mon&  before  the  commencement  of  this  suit,  deliver  to  the 
defendant,  he  being  the  party  to  be  charged  therewith,  or 
send  by  the  post,  &a  a  signed  bill,  as  by  the  statute  in 
such  case  made  and  provided  is  required.— Verification. 

Special  demurrer  on  the  ground,  inter  alia»  that  the  state- 
ment in  the  plea»  that  no  signed  bill  was  delivered  &c.  one 
calendar  month  before  the  commencement  of  this  suit,  was 
insufficient,  instead  of  stating,  in  the  words  of  the  statute, 
that  this  suit  was  commenced  before  the  expiration  of  one 
calendar  month  after  such  signed  bill  had  been  so  deliver- 
ed, &C.    Joinder  in  demurrer. 

The  defendant's  points  for  axgument  stated,  that  the 
defendant  would  contend  that  the  declaration  was  bad 
on  the  following  grounds  (inter  alia) : — First,  that  the  de- 
claration did  not  state  any  sufficient  consideration  for  the 
defendant's  promise;  secondly,  that  the  agreement  was 
void,  as  being  illegal;  thirdly,  that  it  did  not  appear  that 
the  plaintifis  had  released  the  defendant  from  the  residue 
of  their  claim  against  him;  and  fourthly,  that  if  the  de- 
claration was  good,  the  plea  was  a  good  answer  to  it 

Maynard  appeared  in  support  of  the  demurrer  to  the 
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1853.       plea>  but  was  requested  by  the  Court  in  the  first  instance 
to  defend  the  declaration. — The  declaration  is  good.    It  is 
firamed  in  accordance  with  a  suggestion  thrown  out  by 
Lord  AHnger,  C.  B.,  in  Edwards  y.  Baugh  (a).    In  that  case 
the  declaration  merely  stated  that  disputes  and  contro- 
versies were  pending  between  the  plaintiff  and  defendant, 
whether  the  defendant  was  indebted  to  the  plaintiff  in  a 
certain  sum,  and  Lord  Abinger,  C.  K,  said:  ''The  case 
might  have  been  different  if  the  declaration  had  said, 
'  whereas  the  defendant  was  indebted  to  the  plaintiff  in 
divers  sums  of  money,  for  money  lent  and  also  on  an  ac- 
count stated;'  that  a  dispute  arose  as  to  the  anumnt  of  the 
debt  so  due;  and  in  order  to  put  an  end  to  all  controversies 
respecting  it,  it  was  agreed  that  the  plaintiff,  in  considera- 
tion of  receiving  1002.,  should  not  sue  the  defendant  in  re- 
spect of  his  original  claim.    In  that  case  the  plaintiff  would 
have  been  bound  to  prove  at  the  trial  the  existence  of  a 
debt  to  some  amount;  he  might  not  indeed  be  bound  to 
prove  the  full  amount,  but  simply  to  shew  such  a  claim  as 
to  lay  a  reasonable  ground  for  the  defendant's  making  the 
promise;  whereas,  in  the  present  case,  he  would  not  have 
to  prove  anything  beyond  the  fact  that  there  had  been  a 
dispute  between  himself  and  the  defendant  as  to  the  ex- 
istence of  a  debt.''  It  will  be  contended,  that  the  declara- 
tion discloses  a  mere  accord  executory,  and  therefore  does 
not  contain  a  sufficient  consideration  upon  which  to  sup- 
port the  defendant's  promise.     In  Crowther  Y.Farrer{h), 
a'declaration  upon  an  agreement,  that  two  actions  pending 
in  the  Court  of  Queen's  Bench  at  the  suit  of  the  plaintiff 
against  the  defendant  should  be  settled,  and  all  proceed- 
ings therein  stayed,  and  that  the  defendant  should  pay  the 
plaintiff  money,  was  held  good.    And,  although  in  the  pre- 
sent case  it  is  not  stated  that  any  proceedings  had  been 
commenced,  that  fact  makes  no  difference.     In  Llewellyn  v. 
Llewdlyn  (c),  the  declaration  stated  that  there  were  unset- 

(a)  11  M.  &  W.  641.       (6)  15  Q.  B.  677.         (c)  3  D.  &  L.  318.  - 
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tied  accounts  between  the  plaintiff  and  the  defendant,  and        1852. 
that  there  ^were  disputes  touching  the  said  accounts,  and 
that  the  plaintiff  claimed  of  the  defendant  that  he  was  in- 
debted to  him  in  a  large  sum  of  money,  and  that  the  de- 
fendant claimed  of  the  plaintiff  that  the  plaintiff  was  in- 
debted to  lilm  in  a  large  sum,  and  that  it  was  agreed  that 
each  party  sihould  withdraw  his  claim,  and  that  the  defend- 
ant should  pay  the  plaintiff  a  certain  sum  by  way  of  annu- 
ity; and  that,  in  consideration  that  the  plaintiff  would  with- 
diaw  his  claim,  the  defendant  promised  the  plaintiff  to 
pay  him  the  annuity;  and  the  declaration  was  held  good. 
PcMeson]  J.,  there  says:  '*  Here  is  a  plain  detriment  to  the 
plaintiff  in  foregoing  his  claim  to  the  balance,  a  claim 
which  was  not  made  against  a  stranger,  but  which  had  a 
probable  foundation  arising  &om  mutual  accounts  between 
the  parties,  which  are  admitted  to  have  been  open  and  un- 
settled.'^    [Parke,  B. — There  were  cross  claims  in  that  case. 
Here  nothing  is  stated  but  a  mere  agreement  to  settle  an 
unliquidated  debt]     The  parties  have  entered  into  an  ar- 
rangement, by  which  the  plaintiff  has  agreed  to  give  up  the 
balance  of  a  bona  fide  claim  of  uncertain  amount,  in  con- 
sideration of  the  defendant  agreeing  to  pay  a  definite 
amount    That  is  a  sufiSicient  consideration  for  the  defend- 
ant's promise.    The  original  debt  was  satisfied  by  the  new 
agreement.    The  Statute  of  Limitations  would  run  from 
that  time,  for  the  plaintiff  gains  a  new  cause  of  action. 
[PoUocky  C.  R — Could  the  defendant  have  pleaded  the  new 
agreement  in  bar  to  an  action  upon  the  old  debt?]     He 
might  if  he  were  to  pay  the  sum  of  150Z.  into  Court    The 
following  cases  bear  upon  this  point: — Smyth  v.  Holmes  (a), 
Cooper  V.  PhiUips  (6),   Yowng  v.  WaJker  (c),  Evans  v.  Pow- 
u(cl);  and  the  notes  to  Cumber  y.  TTone,  1  Smith's  L.  C. 
146.    [PoUock,  C.  B. — Is  an  agreement  not  to  tax  an  at- 


(a)  10  Jnr.  862.  (c)  16  M.  &  W.  446. 

(i)  1  Cr.  M.  &  R.  649.  \d)  1  Exch.  601. 
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185S.  tomey's  bill  legal,  and  binding  upon  the  parties?]  It  is 
submitted  that  it  is.  The  statute  was  passed  for  the  pro- 
tection of  such  parties  as  are  willing  to  avail  themselves  of 
its  provisions. 

Secondly.  The  plea  is  bad  in  form.    The  6  &  7  Vict.  c. 
73,  s.  37,  enacts,  that  no  attorney  shall  commence  or  main- 
tain an  action  for  the  recovery  of  his  fees  until  the  expira- 
tion of  one  month  after  the  delivery  of  his  bill:  Parker  v. 
OiU  (a)  is  in  point     The  plea  should  have  stated  that  the 
action  was  commenced  before  the  expiration  of  one  month 
after  the  delivery  of  the  bilL     The  present  allegation  is 
immaterial:  Blunt  v.  Haalop  (b)  is  also  in  the  plaintiffs'  fa- 
vour. 

WiUes  contr^ — The  declaration  is  bad.     It  merely  sets 
up  an  accord  executory:  Hopkins  v.  Logan  (c),  Flockton  v. 
HaU  (d),  Henderson  v.  Stobart  {e).     [Parkey  B. — The  de- 
claration at  the  best  amounts  only  to  a  special  count  on 
an  account  stated.]     If  that  be  the  opinion  of  the  Court 
as  to  the  declaration,  the  defendant  relies  upon  the  plea, 
which  is  in  the  usual  form,  and  is  good:  Scadding  v 
Eyles  (/),  Eicke  v.  Nokes  (g).    Parker  v.  GfiU  (a)  merely 
decided  that  in  a  plea  the  word  month  means  lunar  month, 
and  therefore  that  a  plea  which  omitted  the  word  "  calen- 
dar'' before  the  word  month  was  bad. — He  was  then  stop- 
ped by  the  Court. 

Feb  Cubiam  (i), — The  declaration  at  best  amounts  to  a 
special  count  on  an  account  stated.  The  plea  is  unob- 
jectionable; our  judgment  therefore  must  be  for  the  de- 
fendant 

Judgment  for  the  defendant 

(a)  5  D.  &  L.  21.  (/)  9  Q.  B.  858. 

(6)  9  Dowl.  P.  C.  92.  (g)  1  Moo.  &  Bob.  369. 

(c)  6  M.  &  W.  241.  (i)  Pollock,  C.  B.,  Parke,  B., 

(d)  19  L.  J.,  Q.  B.,  1.  Alderson,  B.,  and  Martin,  B. 

(e)  6  Exch.  99. 
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1852. 

CoATEs  &  Another  v.  Williams.  j^n,  24. 

1  HIS  was  an  issue  under  an  interpleader  order,  in  which  SemUe^HbatKn 
the  question  was,  whether  certain  goods  and  chattels  at  dledto* a'tru*^ 
the  time  of  tlie  writ  of  execution  being  lodged  with  the  ^/q/ ^^Lif" 
Sheriff,  were  the  property  of  the  plaintiffs.  tow,  which  cm- 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings,  tee  to  employ 
in  the  present  Term,  the  following  facts  appeared: — In  other^^or 
July,  1851,  one  George  Stephens,  the  defendant  in  an  ac-  "^'i^^?* 
tion  of  Williams  v.  Stephens,  being  in  difficulties,  apprised  and  coliectii^ 
one  of  ihe  plaintiffs  of  his  situation,  and  afterwards,  at  the  Sb  eaS^^d 
suggestion  of  his  own  solicitor,  executed  to  the  plaintiffs,  ^5J^*g**no^ 
who  were  his  largest  creditors,  a  deed  of  assignment  of  his  ▼oi<i.a»  agaimt 

,  ,  crediton,  if  it 

stock  in  trade  and  effects  for  the  benefit  of  his  creditors,     appears  npon 
By  this  deed,  which  was  executed  previously  to  the  de-  that^Se  maia 
fend&nt's  CWimams*)  execution,  and  was  in  the  usual  form,  ®^i^  °^  ***• 

,  ,  .  parties  to  it 

Stephens  assigned  his  stock  in  trade,  and  all  other  his  estate,  was  to  wind  np 
effects,  fea,  in  trust,  to  sell  the  same,  and  out  of  the  pro-  business  for  the 
ceeds  to  pay  rateably,  and  without  preference,  such  credi-  J^^iif  imd 
tors  as  should  execute  the  deed.     The  deed  then  contained  ^^^  J®  <?^  *>" 

the  business 

a  proviso,  that  creditors  not  signing  within  three  months  with  a  view  to 
should  be  excluded  from  the  benefit  of  the  assignment;  ^^ 

that  the  trustees  might  make  to  the  said  Gr.  Stephens  such 
allowance,  or  return  to  him  such  part  of  his  household  fur- 
niture or  effects  not  exceeding  the  value  of  20Z.  as  they 
"might  deem  expedient,  and  also  might  employ  the  debtor, 
or  any  other  person  or  persons,  in  winding  up  the  affairs 
of  him  the  said  George  Stephens,  and  in  collecting  and 
getting  in  his  estate  and  effects  hereby  assigned,  and  in 
carrying  on  his  trade  if  thought  expedient  by  them;  and 
to  allow  to  the  said  George  Stephens,  or  any  other  person 
OT  persons  so  employed  as  aforesaid,  out  of  the  said  trust 
estate,  such  sum  and  sums  as  to  the  said  trustees  shall 
seem  proper." 


206  EXOHEQUBB  BEPOBTa 

1852.  On  the  part  of  the  defendant  it  was  contended,  that  the 

clause  in  the  deed  by  which  the  trustees  were  empowered 
to  cany  on  the  business  to  the  exclusion  of  those  creditors 
who  did  not  execute  it,  rendered  it  void  as  against  the 
latter:  Oiven  v.  Body  (a).  The  learned  Judge,  however, 
said,  that  the  deed  was  in  the  common  form,  and  might  be 
purchased  in  a  stereotyped  form  at  almost  any  stationer's 
shop;  and  that  the  case  of  Owen  y.  Body  was  distinguish- 
able, on  the  ground  that  there  one  of  the  objects  of  the 
deed  was  to  enable  the  creditors  who  executed  the  deed  to 
carry  on  the  business  with  a  view  to  future  profits;  and 
that,  if  the  jury  should  be  of  opinion  that  the  deed  was  a 
bond  fide  transaction,  he  should  direct  a  verdict  to  be 
entered  for  the  plaintifik  The  jury  having  found  in  the 
affirmative,  a  verdict  was  entered  for  the  plaintifis,  with 
162.  damages. 

In  the  present  Term  (January  16) — 

Crowder  moved  on  the  ground  of  misdirection;  and  con- 
tended that  the  deed  was  void,  upon  the  authority  of  Otoen 
v.  Body.  [Parke,  B. — That  case  has  been  qualified  by  a 
recent  decision  of  the  Court  of  Common  Pleas,  in  Janes  v. 
Whiibread  (6),  where  it  was  held  that  a  deed  of  assignment, 
by  which  trustees  were  empowered  to  carry  on  the  debtor's 
business  with  the  view  of  winding  up  his  affairs,  was  a 

valid  instrument] 

Cur.  adv.  vult 

Pollock,  C.  R,  now  said. — ^In  this  case  the  Court  are 
not  entirely  agreed  upon  the  question,  but  as  the  matter 
in  dispute  is  only  162.,  there  will  be  no  rule.  If  the  ques- 
tion with  reference  to  the  amount  in  dispute,  and  the  ex- 
penses that  would  necessarily  be  incurred  on  a  new  trial 

(a)  5  A.  &  E.  28.  (6)  20  L.  J.,  C.  P.,  217. 


V. 

Williams. 
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or  bill  of  exceptions  and  a  writ  of  error  could  be  con-  1652. 
sidered  as  a  fit  subject  for  litigation,  the  Court  would  grant  coatm 
a  rule.  But  as  this  is  an  interpleader  issue,  it  does  not 
admit  of  a  bill  of  exceptions.  If  it  were  an  action,  the 
Court  would  probably  grant  a  rule  for  a  new  trial,  unless 
the  plaintiff  would  consent  that  the  defendant  should  be  in 
a  situation  to  tender  a  bill  of  exceptions.  But  the  amount 
in  dispute  is  veiy  small,  and  there  is  a  decision  of  the 
Court  of  Common  Pleas,  viz.,  Janes  v.  Whitbread,  in  point, 
for  the  deed  there  was  in  precisely  the  same  terms  as  the 
present  one,  and,  as  my  Brother  Martin  observed,  "  a  ste- 
reotyped deed  to  be  had  at  any  law-stationer's  in  London.'' 
Under  these  circumstances,  and  as  a  Court  of  co-ordinate 
jurisdiction  has  pronounced  its  judgment  on  the  effect  of  a 
similar  instrument,  and  as  the  ruling  of  the  learned  Judge 
at  Nisi  Prius  is  in  conformity  with  that  decision,  we  are 
of  opinion  that  there  ought  to  be  no  rule. 

Rule  refused. 


VOL.  VII.  P  KXCH. 


208  EXGHEQUBB  BSPOBTS. 


1862. 

^ V * 


Jan,  3X.        Strickland  v.  Sarah  Turnbr,  Executrix  of  K  H.  Lane. 

E.  H.  L.,who  re-  AsSUMPSIT  for  money  had  and  received  by  the  defend- 
De^New^'uth  ^it,  as  executrix  of  Edward  Henry  Lane,  deceased.— Plea, 
Wales,  being     non-assumpsit,  and  issue  thereon. 

entitled  to  an  ^ 

annuity  for  hia  By  mutual  couseut  and  by  a  Judge's  order,  a  case,  oi 
^\m^^^>  which  the  foUowing  are  the  material  facts,  was  stated  for 

sir^fbi  *^  <>p^^^^  ^^**^  c^"^ 

his  benefit  The  The  actiou  was  brought  to  recover  the  sum  of  973i  11«. 

into  a  corre-  under  the  following  circumstances: — ^Edward  Henry  Lane, 

i^ter'^rtA^he  of  Sydney,  New  South  Wales  (the  testator),  was  entitled 

STwVea  of  ^'^^  ^®  ^^®  ^  ^^  annuity  of  lOOi.  per  annum,  payable  half- 

the  purchaae,  yearly,  ou  the  30th  of  March  and  the  30th  of  September, 

TariouB  letten  bequeathed  to  him  under  the  will  of  a  Mrs.  Way. 

betw^rS!!^  The  plaintiff  was  one  of  the  executorsjjand  the  residuary 

parties,  it  ap-  legatee,  of  Mrs.  Way. 

peaied  that  the        ° 

terms  of  the  On  the  4th  of  Juuc,  1847,  Mr.  Lane,  then  residing  at 

noTfinaJiyd^  Sydney,  transferred  the  annuity  by  deed  to  Arthur  Dain- 

**T'^tded^'*  trey  and  Adrian  Daintrey,  who  resided  in  England,  to 

til  the  28th  of  disposc  of  as  his  trustees  and  for  his  benefit. 

Upon  the'eth  of  In  November,  1847,  a  correspondence  was  ent-ered  into 

MmuUantdi^.  hctwceu  the  Mcssrs.  Daintrey  and  a  Mr.  Cookney,  the  at- 

The  purchase  torney  and  agent  of  the  plaintiff,  upon  the  subject  of  the 

money  was  paid  ,  ,    .      . 

by  the  plaintiff  purchase  of  the  annuity  by  the  plaintiff.  After  much  cor- 
Se^tTand^  respondcuce  on  the  subject,  the  following  letters  passed 
^il^dT*^  between  Mr.  Cookney  and  Mr.  Adrian  Daintrey : — 

executrix  of  the 

deceased:—  "December  16th,  1848. 

the  time  of  the  "Dear  Sir, — I  shall  be  extremely  obliged  by  an  early 

S^ility^fh^  and  definitive  answer  on  the  subject;  for  if  Mr.  Strickland 

ceased  to  exist,  ^j^^g  j^q^  purchase,  there  are  other  persons  ready  to  treat 

was  entitled  to  1  am,  &C. 

recover  bacK  ^_ 

the  whole  of  the      "J-  T.  Cookney,  Esq.  "A.  Daintrey." 

purchase  money 

from  the  executrix,  on  the  ground  that  the  money  had  been  paid  without  coniidention. 


TURNBR. 
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''  21st  December,  1848.  1852. 

"  Dear  Sir, — ^I  fear  if  you  can  get  a  purchaser  for  much,  stwckland 
if  anything,  beyond  10002b  after  April  next  (as  at  that  time 
another  half-year's  annuity  will  be  due  less  a  year's  duty), 
that  Mr.  Strickland  will  decline  treating  for  it.  My  yiew 
is,  that  a  purchaser  ought  to  buy  the  annuity  to  pay  6  per 
cent,  at  least,  and  to  insure  the  life  would  cost  nearly  3 
per  cent,  and  that  would  be  9  per  cent  for  the  purchase 
money.  This  would  make  the  outside  value  11002.,  11 
times  9  being  99^  and  the  expense  of  purchase  would  far 
exceed  another  11.  per  annum.  Supposing  Mr.  Lane  to  be 
dead  when  you  sell,  how  do  you  propose  securing  the  pur- 
chaser against  this  contingency?  for,  unless  the  insurance 
office  would  undertake  to  pay  the  money,  a  purchaser  can- 
not be  advised  to  part  with  his.  Most  probably  you  have 
considered  these  matters,  and  will  favour  me  with  your 
sentiments  thereon.  "  I  am,  &c. 

"  A.  Daintrey,  Esq.  "  J.  T.  Cooknby." 

''December  22nd,  1848. 

"Dear  Sir, — Assuming  that  Mr.  Strickland  will  pur- 
chase, I  am  in  a  condition  immediately  to  convey,  as  I 
have  a  discretion  to  sell  as  low  as  10002.  I  will  do  so  if 
Mr.  Strickland  will  agree  to  purchase  at  that  sum.  This 
agreement  to  purchase  would  of  course  be  conditional  on 
my  shewing  a  good  title  to  convey.  My  brother  is  in  prac- 
tice as  a  solicitor  in  Sydney,  and  he  is  concerned  for  Mr. 
Lane,  who,  when  I  last  heard  from  my  brother  a  short 
time  since,  was  as  well  as  ever. 

"  J.  T.  Cockney,  Esq.  "  A.  Daintkby." 

After  a  few  other  letters,  the  following  letters  passed 
between  the  same  parties : — 

"  26th  January,  1849. 
*'  Dear  Sir, — I  have  heard  from  Mr.  Strickland,  and  al- 
though his  full  object  will  not  be  accomplished,  he  is  will- 
ing to  give  10002.  for.  the  annuity;  and  looking,  as  you 

p2 


V. 
TURNBR. 


210  EXCHEQUER   REPOHTS. 

186S.        say,  to  the  loose  mode  of  the  bequest,  I  think  the  offer  a 
Strickland    liberal  one.     If  accepted,  then  the  only  point  to  be  con- 
sidered is,  how  the  sale  is  to  be  completed  in  the  absence 
of  proof  of  Mr.  Lane  being  alive. 

"  Yours,  &c. 

"J.   T.    COOKNBY.'' 

"  27th  January,  1849. 
"Dear  Sir,— I  accept  Mr.  Strickland's  offer  of  lOOOt  for 
this  annuity  on  the  following  conditions : — 1st,  That  he  take 
an  assignment  of  the  annuity  from  myself  and  my  brother 
Adrian,  under  the  assignment  to  us,  a  copy  of  which  I  in- 
close. 2ndly,  That  the  purchase  be  completed  within  one 
month  from  this  day.  3rdly,  That  Mr.  Lane  be  at  no  ex- 
pense about  shewing  a  title  to  the  annuity,  and  that  no 
deductions  be  made  on  account  of  legacy-duty  remaining 
unpaid.  4thly,  That  the  annuity,  or  a  proportion  of  it,  be 
paid  up  to  the  day  of  completion.  Probably  the  si/]^ature 
of  Mr.  Lane  to  the  original  assignment  may  be  known  to 

yourself  or  Mr.  Strickland. 

«»♦♦♦♦♦♦ 

"  If  the  conditions  are  acceded  to,  I  will  come  to  town 
and  settle  as  soon  as  you  are  prepared.  My  brother  Adrian 
is  resident  there.  I  shall  be  much  obliged  by  dispatch. 
Proof  of  Mr.  Lane's  being  alive  will  not  of  course  be  at  all 
necessary.  "  I  am,  &c. 

"A  Daintret." 

"  31st  January,  1849. 
"  Dear  Sir, — The  offer  I  made  had  reference  to  my  letter 
of  the  21st  of  December  last,  viz.  the  purchase  of  an 
annuity  of  lOOZ.,  to  be  completed  next  April  after  the  half 
jrear's  annuity  was  paid  and  the  duty  satisfied,  and  having 
the  balance  of  duty  182.  2«.  4d  allowed  out  of  his  purchase 
money.  This  my  client  will  be  prepared  to  do  on  the  30th 
of  next  April  (a),  unless  the  money  is  an  object  before,  and 

(a)  Sic. 
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in  that  case  my  client  will  be  content  to  take  5i  per  cent.         1862. 

upon  his  purchase  money  to  the  30th  of  April  (a),  and  give    Strickland 

credit  for  the  annuity,  subject  to  the  deduction  for  legacy  ''• 

duty,  thus: — 

£    s.  d. 

Sfty  Purchase  Money 1000    0  0 

Half  Year's  Annuity  to  30th  April                                        50    0  0 


1060    0    0 
A  Year's  Interest  on  18^.  28,  4d,  Fourth  Year's  Duty  0  18    0 


1060  18    0 
Deduct  3rd  Year's  Duty      .        .  '     .        .     18    2    4 

4th  ditto 18     2    4 

2  Months'  Interest  from  28th  of  Feb- 
ruary to  30th  of  April  on  1000^.      8    6    8 

44  11     4 


;£1006    6    8 


"  If  you  are  content  with  this  arrangement  I  will  pro- 
ceed to  raise  the  money,  and  let  you  have  the  draft  assign- 
ment in  a  few  days.  '*  I  am,  &c. 

"  J.  T.  Cookney/' 

"  1  St  February,  1849. 
"  Dear  Sir, — If  your  letter  of  31  st  of  January  is  to  be 
read  in  connexion  with  that  of  the  21st  of  December,  the 
latter  certainly  favours  the  offer  I  have  made;  for  it  in- 
forms me  that  Mr.  Strickland  would  not  give  more  than 
lOOOt  after  April,  when  of  course  the  instalment  of  an- 
nuity and  duty  would  have  been  paid.  I  am  sure  that 
upon  reference  to  this  letter  you  will  see  that  this  is  the 
fair  construction  of  it,  and  I  think,  therefore,  that  the 
conditions  of  my  last  letter  ought  to  be  acceded  to. 

"  I  am,  &c., 

"  A.  Daintkev." 

"3rd  February,  1849. 
"  Dear  Sir, — I  only  referred  you  to  my  letter  of  the  21  st 
of  December,  as  evidence  of  what  I  thought  the  value  of 

(a)  Sic. 
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1862.        an  annuity  of  1002.,  and  that  it  was  the  object  in  view. 
Strickland    ^'-  Strickland  does  not,  and  did  not,  entertain  my  views, 
^-  but  considers  the  oflTer  made  in  my  last  letter  very  fair  and 

liberal. 

"  Mr.  S.  will  be  glad  to  know  if  the  offer  will  be  accepted, 
and  particularly  if  the  money  is  to  be  paid  this  month/' 

"  Yours,  &c., 

"  J.  T.  Cockney.' 


9f 


"  5th  February,  1849. 
"  Dear  Sir, — If  Mr.  Strickland  will  not  give  more  than 
you  say,  /  mvM  accept  the  offer.  1  assume  of  course  that 
the  last  half  year's  annuity  has  been  paid.  I  should  like 
to  have  the  draft  assignment  as  soon  as  possible,  and  to 
complete  with  all  despatch,  as  Sir  C.  F.'s  son  is  going  out 
in  about  ten  days,  and  will  take  charge  of  my  letters  to 
my  Brother.  "  I  am,  &c., 

"  A.  Daintbey.'' 

"19th  February,  1849. 
"Dear  Sir, — I  have  been  expecting  the  draft  assign- 
ment as  promised  in  a  few  days  by  your  letter  of  the  31st 
ult     I  hope  to  receive  it  without  delay. 

"  I  am,  &c., 

"  A.  Daintrey.'" 

"  20th  February,  1849. 
"  Dear  Sir, — I  send  you  draft  assignment  and  release.   I 
think  that  the  consideration  liable  to  ad  valorem  duty  will 
be  9732.  11^.  Od,  if  the  money  is  paid  on  the  28th  inst. 
instead  of  the  30th  April  next:  what  say  you? 

"  I  am,  &c., 

"  J.  T.  Cockney." 


Amount  of  nominal  Consideration      .... 

Less  4th  Year's  duty 18    2    4 

and  Interest  on  prompt  Payment  8    6    8 

Net  Consideration 


£    s. 
1000    0 

d. 
0 

26    9 

0 

973  11 

0 
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23pd  Febniaiy,  1849.  1862. 

'ir, — I  return  you  draft  approved,  with  some  slight    stoickland. 
alterationa    I  propose  to  settle  at  your  office  on  Wednes-      _,  ^' 

X URNB& 

day  the  28th  inst.  at  10  o'clock,  unless  I  hear  from  you  to 
the  contrary  by  return,  and  have  made  an  appointment 
with  my  brother  to  that  effect  I  dare  say  you  will  favour 
me  with  a  line  by  return  at  all  events. 

"  I  am,  &c., 

"  A.  Daintrby.'' 

"  24th  February,  1849. 
*'  Dear  Sir, — ^I  conclude  the  assignment  to  you  is  stamp- 
ed; if  not,  you  will  of  course  get  it  done.     The  time  you 
mention  will  suit  very  welL       "  Yours  truly, 

"  J.  T.  COOKNEY." 

"  25th  February,  1849. 
"  Dear  Sir, — The  assignment  to  myself  and  brother  is 
not  stamped,  nor  I  believe  is  a  stamp  necessary,  &c.  Be 
pleased  to  let  me  hear  from  you  by  return,  and  let  me 
have  the  engrossment  here  by  return,  or  at  &c.,  on  Tues- 
day evening  by  seven  o'clock.  My  brother  will  attend 
there  to  execute,  and  it  is  probable  he  wiU  be  obliged  to 
leave  London  on  Wednesday  morning. 

"  I  am,  &c. 

"  A.  Daintkey.'' 

"  26th  February,  1849. 
"  Dear  Sir, — I  am  sorry  to  differ  with  you  about  the 
stamp  duty.  I  am  quite  satisfied  you  could  not  compel  a 
purchaser  to  take  to  the  title  without  a  355.  on  the  assign- 
ment to  you,  and  the  Office  would  stamp  it.  I  should 
like  to  see  the  deed  of  assignment  to  you  which  my  clerk 
*  can  do  when  he  attends  at  &;c.  to-morrow,  to  see  your 
brother  execute  the  proposed  deed  of  sale  to  Mr.  Strickland. 

"  I  am  yours  truly, 

"  J.  T.  COOKNEY." 

By  indenture,  bearing  date  the  28th  of  February,  1849, 
and  then   made  between  the  said  Arthur  and  Adrian 
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1852.        Daintrey  of  the  one  part,  and  the  plaintiff  of  the  other 
Strickland    P^  *^®'  reciting  that  the  said  E.  H.  Lane  was  entitled 
-,  *'•  to  the  said  annuity,  &c.,  for  his  life,  and  also  reciting  (in- 

ter  alia)  the  said  assignment  of  the  4th  of  June,  1847 ;  and 
that  the  plaintiff,  as  such  residuary  legatee  as  aforesaid, 
had  duly  paid  the  said  annuity  for  the  use  of  the  said  £.  H. 
Lane  up  to  the  30th  day  of  March  next;  and  also  reciting 
the  said  indenture  of  the  4th  day  of  June,  1847,  and  that 
the  said  Messrs.  Daintrey  had  contracted  with  the  plain- 
tiff for  the  absolute  sale,  &c.,  to  him  of  the  said  annuity, 
and  all  growing  and  future  payments  thereof,  for  the  price 
of  973t  11a,  it  was  witnessed  that,  in  pursuance  of  the 
said  contract,  and  in  consideration  of  the  sum  of  9732.  Us, 
the  said  Messrs.  Daintrey  did  grant,  bargain,  sell,  &c., 
unto  the  plaintiff,  his  heirs,  &c.,  all  the  said  annuity  or 
sum  of  loot,  and  all  growing  and  future  payments  there- 
of, To  have  and  to  hold  the  said  annuity  unto  the  plaintiff, 
his  heirs,  &c.,  from  henceforth  during  aU  the  residue  of 
the  life  of  the  said  E.  H.  Lane,  to  the  end  and  intent  that 
the  plaintiff,  his  heirs,  &c.,  might  be  entitled  to  receive 
and  retain  the  same  for  his  and  their  own  use  and  benefit 
The  consideration  money,  amounting  (exclusively  of  the 
arrears  of  the  said  annuity)  to  9 732.  11  &,  was  paid  on  be- 
half of  plaintiff  to  the  said  Arthur  Daintrey.     And  the 
following  receipt  was  then  signed  by  the  said  Arthur 
.    Daintrey,  the  sum  of  86Z.  1 98.  therein  mentioned  having 
been  paid  on  the  same  day; — 

"  Re  Edward  Lane's  Annuity. 

"  28th  of  February,  1849. 
"  Received  balance  of  one  year's  annuity  to  the  30th 
March  next,  viz.  the  sum  of  86i.  19a,  after  giving  credit 
for  legacy  duty  payable  in  respect  of  the  said  annuity. 

"  (Signed)     A.  Daintrey, 
"  (For  Self  &  Co.— trustee)." 

Annuity  .  .  .  £100    0    0 
Deduction.  .       13     1     0 

£Se  19    0 
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The  transaction  was  perfectly  bona  fide.  1852. 

It  was  subsequently  ascertained,  that  the  said  E.  H.  Lane  Strickland 
died  at  Sydney  on  the  6th  of  February,  1849,  having  pre- 
viously made  his  will,  and  having  appointed  the  defendant 
sole  executrix  thereof.  The  said  sum  of  973Z.  Us,  Od,  was 
paid  by  the  said  Arthur  Daintrey  into  the  Bank  of  Austral- 
asia»  to  the  account  of  the  said  E.  H.  Lane,  before  the  news 
of  his  death  reached  this  country.  It  was  admitted,  that 
the  same  was,  with  the  plaintiff's  concurrence,  received  by 
the  defendant  as  executrix  of  the  said  E.  H.  Lane  after  his 
death,  subject  to  be  refunded  to  the  plaintiff,  if,  under  the 
circumstances,  the  plaintiff  should  be  so  entitled 

The  Court  were  to  be  at  liberty  to  draw  any  such  infer- 
ence from  the  facts  of  the  case  as  a  jury  would  be  war- 
ranted in  drawing. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  foregoing  circumstances,  the  plaintiff  was  enti- 
tled to  recover  from  the  defendant  as  executrix  of  E.  H. 
Lane  the  said  sum  of  973Z.  lis.  so  paid;  and  judgment  was 
to  be  entered  in  accordance  with  the  opinion  of  the  Court. 

Crowder  (Raymond  with  him)  for  the  plaintiff. — ^The 
plaintiff  is  entitled  to  recover  the  money  he  has  paid,  on 
the  groimd  that  there  is  an  entire  absence  of  consideration 
for  the  payment  This  is  a  contract  for  the  sale  of  an  an- 
nuity; and  at  the  time  it  was  sold,  it  had  ceased  to  exist 
The  annuitant  died  on  the  6th  of  February,  but  there  was 
no  contract  for  the  sale  until  long  after  that  day,  for  the 
contract  was  completed  on  the  28th  of  February,  by  the 
deed  which  was  then  executed.  [^Martin,  B. — If  a  chattel 
is  sold,  and  at  the  time  of  the  sale  the  chattel  does  not 
exist,  the  contract  is  not  binding  upon  the  purchaser: 
Barr  v.  Oibson  (a).]  And  therefore,  unless  the  defendant 
can  establish  the  proposition,  that  the  contract  for  the  sale 

(a)  3  M.  &  W.  390. 
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was  complete  hefcyre  the  6th  of  February,  the  plaintif  s 
claim  at  law  to  the  return  of  the  money  is  unanswerable. 

Turner.  Bramwell  (Rew  with  him)  for  the  defendant. — The  cor- 

respondence shews,  that  it  was  the  intention  of  the  parties 
that  the  sale  of  the  annuity  should  be  complete  on  the  5th 
of  Februaiy.  It  was  not  a  mere  agreement  for  a  sale.  The 
execution  of  an  instrument  under  seal  is  not  essential  to 
the  validity  of  the  transfer.  The  letters,  therefore,  do  not 
amount  to  a  contract  for  a  future  sale,  to  be  embodied  in 
the  deed,  but  they  contain  the  terms  of  the  contract  itself, 
by  which  contract  the  whole  of  the  vendor's  interest  in  the 
annuity  passed  on  the  5th  of  February.  In  1  Sugd.  on 
Vend,  and  PurcL,  11th  ed.,  330,  it  is  said,  ^'  A  vendee,  being 
equitable  owner  of  the  estate  from  the  time  of  the  contract 
for  sale,  must  pay  the  consideration  for  it,  although  the 
estate  itself  be  destroyed  between  the  date  of  the  agreement 
and  the  conveyance ;  and  on  the  other  hand,  he  will  be  en- 
titled to  any  benefit  which  may  accrue  to  the  estate  in  the 
interim.''  And  again,  at  page  334  it  is  laid  down,  that 
"  it  equally  follows,  firom  the  general  rule  of  equity,  by 
which  that  which  is  agreed  to  be  done  is  considered  as  ac- 
tually performed,  that  if  a  person  agree  to  give  a  contingent 
consideration  for  an  estate,  as  an  annuity  for  the  life  of  the 
vendor,  and  the  vendor  die  before  the  conveyance  is  execut- 
ed, by  which  event  the  annuity  ceases,  yet  the  purchaser 
will  be  entitled  to  a  specific  performance  of  his  contetct" 
This  is  supported  by  the  cases  of  Mortimer  v.  Capper  (a), 
Kenney  v.  WexhamQ)),  Veeey  v.  Ehoood(c),  Harford  v. 
Pv/rrier(d),  Paine  v.  Meller(e)y  Anson  v.  Totvgood{f), 
Coles  V.  Trecothick  (^).  The  contract  of  the  5th  of  Febru- 
ary is  for  a  present  and  not  a  future  sale  of  the  annuity: 

(a)  1  Bro.  C.  C.  166.  (e)  6  Vea.  349. 

(6)  6  Madd.  365.  (/)  1  Jac.  &  Walk.  637. 

(c)  3  Dru.  &  War.  74.  (g)  9  Vee.  234. 

{d)  1  Madd.  632. 


Turner. 
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Tarling  ▼.  Baxter  (a),  Ruffff  v.  Minett  (b) ;  or,  at  all  events,  i852. 

it  was  a  sale  of  the  vendor's  interest  at  that  time.    The  s^ckland 

deed  operates  as  a  mere  authentication  of  the  transfer ;  and  ^  «. 
moreover^  it  recites  a  past  contract. 

Crotoder,  in  reply,  contended  that  there  was  no  contract 
on  the  5th  of  February;  that  the  deed  spoke  of  the  con- 
veyance of  the  annuity  as  being  "  from  thenceforth/'  and, 
consequently,  that  the  plaintiff  had  never  received  any 
consideration  for  his  money. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — ^The  question  in  this  case,  which  the 
Court  took  time  to  consider,  lies  in  a  very  narrow  com- 
pass. The  plaintiff  brought  his  action  against  the  defend- 
ant to  recover  back  money  paid  by  him  for  the  purchase 
of  an  annuity  bequeathed  to  Edward  Henry  Lane,  of  Syd- 
ney, New  South  Wales,  by  the  will  of  Mrs.  Elizabeth  Way. 
That  annuity  had  been  assigned  by  Edward  Henry  Lane, 
who  was  still  residing  in  Sydney,  to  Arthur  Daintrey  and 
Adrian  Daintrey,  in  order  that  they,  as  his  trustees,  might 
dispose  of  it  in  England  for  his  benefit  They  accordingly 
entered  into  a  negotiation  with  the  plaintiff,  who  was  the 
residuary  legatee  under  Mrs.  Way's  will,  for  the  purchase 
of  this  annuity.  The  question  between  the  parties  is  this 
— ^whether  the  purchase  took  effect  during  the  existence  of 
the  annuity.  If  it  did,  though  but  for  an  instant,  the 
plaintiff  is  not  entitled  to  succeed;  for  he  purchased  the 
annuity,  and  cannot  complain  that  in  so  doing  he  has 
made  a  bad  bargain,  as  the  events  have  turned  out  But  if^ 
on  the  contrary,  the  annuity  had  ceased  to  exist  before  his 
purchase,  then  he  has  got  nothing  for  his  purchase  money, 

(a)  6  B.  &  C.  360.  (6)  11  East,  210. 
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1852.        and  is  entitled  to  recover  it  back  from  the  defendant,  the 
Strickland    ©xecutrix  of  Lane,  who  has  received  it  from  the  trustees- 
"•  The  question  therefore  is,  what  was  the  bargain,  and 

when  did  it  take  effect  If  the  annuity  was  sold  upon  the 
5th  of  February,  1849,  by  the  acceptance  contained  in  the 
letter  of  that  date,  the  subsequent  death  of  the  annuitant 
at  Sydney  on  the  6th  of  February,  1849,  will  defeat  the 
plaintiff's  claim.  If,  on  the  other  hand,  the  agreement 
was  for  a  future  sale,  to  be  effected  by  assignment  of  the 
annuity,  which  took  place  on  the  28th  of  February,  the  pre- 
vious death  of  the  annuitant  will  entitle  the  plaintiff  to 
recover. 

We  must  therefore  examine  carefully  the  different  let- 
ters  and  documents,  to  see  which  of  these  two  views  of  the 
case  we  ought  to  adopt  as  the  fair  result  of  the  whole  cor- 
respondence. There  is  no  doubt,  that,  if  the  purchase 
had  been  completed,  that  is  to  say,  if  there  had  been  an 
agreement  that  from  and  after  the  6th  of  February,  1849, 
the  annuity  was  to  belong  to  Mr.  Strickland,  and  the 
money  given  for  it  to  belong  to  the  trustees,  the  subsequent 
death  of  Lane  would  make  no  difference.  Even  a  bill  for 
a  specific  performance  could  have  been  maintained  upon 
such  an  agreement,  according  to  the  case  of  Kenney  v. 
Wexham{a).  There  there  was  an  agreement  dated  18th 
April,  1818,  for  the  future  purchase  of  an  annuity  by  the 
payment  of  two  instalments,  the  first  in  October,  1818, 
and  the  last  in  January,  1819.  The  death  was  subsequent 
to  the  last  stipulated  payment  And  the  Vice-Chancellor 
held,  that  from  that  date  the  purchaser  became  entitled  to 
it,  and  that  the  subsequent  death  of  the  annuitant  in  Oc- 
tober, 1820,  did  not  prevent  the  purchaser  from  having  a 
specific  performance;  and  for  this,  Mortimer  v.  Capper  (6), 
Jackson  v.  Lever  (c).  Coles  v.  Trecoihick  (d),  were  cited. 


(a)  6  Madd.  367.  (c)  3  Bro.  C.  C.  604. 

(6)  1  Bro.  C.  C.  156.  (d)  9  Ves.  234. 


V, 
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But  here  in  the  correspondence  we  find  no  such  arrange-  1852. 
ment  till  the  assignment  of  the  28th  of  February.  The  Strickland 
offer  which  is  stated  by  Mr.  Strickland's  agent,  Mr.  Cook- 
ney,  in  the  letter  of  31st  January,  1849,  is  for  the  pur- 
chase of  the  annuity  "  to  be  completed  next  April,  after 
the  current  half-year's  annuity  is  paid,  and  the  legacy  duty 
then  payable  satisfied,  and  the  future  legacy  duty  allowed 
for ; "  and  he  adds,  that  his  client  will  be  prepared  to  do 
this  on  the  30th  of  April,  unless  they  can  agree  for  an 
earlier  day  of  payment,  and,  so  to  speak,  to  discount  the 
payment  of  the  30th  of  April  on  that  earlier  day. 

It  is  a  clear  stipulation  throughout  the  correspoildence, 
that  the  annuity  shall  continue  to  be  paid  up  to  that  day, 
whatever  that  might  be ;  and  until  that  day  was  fixed  it  is 
impossible  to  ascertain  what  sum  of  money  was  to  be  paid 
and  received.     Now  this  was  never  ascertained  or  settled 
in  the  life-time  of  the  annuitant.     The  annuity,  therefore, 
still  continued  to  belong  to  Lane,  and  never,  as  the  Vice- 
Chancellor  says  in  Kenney  v.  Wexham,  passed  to  the  pur- 
chaser, till  this  was  ascertained  and  the  bargain  finally 
arranged  between  them.    When  this  was  done,  the  annuity 
became  the  property  of  Strickland,  and  the  money  the  pro- 
perty of  the  vendors.     But  then  there  was  no  annuity  in 
existence.    The  money,  therefore,  which  was  paid,  was 
paid  wholly  without  consideration,  and  may  now  be  re- 
covered back  from  the  defendant,  to  whom,  as  the  execu- 
trix of  Lane,  it  has  passed.    We  think,  therefore,  that  the 
judgment  should  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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Jan.  30.     Rob,  Public  Officer  of  the  Berks  Union  Banking  Com- 
pany, V.  Fuller. 

In  an  action  X  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
officer  of  a  why  the  defendant  should  not  be  at  liberty  in  this  action 
n«flhip!!Sr^  to  plead,  first,  non-assumpsit;  secondly,  a  denial  that  the 
Court  aUowed     copartnership  were,  at  the  commencement  of  the  suit, 

a  plea  which  -r  *  .  i.  j 

denied  that  the  carr3^g  on  the  trade  and  business  of  bankers  modo  et 
waeyaxike^  foima ;  and  thirdly,  a  plea  of  accord  and  satisfaction.  The 
SX*^^"*  action  was  in  assumpsit,  and  the  declaration  stated,  that 
carrying  on  the  the  plaintiff  was  ouc  of  the  registered  public  officers  for 

trade  and  busi-  ,  , 

neu  of  bonkers,  the  time  being  of  and  for  certain  persons  carrying  on  the 

^eas  of X^     trade  and  business  of  banking  in  England  by  the  name, 

general  ims,     gtyle,  and  title  of  the  county  of  Berks  Union  Banking 

andntisfiictioii.  Company,  and  who  sued  as  such  registered  public  officer 

as  aforesaid,  for  and  on  behalf  of  the  said  copartnership, 

under  and  by  virtue  and  according  to  the  provisions  of 

the  7  Geo.  4,  c.  46.    Application  had  been  made  to  Martin, 

B.,  at  Chambers,  for  the  allowance  of  the  pleas;  but  the 

learned  Judge,  doubting  whether  the  second  plea  ought  to 

be  allowed,  referred  the  parties  to  the  Court 

itwA  shewed  cause. — In  Needham  v.  Law  (a),  the  Court 
refused  to  allow  a  defendant,  who  was  sued  as  the  public 
officer  of  a  banking  copartnership,  to  plead,  in  addition  to 
pleas  of  fraud,  &c.,  a  plea  that  he  was  not  the  public  officer 
at  the  commencement  of  the  suit.  The  principle  of  that 
decision  applies  to  the  present  casa  The  second  plea  here 
ought  not  to  be  allowed. 

Oray  in  support  of  the  rule. — The  second  plea  affords  a 
substantial  defence  to  the  action.    It  has  been  frequently 


(a)  11  M.  &  W.  400. 
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allowed.  In  the  case  relied  upon  the  Court  did  not  wholly  1862. 
disallow  the  plea.  That  was  an  action  against  the  public 
officer.  In  Steward  v.  Dunn  (a)  this  plea  was  expressly  al- 
lowed. The  following  cases  are  all  in  the  defendant's  fa- 
vour— Hughes  v.  Thorpe  (6),  WUeon  v.  Craven  (c),  Steward 
V.  Oreqves  (ci),  Davidson  v.  Cooper  (e).  [Alderson^  B. — The 
last  case  seems  to  be  expressly  in  point  PoUock,  C.  B. — 
It  is  a  sufficient  authority  to  shew  that  these  pleas  ought 
to  be  allowed.] 


Pbb  Cubiah  (/). 


Brule  absolute. 


(a)  11  M.  &  W.  63.  (e)  11  M.  &  W.  778. 

(6)  5  M.  &  W.  666.  (/)  PoOoek,  C.  B.,  Parke,  B., 

(c)  8  M.  &  W.  684.  Aldergon,  B.,  and  PlaU,  B. 
{d)  10  M.  &  W.  711. 


Andrews  v.  Eaton.  Jan.  30. 

X  HIS  was  a  rule  calling  upon  the  defendant  to  shew  cause  A  eanse  was  re- 
why  the  time  for  the  arbitrator's  making  his  award  in  this  ^tion  in"846; 
case  should  not  be  enlarged  to  the  first  day  of  next  Michael-  ?*®  ^^^  ^e- 

°  ^  •'  layed  to  proceed 

mas  Term,  or  why  the  plaintiff  should  not  be  at  liberty  to  ^^  ^^  refesr- 

sign  judgment  on  the  verdict  entered  for  him  on  the  trial  arbitrator  did 

of  this  cause,  or  why  he  should  not  be  at  liberty  to  pro-  Sme^b^^d*^* 

ceed  to  trial  in  the  cause  unless  the  defendant  would  con-  ^^!^  T«in, 

1850.     The 

sent  to  such  enlargement  Court  refused 

It  appeared  by  the  affidavits  that,  upon  the  cause  com-  timeimder the 

ing  on  for  trial,  in  June  1846,  a  verdict  was  entered  for  ^^ tomc^u 

the  plaintiff,  subject  to  a  reference  to  arbitration ;  that  °^  I'c'mf 

,  /.  1..,  i/xi.^/  ,    1862,  the  de- 

tne  reference  was  proceeded  with  on  the  9th,  10th,  and  fendantsiefu^. 
16th  days  of  December.    On  the  17th  of  June,  184f8,  an  ^^^^^^ie- 
appointment  was  obtained  by  the  defendant's  attorney  for  ™®^*- 
proceeding  with  the  reference;  but,  as  it  was  inconvenient 
for  some  of  the  parties  required  to  attend,  the  appointment 
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1852.        went  off.    It  was  stated,  on  the  part  of  the  defendant,  that 
Andrbws      three  of  his  principal  witnesses  had  died  since  the  last 
_  ^'  meeting  before  the  arbitrator ;  and  that,  owing  to  that  cir- 

cumstance, and  the  advanced  age  of  the  other  witnesses, 
the  defendant  would  have  great  difQculty  in  proceeding 
with  the  reference.  The  arbitrator  had  not  enlarged  the 
time  beyond  Easter  Term,  1850. 

Hance  shewed  cause. — The  plaintiff  by  his  own  default 
has  delayed  the  reference,  and  by  that  delay  the  defence 
to  the  action  is  endangered    If  the  Court  should  make 
this  rule  absolute,  it  will  do  so  upon  terms,  by  imposing 
the  payment  of  costs  upon  the  plaintiff.     But  the  Court 
cannot  enlarge  the  time  for  making  the  award;  for  it  would 
seem  from  Lambert  v.  Hutchinson  (a),  that  where  an  arbi- 
trator under  an  order  of  Nisi  Prius  has  power  to  enlarge 
the  time  for  making  his  award,  and  omits  to  exercise  that 
power,  the  3  &4WilL  4,  c.  42,  s.  39,  doesnot  enable  the  Court 
or  a  Judge  to  do  so.     Tindal^  C.  J.,  there  says,  ^'  So  long  a 
time  has  elapsed  since  any  step  has  been  taken  under  the 
order  of  reference  in  this  case,  that,  even  if  the  Court  has 
power  to  interfere,  I  do  not  think  it  would  exercise  a 
sound  discretion  in  doing  so.     I  have  a  strong  opinion 
upon  the  statute,  but  upon  that  point  it  is  unnecessary  to 
give  any  opinion." 

O.  T.  White  in  support  of  the  rule. — Both  parties  are 
equally  to  blame  for  the  delay.  For  aught  that  appears, 
the  defendant's  witnesses  may  have  died  before  the  time 
for  making  the  award  had  expired.  In  Lambert  v.  Hut- 
chinson the  parties  were  changed,  for  the  defendant  mar- 
ried subsequently  to  the  last  meeting  before  the  arbitrator. 
Here  the  parties  are  not  changed.  Under  the  3  &  4  Will.  4, 
c.  42.,  the  Court  has  power  to  enlarge  the' time.     [Pollock, 

(a)  2  M.  &  Gr.  858. 
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C  R — ^When  is  that  power  to  end?    Parke,  B. — ^We  never        1862. 
interfere  except  in  those  cases  where  the  arbitrator  has  by     andJibw* 
accident  let  slip  the  precise  day.]     The  Court  will  make  *'• 

the  rule  absolute  to  sign  judgment  [Pollock,  C.  B. — ^We 
will  set  tlie  verdict  aside,  and  give  you  leave  to  proceed  to 
trial] 

Hance  then  intimated,  that  the  defendant  would  rather 
the  reference  should  proceed,  if  the  Court  would  say  how 
the  costs  should  be  disposed  of 

Per  Cubiam  (a).— Then  the  rule  will  be  absolute  for  the 
enlargement  of  the  time,  the  costs  to  be  costs  in  the  cause. 

Rule  absolute  accordingly. 
(a>  PoUocky  C.  B.,  Parke,  B.,  Alderson,  B.,  and  PlaU,  B, 


T 


Bbouagb  and  Another  v.  Vauohan,  Clerk.  Jan,  30. 


HIS  was  a  rule  calling  upon  the  plaintiffs  to  shew  cause  -  Judgment  har- 

...  ™8  l>®d  signed 

why  the  writ  of  sequestration  issued  in  this  action  should  againBtthe  de- 
not  be  set  aside.  ^^*d*^- 

It  appeared  by  the  affidavits  in  support  of  the  rule,  that  ™«» j"  ^« 
the  defendant  was  a  vicar  of  two  vicarages  in  the  county  con.  a  writ  of 
of  Brecon ;  and  that,  an  action  having  been  brought  against  waa  issaed^nd 
him,  and  judgment  having  been  signed  thereon,  on  the  6th  f^^  monitor 
of  August  last  a  writ  of  sequestration  was  issued,  and  was  August;  but  at 

,  that  time  no 

put  in  force  on  the  1 7th  of  that  month.    At  the  time  of  writ  of  fi.  &. 

.IV  •.  -t    •  *•/•  •i/»/»/»rji    whatever  had 

the  above  wnt  so  being  put  in  force,  no  writ  of  ti.  fa.  had  been  issued. 
been  issued  to  or  had  been  returned  either  by  the  sheriff  J^f^J^^J;* 
of  Brecon  or  by  any  other  sheriff;  but  on  the  9th  of  Oc-  was  issued 

against  the  de- 
fendant, to 
which  the  sheriff  of  Bristol  made  a  return  of  nulla  bona  only,  and  not  that  the  defendant  was  cleri- 
ou  heneficiatus.   On  the  22nd  of  Norember,  a  rule  nisi  was  obtained  to  set  aside  the  writ  of  seqnes- 
tzation: — Heldj  first,  that  the  writ  of  sequestration  was  irregular;  and  secondly,  that  the  rule 
was  raoTed  for  in  time. 

VOL.  VII.  Q  BXCH. 


V, 

Vauohan. 
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1852.         tober  a  writ  of  fi.  fa.,  at  the  suit  of  the  plaintiffs  against 
Brcimaoe      the  defendant,  was  returned  by  the  London  deputy  for  the 
city  of  Bristol  nulla  bona  only,  and  not  that  the  defend- 
ant was  a  beneficed  clerk.    This  rule  was  moved  and  ob- 
tained on  the  22nd  of  November  last 

WHlea  shewed  cause. — Several  objections  will  be  raised 
to  this  writ  of  sequestration:  First,  it  will  be  said  that  the 
writ  is  void,  because  no  writ  of  fieri  facias  with  a  proper  re- 
turn thereto  had  been  issued  and  made  prior  to  the  issuing 
of  the  writ  of  sequestration.     But  this  defect  at  the  most 
amounts  to  a  mere  irregularity,  and  may  be  amended;  2 
Chit.  Arch.  1119;  and  the  defendant,  by  his  delay,  has  waived 
all  right  of  taking  objection  to  it.    Secondly,  it  will  be  said 
that  a  writ  of  fi.  fa.  ought  to  have  been  issued  into  the  coun- 
ty of  Brecon,  where  the  defendant's  benefices  were  situated. 
But  the  writ  of  fi.  fa.  may  be  issued  into  any  county  for 
the  purpose  of  obtaining  a  writ  of  sequestration ;  and  in 
the  present  case  a  writ  was  issued,  and  the  return  by  the 
sheriff  of  Bristol  is  suflScient.     It  will,  however,  be  con- 
tended that  the  omission  by  the  sheriff  to  make  a  return 
of  clericus  beneficiatus  renders  that  writ  of  no  avail;  but 
the  defect  is  one  of  form  only,  and  is  amendable;  and 
moreover,  the  defendant's  objection  comes  too  late.     The 
defendant's  remedy,  if  he  be  injured  by  the  return,  may 
perhaps  be  by  action  against  the  sheriff  for  a  false  return, 
as  perhaps,  in  the  case  where  the  bishop  makes  the  re- 
turn, an  action  on  the  case  lies  against  the  bishop :  Pickard 
V.  Paiton  (a).     See  also  Rex  v.  Powell  (6).     The  defendant 
ought  to  have  made  an  application  to  a  Judge  at  Chambers 
to  set  aside  the  proceedings  under  the  writ. 

Lu^h  in  support  of  the  rule. — ^The  writ  of  sequestration 
is  a  nullity.     A  party  must  first  exhaust  the  temporal 

(a)  Siderf.  276.  (6)  1  M.&  W.  321. 
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goods  of  his  debtor  before  he  can  avail  himself  of  this  writ.        1852. 
The  writ  of  sequestration  must  recite  the  issuing  of  the      bromaob 
writ  of  fi.  fjEL  into  the  county  where  the  defendant's  bene-     vaoohait 
fice  is  situated,  uid  that  such  writ  has  been  returned  nulla 
bona^  and  that  the  defendant  is  clericus  beneficiatus.    If 
that  be  so,  this  writ  is  void.    Where  a  judgment  has  been 
figned  more  than  a  jear,  and  execution  is  issued  upon  it 
without  any  scL  fa.  to  revive  the  judgment^  it  has  been 
held  that  a  writ  of  ca.  sa.  founded  upon  it  is  a  nullity^  or^ 
at  all  events,  is  that  kind  of  irregularity  which  cannot  be 
waived  by  the  acquiescence  of  the  defendant:  Mortimer 
V.  PiggoU  (a),  Bkmckenay  v.  Bwrt  (6).    If  the  defects  in  this 
writ  of  sequestration  be  considered  as  amounting  to  a 
mere  irregularity,  the  defendant's  application  was  made  in 
ptoj^er  time.     The  plaintiffs  have  not  shewn  that  they 
have  received  any  injury  by  the  delay. — He  was  then 
stopped  by  the  Court 

Pollock,  G.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  absolute.  It  is  admitted  by  both  sides  that  an  irregu* 
larity  exists,  and  the  question  is  whether  this  application 
was  made  in  due  time.  I  think  that  it  was  made  within 
a  reasonable  tima  I  do  not  think  that  there  was  any  ne- 
cessity for  an  application  to  a  Judge  at  Chambers. 

Parks,  B, — ^I  am  of  the  same  opinion.  As  the  writ  of 
sequestration  is  admitted  to  be  irregular,  the  simple  ques- 
tion is  whether  the  application  to  set  it  aside  was  made  in 
time.  If  an  application  had  been  made  in  the  first  in- 
stance to  a  Judge  at  Chambers,  he  would  most  probably 
have  stayed  the  proceedings,  to  give  the  parties  an  oppor- 
tunity of  coming  to  the  Court.  But  the  plaintiffs  have 
not  lost  anything  for  want  of  such  an  application,  for 
no  change  of  circumstances  has  taken  place  between  the 

(a)  2  DowL  P.  a  615.  (6)  4  Q.  R  707. 

<i2 
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1852. 

Bromaos 

v, 
Vauohan. 


2nd  and  22nd  of  November.     If  there  had  been,  the  case 
might  have  been  diiferent. 

Aldebson,  B. — It  is  admitted  that  an  irregularity  exists, 
and  therefore  it  is  unnecessary  to  determine  what  is  the 
precise  character  of  the  irregularity,  as  to  which  there 
might  be  some  doubt  At  all  events,  I  think  that  there 
is  an  irregularity  in  the  sheriff  not  making  a  return  of 
clericus  beneficiatus;  and*it  may  be  that  it  is  an  irregu- 
larity if  no  return  is  made  by  the  sheriff  of  the  county  in 
which  the  clerk  holds  his  benefice;  but  as  to  that  point  I 
entertain  some  doubt.  It  is,  however,  clear  that  there  is 
an  irregularity,  and  that  it  has  not  been  waived  by  the 
defendant. 


Platt,  B.,  concurred. 


Rule  absolute. 


Pepper  v.  Chambers. 

X  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause 
why  he  should  not  produce  to  the  plaintiff  or  his  attorney, 
and  permit  them  to  inspect  and  take  a  copy  of,  all  books 
containing  minutes  or  particulars  of  the  resolutions,  or- 
ders, and  proceedings  of  the  directors  and  provisional  direc- 
tors of  the  Company,  and  also  of  all  the  committees  of  such 


Jem,  12. 

In  an  action 
againBt  a  di- 
rector of  a 
Joint-stock 
Company, 
completdy  re- 
gistered, for 
aenricee  ren- 
dered to  the 
Company,  the 
plaintiff's  affi- 
davit, in  sup- 
port of  an  application  for  an  inspection  of  certain  documents,  stated  that  there  was,  as  the  plaintiff 
believed,  in  the  possession  of  the  Company  and  of  its  directors,  a  book  or  books  containing  minutes 
of  the  resolutions,  orders,  and  proceedings  of  the  directors  of  the  Company  and  of  the  committees 
thereof^  and  that  he  was  advieed  that  it  might  be  necessary  that  th^  said  minutes  or  some  parts 
thereof  should  be  adduced  on  the  trial  of  the  cause  as  evidence  on  his  part;  and  that  without  an  in- 
spection and  copy  thereof  he  could  not  safely  proceed  to  trial;  and  that  he  had  no  copy  thereof  in 
his  possession  or  control,  or  any  certain  information  as  to  the  contents : — Ileid,  that  the  affidavit  was 
not  sufficient  for  an  inspection  of  the  documents  under  the  14  &  15  Vict  c.  99,  s.  6. 


V. 

Chambbrs. 
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directors ;  or  why  the  defendant  should  not  set  out  upon        1852. 
Affidavit  in  this  cause,  according  to  the  practice  of  the  Court       Psppxa 
of  Chancery,  the  contents  of  the  said  several  books  as 
aforesaid. 

The  plaintiff's  affidavit,  upon  which  the  application  was 
founded,  stated  that  a  Company  was  formed  and  provision- 
ally registered  by  the  name  and  title  of  "  The  Christian 
Mutual  Assurance  Society  and  Aged  Ministers  Fund,"  and 
that  its  title  afterwards  was  changed  to  that  of  ''The  Union 
Mutual  Life  Assurance  Society,'^  and  that  in  1849  it  was 
completely  registered  as  "  The  Union  Mutual  Life  Assur- 
ance and  Guarantee  Society;"  and  that  the  defendant  was 
then  roistered  as,  and  still  is,  one  of  the  directors  of  the 
said  society.    The  affidavit,  after  stating  that  the  present 
action  was  brought  to  recover  for  services  performed  by 
the  plaintiff  for  the  said  society  as  secretary  thereto,  pro- 
ceeded as  follows: — ''And  this  deponent  further  saith, 
that  there  is,  as  this  deponent  believes,  in  the  possession 
of  the  said  Company  and  the  directors  thereof,  a  book  or 
books  containing  minutes  of  the  resolutions,  orders,  and 
proceedings  of  the  directors  and  provisional  directors  of 
the  said  Company,  and  of  the  committees  thereof;   and 
this  deponent  is  advised  that  it  may  be  necessary  that 
the  said  minutes,  or  some  parts  thereof,  should  be  ad- 
duced on  the  trial  of  this  action  as  evidence  on  the  part 
of  the  deponent,  and  that  without  an  inspection  and  copy 
thereof  this  deponent  cannot  safely  proceed  to  the  trial  of 
this  action;  and  this  deponent  further  saith,  that  he  has 
no  copy  of  the  said  minutes  in  his  possession  or  control> 
or  any  certain  information  as  to  the  contents  thereof  or 
any  part  thereof" 

An  application  had  been  made  before  Martin,  B,  at 
Chambers,  but  the  learned  Judge  had  refused  to  interfere. 

Lush  shewed  cause. — The  affidavit  is  insufficient.     This 
18,  in  truth,  a  mere  inquisitorial  proceeding.     This  action 


EXOHBQUSB  BEPOBTS. 

1852.  cannot  be  treated  as  an  action  against  the  Company.  It 
is  not  alleged  that  the  contract  will  be  established  by  the 
production  of  the  documents  required;  but  the  deponent 
merely  states  that  he  is  advised  that  they  may  be  of  use  as 
evidence  on  his  part  It  is  not  stated  that  the  documents 
are  in  the  possession  or  control  of  the  defendant 

Barstaw,  in  support  of  the  rule,  contended  that  the  a£B<- 
davit  sufficiently  alleged  that  the  action  was  against  the 
Company,  and  that  the  documents  were  material  in  sup* 
port  of  the  plaintiff's  case. 

Pollock,  C.  B. — I  think  the  plaintiff's  affidavit  clearly 
insufficient  If  the  plaintiff  were  to  succeed  upon  an  affi- 
davit like  the  present,  the  papers  and  books  of  every  per- 
son, either  in  business  or  out  of  business,  would  be  accessible 
to  any  one  who  might  choose  to  bring  an  action  against  him, 
and  to  depose  that  he  had  been  advised — ^without  even  stat- 
ing that  he  bMeved  that  advice  to  be  well  founded — ^that 
there  are  certain  documents  in  the  possession  of  the  opposite 
party  which  may  be,  not  which  wiU  be,  necessary  as  evi* 
dence  on  the  part  of  the  applicant  at  the  trial  I  therefore 
think  the  rule  ought  to  be  discharged. 

Aldebson,  E,  and  Mabtiv,  E,  concurred. 

Rule  discharged,  with  costs  (a), 
(a)  Parifey  R,  was  present  only  at  the  oondiision  oMhe  case. 


HILABT  TERM,   16  VICT. 


SjNEIDER  V.  ManQINO.  Jan.  28. 


T] 


HIS  was  an  action  brought  by  the  plaintiff,  a  share-  i"  ««  action  by 

a  sharebroker 

broker,  suing  as  the  surviving  partner  of  J.  S.,  deceased,  in  respect  of 
against  the  defendant,  in  respect  of  the  purchase  of  stock.  atwik^Tn  which 
The  particulars  gave  credit  for  several  sums  paid  on  ac-  tbebiiiofpar- 

*  °  *  ticulan  allowed 

count.  several  credits, 

the  defendant 

LitA  now  moved  on  the  part  of  the  defendant,  under  Se  u&^is*' 
the  14  &  15  Vict,  c.  99,  s.  6  (a),  for  leave  to  inspect  docu-  fo^  w^to  i"n-* 
ments  in  the  possession  or  under  the  control  of  the  plaintiff,  «P^^  ^^  ^>ook«, 

,  ,  i*         documents,  &c, 

upon  an  affidavit  of  the  defendant's  attorney,  which,  after  in  the  posses- 
stating  the  nature  of  the  action,  and  that  the  defendant  "j^tiff,  upon 
resided  in  France,  proceeded  as  follows : — "  And  this  de-  ^  affidavit  of 

'  *  his  attorney, 

ponent  further  saith,  that  upon  the  purchase  of  the  stock  which  stated 

in  the  said  particulars  of  demand  mentioned,  the  plaintiff  purchase  of  the 

and  the  said  J.  S.,  deceased,  received,  as  this  deponent  is  Ji^j^eivcS,  as' 

informed  and  verily  believes,  divers  bonds  representing  the  ^®  deponent 

security  for  the  said  stocks,  as  in  the^said  particulars  men-  and  verily  be- 

tioned,  which  securities  or  some  portion  thereof  still  re-  t^ndg  repre" 

main  in  the  hands  of  the  said  plaintiff,  as  this  deponent  ^ri^^or^th^ 

verily  believes,  but  the  particulars  of  all  which  said  secu-  ""4  ^*^^  . 

,  which  securi- 

rities  the  plaintiff  and  his  said  partner,  although  requested  ties  remained 
by  the  defendant  so  to  do  before  the  commencement  of  S  the  plaintiff, 
this  action,  have  wholly  neglected  to  furnish  to  the  de-  ^*^^"^^*" 
fendant  or  any  person  on  his  behalf;  and  this  deponent  is  neglected  to 
informed»and  verily  believes,  that  in  addition  to  the  said  defendant,  &c., 
bonds  there  exist  divers  books,  papers,  writings,  entries,  ^k^"!^^ 

writings,  en* 
tries,  accounts,  and  ether  documents  in  relation  to  the  said  stock,  &c.,  and  that  it  was  material  and 
necessary,  in  order  to  enable  the  defendant  to  defend  the  action  and  to  arrive  at  a  just  and  proper 
conclusion  as  to  the  state  of  the  accounts  between  him  and  the  plaintiff,  that  the  deponent  or  the 
defendant  should  inspect  and  take  copies  of  all  such  bonds,  books,  &c.,  which  the  deponent  verily 
believed  were  in  the  possession  or  under  the  control  of  the  plaintiff;  that  the  plaintiff  had  deli- 
vered to  the  defendant  two  accounts  relating  to  the  matters  in  question;  and  that  the  deponent 
verily  believed  that  neither  the  particulars  of  demand  nor  those  accounts  set  forth  the  true  state  of 
the  accounts  between  the  parties,  &c.;  and  that  the  application  was  made  honk  fide,  &c. : — HUd^ 
Jiat  no  ground  was  shewn  for  an  order  to  inspect  under  the  statute. 

r 

(a)  See  p08t>  p.  241. 
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1862.  accounts,  and  other  documents  in  relation  to  the  said 
Snbxdbr  stock,  matters,  and  things,  mentioned  in  the  said  particu- 
„  ••  lars,  and  in  the  two  accounts  hereinafter  mentioned ;  and 

Manoino.  ...  .  i_i         1_ 

that  it  is  material  and  necessary,  in  order  to  enable  the 
said  defendant  to  defend  this  action,  and  to  arrive  at  a  just 
and  proper  conclusion  as  to  the  state  of  the  accounts  be- 
tween the  plaintiff  and  the  defendant,  that  he  this  de- 
ponent, or  the  said  defendant,  should  be  permitted  to  in- 
spect and  take  copies  of  all  such  bonds,  books,  papers, 
writings,  entries,  accounts,  and  other  documents  relating 
to  the  said  stock,  matters,  and  things  aforesaid.     And  this 
deponent  further  says,  he  verily  believes  that  such  bonds, 
books,  papers,  writings,  entries,  accounts,  and  other  docu- 
ments are  in  the  possession  or  under  the  control  of  the 
said  plaintiff,  who,  at  or  about  the  times  mentioned  in  the 
two  several  accounts  also  hereunto  annexed,  marked  respec- 
tively B.  and  C,  delivered,  or  caused  to  be  delivered,  co- 
pies of  the  same  to  the  said  defendant,  and  which  said  last- 
mentioned  accounts  respectively  relate  to  the  matters  in 
question  in  this  action.     And  this  deponent  further  says> 
he  verily  believes  that  neither  the  said  particulars  of  de- 
,  mand,  nor  the  said  accounts,  set  forth  the  true  state  of  the 
accounts  between  the  parties  to  this  action,  or  of  the  deal- 
ing of  the  plaintiff  and  his  said  partner  with  regard  to  the 
said  stock,  and  that  such  would  appear  to  be  the  case  upon 
a  proper  inspection  of  the  said  books,  papers,  and  docu- 
ment&     And  this  deponent  further  says,  that  this  present 
application  is  made  bona  fide  and  with  the  object  solely  to 
enable  the  defendant  to  defend  this  action."'     [Alderson^ 
B. — How  are  these  documents  necessary  for  the  defence? 
In  Bolton  v.  The  Corporation  of  Liverpool  (a),  it  was  held 
that  a  party  is  entitled  to  inspect  such  documents  only  as 
tend  to  support  his  own  case,  and  not  those  which  establish 
that  of  the  other  side.    Parke,  B. — ^You  have  no  right  to  in- 

(a)  1  Myl.  &  K.  88. 
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spect  documents  to  see  whether  a  case  is  made  out  against        1852. 
you.3      But  iwhere  the  documents  may  negative  the  case  of      sskdjlr 
a  party's  adyersary,  an  inspection  may  be  granted,  and  is  ''• 

not  confined  to  such  as  make  out  his  own  case  affirma- 
tively.     The  books  are  held  by  the  plaintiff  as  trustee,  be- 
ing a  sharebroker,  and  bound  to  enter  duly  all  purchases 
in   them.      [Parke,  B. — Then  the  defendant  may  be  en- 
titled to  inspection  at  common  law.     But  why  should  the 
bonds  be  inspected  ?]     The  plaintiff's  claim  is  believed  to 
be  exorbitant,  and  the  object  of  the  statute  is  to  enable  the 
defendant  to  ascertain  the  nature  of  the  demand  against 
him.     In  Bluck  v.  Ghmpertz  (a),  inspection  of  a  guarantee 
was  granted 

Pabke,  B. — That  was  under  the  common-law  authority 
of  the  Court,  independently  of  the  statute.  This  affidavit 
is  certainly  too  vague. 

Aldebson,  B. — The  affidavit  does  not  state  that   the 
bonds  would  shew  any  defence  to  the  action. 

Pollock,  C.  B.,  concurred. 

Rule  refused. 

(a)  Ante,  p.  67. 
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/an.  31.  Hill  v.  Philp. 

in^an  action  X  HIS  was  an  action  against  the  keeper  of  a  private 

i^orV  a  lunatic  asylum,  licensed  under  the  8  &  9  Vict.  c.  100,  for 

iiTenwdTnd^  alleged  improper  and  unskilful  treatment  of  the  plaintiff 

the  8  &  9  Vkt  whilst  confined  there  as  a  lunatic.    The  defendant  pleaded 

proper  trea^  the  general  issue,  by  statute.     An  order  had  been  made 

plaintiff  whilst  ^7  ^^^^ttriy  B.,  at  Chambers,  that  the  plaintiff  be  at  liberty 

Z'^&^mu^^^^  to  inspect  the  following  documents,  namely,  " The  Book 

thoVfcpdSit  of  Admissions  "  (8  &  9  Vict,  c,  100,  s.  50),   "  The  Book 

from  producing  Containing  Entries  of  Removal  or  Discharge  of  the  Plain- 

Julr^by  JLt  ^^^"  (se^^^-  ^^)>  "  "^^  Medical  Visitation  Book  "  (sect.  69), 

statute  to  be  «  The  Casc  Book  "  (sect.  60),  "  The  Visitors'  Book  "  (sect. 

kept;  and  there-  \                 //                                                      \ 

fore  an  order  66),  "  The  Patients'  Book  "  (sect.  66),  the  License  or  Li- 
th^i4  &  15  ^  censes  under  which  the  defendant  kept  the  asylum,  and 
fo**th*^  Uint'ff  *^®  Order  and  Medical  Certificates  under  which  the  plain- 
to  inspect  "The  tiff  was  confined  as  a  lunatic  in  the  defendant's  asylum  j 
missions.  The  also  all  letters  written  or  sent  by  the  plaintiff's  wife  to 
The  MedkS^  ^^^  defendant,  and  all  letters  written  or  sent  by  the  Com- 
VisitetionBook,  missioncrs  of  Lunacy  to  the  defendant  relating  to  the  plain- 
and  The  Pa-  tiff.  The  order  directed  that  the  inspection  be  carried  on 
so^&r  as  related  before  the  Master,  who  was  to  seal  up  uninspected  all 
Th^c^rt*^  parts  of  the  above-mentioned  books  not  relating  to  the 

ordered  inspec-  plaintiff's  CaSC. 
tion  of  the  de- 
fendant's li- 

dCT^d^i^oJ  BoviU  moved  (Jan.  27)  for  a  rule  to  rescind  this  order, 

certificates  un-  — There  are  several  objections  to  the  production  of  these 

der  which  the  . 

pkintiff  was  documcuts.     First,  they  are  privileged  from  inspection  on 

of  aifletters^^  ^^^  ground  of  public  policy.     It  would  cause  much  public 

^ntiffi^wtfe  s^^°^^^  ^^^  annoyance  to  private  families  if  the  contents 

and  the  Com-  of  such  books  Were  divulgcA     The  delusions  of  lunatics 

missioners  of 

Lunacy  to  the 

defendant,  relating  to  the  plaintiff. 

The  costs  of  the  inspection  of  docoments,  under  the  14  ft  15  Vict  c.  99,  s.  6,  must  be  paid  by  the 

party  seeking  it ;  but  the  costs  of  the  application  arc  costs  in  the  cause. 
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firequently  prompt  them  to  make  the  most  unfounded        1B52. 
charges  against  individuals. — Secondly,  these  documents 
are  of  a  strictly  private  and  confidential  nature.    The  6th 
section   of  the  8  &  9  Vict.  c.  100,  requires  the  Commis- 
sioners to  take  an  oath  in  these  terms: — '^I  will  keep  se- 
cret all  such  matters  as  shall  come  to  my  knowledge  in 
the  execution  of  my  office  (except  when  required  to  >di- 
vulge  the  same  by  legal  authority,  or  so  far  as  I  shall  feel 
myself  called  upon  to  do  so,  for  the  better  execution  of  the 
duty  imposed  on  me  by  the  said  Act''     By  sections  12 
and  22,  a  similar  oath,  with  the  exception  of  the  last  para- 
graph, is  required  to  be  taken  by  the  secretary  or  clerk 
and  the  assistant  clerk  to  the  visitors. — ^Thirdly,  it  does 
not  appear  in  what  way  these  documents  are  material  in 
support  of  the  plaintiff's  case.     In  equity  the  right  of  dis- 
covery is  confined  to  such  documents  as  relate  to  the 
plaintiff's  case,  and  does  not  extend  to  evidence  by  which 
the  defendant's  case  is  to  be  established:  BoUon  v.  The 
CorporaMon  of  Liverpool  (a).    That  principle  was  adopted 
in  Rayner  v.  AUhusen  (6),  where  it  was  held,  that  a  party 
had  no  right  to  the  production  of  his  opponent's  books  for 
the  mere  purpose  of  searching  them,  with  a  view  to  dis- 
cover something  favourable  to  his  case. 

Cause  was  to  have  been  shewn  in  the  first  instance; 
but  the  Court  having  intimated  that  a  rule  ought  to  be 
granted, 

James  shewed  cause  (Jan.  29th). — The  order  is  correct. 
All  the  documents  are  clearly  relevant  to  the  questions  in 
the  cause,  as  shewing  the  condition  of  the  plaintiff,  and 
how  he  was  treated  by  the  defendant  whilst  in  his  asylum. 
The  books  sought  to  be  inspected  are  public  documents, 
and  the  entries  in  them  are  evidence  affecting  the  defend- 
ant with  notice  of  the  facts  stated.    It  is  argued  that  their 

(a)  1  My.  &  K.  88.  (6)  16  Jur.  1060. 
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1862.  ^      contents  ought  not  to  be  divulged,  on  grounds  of  public 
policy;  but  that  argument  would  equally  avail  against  a 
public  investigation  under  a  commission  of  lunacy.     The 
very  object  of  requiring  these  books  to  be  kept  is  to  guard 
against  the  improper  treatment  of  lunatics  in  secret.    There 
is  nothing  in  the  statute  to  deprive  a  patient^  who  com- 
plains of  the  misconduct  of  the  keeper  of  an  asylum,  of 
the  most  important  and  perhaps  the  only  evidence  deriv- 
able from  the  entries  of  the  defendant  himself    The  oath 
of  secrecy  is  relied  on,  but  that  contains  the  clause  "except 
when  required  to  divulge  the  same  by  legal  authority;" 
and  it  might  as  well  be  argued  that  this  oath  would  pro- 
tect the  Commissioners  from  examination  even  in  an  ac- 
tion against  themselves.     Reports  of  Commissioners  in 
Lunacy,  founded  on  information  acquired  from  these  books, 
are  published  periodically;  and  in  the  present  case  the 
privilege,  if  any  exists,  has  been  already  violated  by  dis- 
closure to  the  defendant's  attorney.    The  letters  and  other 
documents  are  also  relevant  and  material  to  the  plaintiff's 
case.    [AldersoTiy  B. — The  license  is  important,  to  shew  that 
the  defendant  is  keeper  of  a  licensed  house  under  the  sta- 
tute; the  order  for  admission  shews  that  the  plaintiff  was 
received  there  as  a  patient ;  and  the  medical  certificate  is 
notice  to  the  defendant  as  to  the  mode  in  which  the  plain- 
tiff was  to  be  treated.]    Bolton  v.  The  CorporcUion  of  Liver- 
pool (a)  only  decided  that  a  party  is  not  entitled  to  a  dis- 
covery for  the  mere  purpose  of  ascertaining  the  evidence 
which  relates  exclusively  to  his  opponent's  case. 

BovtU  in  support  of  the  rule. — The  general  scope  of  the 
8  &  9  Vict  c.  1 00,  shews  that  these  books  are  kept  solely  for 
the  information  and  guidance  of  the  Commissioners.  (He 
referred  to  sects.  66,  65,  66,  76).  Besides,  no  person  can  be 
compelled  to  produce  evidence  to  criminate  himself.  The 
56th  section  enacts,  "  that  if  any  superintendant,  officer, 

(a)  1  My.  &  K.  88. 
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nurse,  attendant,  servant,  or  other  person  employed  in  any        1852. 
licensed  house  &c.,  shall  in  any  way  abuse  or  ill  treat  any 
patient  confined  therein,  or  shall  wilfully  neglect  any  such 
patient,  he  shall  be  deemed  guUty  of  a  misdemeanor"  &c. ; 
and  the  Home  Secretary  is  empowered,  on  the  report  of  the 
Commissioners,  to  direct  the  Attorney-General  to  prosecute 
"  any  person  who  shall  have  been  concerned  in  the  neglect 
or  ill-treatment  of  any  patient  or  person  so  confined/'   Now 
the  books  in  question,  if  produced,  might  subject  the  de- 
fendant to  an  indictment  for  a  misdemeanor.     [Parke^  B. — 
It  is  not  necessary,  in  order  to  support  the  declaration,  that 
there  should  have  been  a  wilful  neglect ;  the  mere  omission 
of  ordinary  care  and  skill  is  sufficient.     The  56th  section  is 
explained  by  the  106th.     If  the  declaration  could  only  be 
supported  by  proof  of  wilful  neglect,  there  would  be  much 
force  in  the  argument;  but  we  cannot  consider  it  as  imput- 
ing a  criminal  charge,  unless  an  affidavit  be  made  to  that 
efiect]      At  all  events,  if  an  inspection  be  allowed,  the 
costs  of  it  ought  to  be  paid  by  the  plaintifil     The  rule  in 
equity  is,  that  the  costs  of  a  discovery  must  be  paid  by  the 
party  seeking  it;  and  as  this  application  is  a  substitute 
for  a  bill  of  discovery,  the  same  rule  ought  to  apply. 

Pbe  Curiam. — The  rule  ought  to  be  discharged,  as  the 

order  was  right;  but  with  respect  to  the  question  of  costs, 

we  will  take  time  to  consider,  and  lay  down  some  general 

rule. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said — ^We  are  of  opinion  that  the 
costs  of  inspection,  under  the  14  &  15  Vict.  c.  99,  s.  6  (a), 
should  always  be  paid  by  the  party  seeking  the  inspec- 
tion :  such  costs  being  in  general  very  trifling  indeed.  The 
costs  of  the  present  rule  to  be  the  plaintiff's  costs  in  the 

cause. 

Rule  accordingly. 

(a)  See  post,  p.  241. 
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JtmeS.  Hunt  v.  HBWiTT(a). 

The  14  ft  15  X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
bis  not  rii^  '  ^^y  *^^  defendant  should  not  be  at  liberty  to  inspect  the 
to  Courto  of       day-book  or  journal  of  the  plaintiff,  so  far  as  related  to  this 

common  Jaw  j  ^  r^  ' 

the  power  of  action,  and  to  take  an  examined  copy  thereof     An  appli- 

diteovery^  but  cation  had  been  made  to  Piatt,  B.,  at  Chambers,  for  liberty 

^t^imea-  "  *^  inspect  all  documents  in  the  custody  or  under  the  con- 

Uom  of  docu-  trol  of  the  plaintiff  relating  to  this  action,  more  especially 

mentS)  subject 

to  the  following  of  the  plaintiff's  day-book  or  journal,  and  of  any  book  or 
Pint,  th^  books  in  the  plaintiff's  possession  or  custody,  containing 
mustbeuiBc-    j^™  ^ntry  of  business  done  by  the  plaintiff  for  the  de- 

tion  or  other  j  j  j  r 

proceeding  feudaut  or  his  nephew,  Arthur  Hewitt,  (and  other  persons 

condij,  the  do-  named);  and  also  of  all  plans  in  his  possession  or  custody 

rdataTto  >uS^  ^^  ^^1  houses,  drains,  roads,  carcasses,  or  other  portions  of 

action  or  other  ^he  defendant's  estate  called  The  Wandsworth-road  Estate, 

proceeding;  and 

thirdly,  the  case  in  respect  of  the  alleged  surveying  and  superintending  the 

must  be  one  in 

which  a  disooTeiy  could  be  obtained  in  a  Court  of  equity. 

Where  an  inspection  is  litigated  and  the  fiu^  disputed,  the  application  must  be  supported  bj  an 
affidarit,  shewing  that  an  action  or  other  proceeding  is  pending,  and  stating  circumstances  suffi- 
cient to  establish,  primA  &cie,  that  the  opposite  party  has  in  his  possession  or  under  his  control 
documents  relating  to  such  action  or  other  proceeding,  and  that  the  applicant  would  by  bill  or  other 
proceeding  in  equity  obtain  a  discovery  and  inspection  of  the  documents. 

The  right  of  a  plaintiff  in  equity  is  limited  to  a  discoTeiy  confined  to  a  question  in  the  cause, 
and  to  such  material  documents  as  relate  to  the  proof  of  the  plaintiff's  case  on  the  trial;  and  does  not 
extend  to  the  discovery  of  the  manner  in  which  the  defendant's  case  is  to  be  established,  or  to 
evidence  which  relates  exclusively  to  his  case.  Therefore,  under  the  14  ft  15  Vict,  c  99,  s.  6,  the 
applicant  must  shew,  first,  what  is  the  nature  of  the  suit  and  of  the  question  to  be  tried;  and  sem- 
bte,  he  should  also  depose  as  to  his  having  just  ground  to  maintain  or  defend  it:  secondly,  the  aiB> 
davit  ought  to  state  with  sufficient  distinctness  the  reason  of  the  application  and  the  nature  of  the 
documents,  in  order  to  satisfy  the  Court  or  a  Judge  that  the  documents  are  required  to  enable  the 
applicant  to  support  his  own  case,  not  to  find  a  flaw  in  his  opponent's;  and  also  that  the  opponent 
may  admit  or  deny  the  possession  of  the  documents,  or  excuse  their  production  on  the  ground  that 
they  relate  exclusively  to  his  own  case,  or  that  he  is  privileged  fit>m  producing  them.  To  this 
affidavit  the  opponent  may  answer,  by  swearing  that  he  has  no  such  documents,  or  that  they  relate 
exclusively  to  his  own  case,  or  that  he  is  for  any  sufficient  reason  privileged  from  producing  them, 
or  he  may  submit  to  shew  part,  concealing  the  remainder,  on  affidavit  that  the  part  concealed  does 
not  in  any  way  rebite  to  the  plaintiff's  case. 

Therefore,  where,  in  an  action  by  an  architect  to  recover  his  commission  for  superintending  the 
erection  of  certain  buildings  for  the  defendant,  the  affidavit,  in  support  of  an  application  to  inspect 
the  plaintiff's  day-book  or  journal,  alleged  that  the  work  was  never  done;  that,  if  done,  the  charge 
was  excessive,  and  also  that  it  was  done  on  the  credit  of  another,  not  of  the  defendant;  but  the  autho- 
ri^  of  that  other  to  pledge  the  defendant's  credit  was  not  negatived: — Hdd^  that  this  was  a  case 
in  which  the  defendant  would  have  a  right  to  a  discovery  in  equity;  and  therefore,  although  the 
affidavit  wu  defective  in  the  latter  respect,  the  defendant  was  entitled  to  an  inspection,  to  see  if 
there  were  any  entries  relating  to  the  work,  and  what  price  was  therein  charged. 

(a)  This  case,  decided  in  Trinity  Term,  1852,  is  inserted  here  on 
accotint  of  its  connexion  with  the  three  preceding  cases. 
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erection  and  formation  of  which  the  action  was  brought"        1852. 
The  affidavit  in  support  of  that  application  merely  stated, 
that  the  documents,  if  produced,  would  furnish  material 
evidence  in  support  of  the  defendant's  case,  and  that  an 
inspection  was  necessary  and  material  to  the  defence  of  the 
action.      The  learned  Judge  made  an  order  for  the  inspec- 
tion of  the  plans  only.    The  present  rule  was  thereupon 
obtained,  <m  the  following  affidavit  of  the  defendant's  ne- 
phew, Arthur  Hewitt,  who  was  his  attorney  In  the  action : — 
"  That  this  action  was  brought  by  the  plaintiff  against  the 
defendant  to  recover  the  sum  of  254Z.,  alleged  by  the  plain- 
tiff to  be  due  to  him  from  the  defendant,  for  superintend- 
ing the  erection  of  certain  premises  on  a  certain  estate  of 
the  defendant's,  situate  in  the  Wandsworth-road,  in  the 
county  of  Surrey,  and  the  formation  and  laying  out  of  cer- 
tain roads  and  drains  on  the  said  estate,  between  the  months 
of  August  1850,  and  March  1851.    That  the  plaintiff  never 
had  any  communication  with  the  defendant  till  after  the 
commencement  of  this  action,  and  he  never  was  employed 
by  the  defendant  himself;  but  that  all  orders  received  by 
the  plaintiff  were  given  by  this  deponent,  and  not  otherwise. 
That  he  has  reason  to  suspect,  and  verily  believes,  that  the 
plaintiff  never  did  any  portion  of  the  work  sought  to  be 
charged  for  in  this  action ;  and,  moreover,  that  the  plaintiff 
never  did  give  credit  to  the  defendant,  but  hath  always 
given  credit  to  this  deponent  alone.   That  the  sum  charged 
by  the  plaintiff  would  be  unreasonable  and  execessive  for  the 
work  done  by  the  plaintiff,  if  any  work  was  actually  done. 
That  the  plaintiff  keeps  books  of  account  of  all  work  done 
by  him ;  and  this  deponent  verily  believes,  that  among  other 
books  the  plaintiff  keeps  a  journal  or  day-book,  containing 
his  account  of  all  work  done  by  him.    That  he  verily  be- 
lieves, and  counsel  has  so  advised  this  deponent,  that  for 
the  purpose  of  defending  this  action,  and  in  order  to  ascer- 
tain whether  the  plaintiff  did  any  portion  of  the  work 
charged  for,  and  whether  the  plaintiff  ever  did  give  credit 
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1862.        to  the  defendant,  and  also  in  order  to  ascertain  whether 
the  price  charged  by  the  plaintiff  be  or  be  not  unreason- 
able and  excessive  for  the  work  (if  any)  actually  done  by 
the  plaintiff,  it  is  very  important  and  necessary  to  obtain 
an  inspection  of  so  much  of  the  plaintiff's  day-book  or  jour- 
nal kept  by  the  plaintiff,  as  contains  entries  of  or  relating 
to  all  business  done  or  purporting  to  have  been  done  by 
him  and  his  clerks,  or  others  by  his  direction,  between  the 
9th  of  August  1850,  and  the  12th  of  April  1851,  in  and 
about  the  alleged  superintending  the  erection  of  the  said 
houses,  and  the  alleged  formation  and  laying  out  of  the  said 
roads  and  drains.    That  the  said  day-book  or  journal  is  in 
the  custody  or  under  the  control  of  the  plaintiff,  and  that  the 
said  entries,  &c.  relate  to  this  action;  and  that,  until  after 
such  inspection  of  them  has  been  had,  the  defendant  cannot 
properly  prepare  his  pleas  to  the  declaration  in  this  cause. 
That  he  verily  believes  that  such  day-book  or  journal  will, 
if  produced,  furnish  material  evidence  in  support  of  the 
defendant's  case  in  answer  to  the  claim  of  the  plaintiff,  and 
will  enable  the  defendant  to  establish  a  sufficient  answer 
to  the  case  of  the  plaintiff;  and  that  the  inspection  of  such 
day-book  or  journal  is  necessary  and  material  to  the  de- 
fence of  this  action  as  part  of  the  defendant's  case;  and,  in 
particular,  that  the  same  will  furnish  material  evidence  to 
shew  that  the  plaintiff  never  did  any  portion  of  the  work 
sought  to  be  charged  for  in  this  action,  and  that  the  plain- 
tiff never  did  give  credit  to  the  defendant ;  and  that  the 
same  will  furnish  material  evidence  for  the  defendant,  to 
shew  that  the  claim  put  forward  by  the  plaintiff  is  unrea- 
sonable, and  excessive  in  amount,  for  the  work  (if  any) 
actually  done  by  the  plaintiff." 

The  plaintiff,  in  his  affidavit  in  answer,  deposed  that  he 
was  employed  to  do  the  work  by  Arthur  Hewitt,  as  the 
agent  of  the  defendant;  that  deponent  keeps  a  diary,  but 
no  other  day-book  or  journal ;  and  that  such  diary  contains 
entries  of  work  done  for  the  defendant  and  for  other  cus- 
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tomers,  and  alsu  contains  memoranda  relating  to  the  ge-  1852. 
neral  business  of  the  deponent;  and  that  it  would  be  very 
difficult  to  separate  the  items,  so  as  to  prevent  the  person 
inspecting  the  book  from  prying  into  the  general  affairs  of 
the  deponent;  that  such  diary  would  not  furnish  mat^erial 
eridence  in  support  of  the  defendant's  case,  nor  enable  the 
defendant  to  establish  an  answer,  nor  shew  that  the  de- 
ponent never  did  the  work  charged  for,  nor  that  the  depo- 
nent never  gave  credit  to  the  defendant,  nor  that  the  claim 
is  unreasonable  and  excessive;  that  the  deponent  never 
gave  credit  to  Arthur  Hewitt  for  the  work  done,  but  al- 
ways gave  credit  to  the  defendant. — ^The  affidavit  also  set 
out  the  particulars  of  demand,  from  which  it  appeared  that 
the  amount  in  question  was  a  per-centage  claimed  by  the 
plaintiff  for  commission  as  an  architect  and  surveyor. 

LuA  shewed  cause  (January  31). — ^The  defendant  has 
not  laid  sufficient  ground  to  entitle  him  to  inspect  the  plain- 
tiff's day-book.  The  affidavit  merely  states,  in  effect,  that 
the  deponent  believes  that  there  are  entries  in  the  plain- 
tiff's books  which  may  probably  assist  the  defendant  in  his 
defence.  There  is  no  statement  that  the  deponent  did  not 
direct  the  plaintiff  to  debit  the  defendant,  and  it  is  con- 
sistent with  this  affidavit,  that  the  defendant  authorised 
the  deponent  to  pledge  his  credit,  and  he  accordingly  did 
so.  On  the  other  hand,  the  plaintiff  deposes  that  he  was 
employed  by  the  attorney,  who  makes  the  affidavit,  as  the 
agent  of  the  defendant ;  and  that  he  never  gave  credit  to 
the  attorney.  The  object  of  this  application  is  to  discover 
some  evidence  that  the  work  was  done,  not  on  the  credit  of 
the  defendant,  but  of  some  other  person. — He  referred  to 
Story  on  Equity  Jurisprudence,  sect.  327. 

Honyman  in  support  of  the  rule. — The  deponent  can- 
not swear  positively  as  to  the  contents  of  a  book  which  he 

VOL  VII.  R  EXCII. 
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1852.        has  never  seen;  and  therefore  it  is  enough  to  state  his  be* 
lief  that  the  book,  if  produced,  would  shew  that  the  work 
was  not  done.    It  is  different  in  equity,  where  it  is  com- 
petent for  a  plaintiff  to  make  any  statement  in  his  bill  of 
discovery.    [Alder son,  B. — In  the  case  oi  Bolton  v.  The  Cor- 
poration ofLiverpool(a),  the  principle  is  thus  stated  by  Lord 
Brougham,  C. — "  A  party  has  a  right  to  the  production  of 
deeds  sustaining  his  own  title  affirmatively,  but  not  of 
those  which  are  not  immediately  connected  with  the  sup- 
port of  his  own  title,  and  which  form  part  of  his  adver- 
sary's.   He  cannot  call  for  those  which,  instead  of  support- 
ing his  title,  defeat  it  by  entitling  his  adversary.     Those 
under  which  both  claim  he  may  have,  or  those  under  which 
he  alone  claima    Thus,  an  heir-at-law  cannot,  in  that  char- 
acter, call  for  the  general  inspection  of  deeds  in  the  pos- 
session of  a  devisee."]     The  book  sought  to  be  inspected  is 
not  evidence  for  the  plaintiff.     The  affidavit  on  behalf  of 
the  defendant  states,  first,  that  the  work  was  not  done; 
eecondly,  that,  if  done,  it  was  not  on  the  credit  of  the  de- 
fendant; and,  thirdly,  that  the  charges  are  unreasonable. 
[Parke,  B. — The  defendant  might  have  had  a  right  to  in- 
spection if  the  attorney  had  sworn  that  he  ordered  the 
work  on  the  credit  of  some  person  other  than  the  defend- 
ant   Alderson,  B. — ^The  affidavit  only  states,  that  the  depo- 
nent "  has  reason  to  suspect  that  the  plaintiff  never  gave 
credit  to  the  defendant.''    He  does  not  swear  that  he  di- 
rected the  plaintiff  to  give  him  credit,  so  that  it  may  be 
that  the  plaintiff  has  made  the  entries  by  mistake.]    The 
plaintiff  deposes,  that  such  diary  would  not  furnish  material 
evidence  in  support  of  the  defendant's  case ;  but  in  equity, 
if  it  be  admitted  in  general  terms  that  documents  are  re- 
levant, the  party  requiring  them  has  a  right  to  judge  for 
himself  of  their  materiality ;  and  a  suggestion  that  they  will 
not  prove  his  case,  is  not  alone  an  answer  to  a  motion  for 

(a)  1  Myl  &  K.  88. 
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production :  Smith  v.  The  Duke  of  Beaufort  (a),  Atior- 

netf-Oeneral  v.  The  Corporation  of  London  (6),  Pollock  on 

Inspection  of  Documents,  p.  51. 

Cur,  adv.  vult 

The  judgment  of  the  Court  was,  in  the  following  Trinity 
Term  (June  3),  delivered  by 


1852. 


Pollock,  C.  B. — In  this  case  an  application  was  made  to 
the  Court  to  compel  the  plaintiff  to  allow  an  inspection  of 
a  day-book  or  journal  kept  by  him.  An  application  had 
previously  been  made,  of  a  more  extensive  nature,  to  my 
Brother  Piatt,  at  Chambers.  It  was  a  summons  to  inspect 
all  documents  in  the  custody  or  under  the  control  of  the 
plaintiff  relating  to  the  action,  particularly  the  day-book 
or  journal,  &c.  [His  Lordship  stated  the  summons.]  This 
summons  was  supported  by  an  affidavit  laying  no  sufficient 
grounds  for  an  inspection  of  all  the  documents.  My  Bro- 
ther Piatt  made  an  order  to  inspect  certain  plans  only. 
An  application  was  then  made  to  the  Court,  on  an  amend- 
ed affidavit,  for  an  inspection  of  the  day-book  and  journal, 
and  a  rule  nisi  granted.  It  was  heard  before  us  in  the 
course  of  Hilary  Term,  and  we  took  time  io  consider,  not 
so  much  on  account  of  any  difficulty  in  the  present  case, 
as  on  account  of  the  importance  of  the  practice  under  the 
14  &  15  Vict.  c.  99,  s.  6,  upon  which  it  is  extremely  de- 
sirable to  lay  down  some  rules. 

The  section  is  in  these  words  (c) :    [His  Lordship  read  the 


(a)  1  Hare,  607. 

(b)  12  Beav.  8. 

(c)  Sect  6.  "  Whenever  any  ac- 
tionorotlierlegal  proceeding  shall 
henceforth  be  pending  in  any  of 
the  saperior  Courts  of  common 
law  at  Westminster  or  Dublin,  or 
the  Gourtof  Comqion  Fleas  for  the 
eoimty  palatine  of  Lancaster,  or 
the  Court  of  Pleas  for  the  county 


of  Durham,  such  Court  and  each 
of  the  Judges  thereof  may  re- 
spectively, on  application  made 
for  such  purpose  by  either  of  the 
litigants,  compel  the  opposite 
party  to  allow  the  party  making 
the  application  to  inspect  all  do- 
cuments in  the  custody  or  un- 
der the  control  of  such  opposite 
party  relating  to  such  action  or 
r2 
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1852.  section.]  It  seems  to  us  to  be  clear  from  the  words  of 
this  section,  that  the  legislature  never  intended  to  give  the 
Courts  of  common  law  a  power  to  compel  a  discovery  by  a 
bill  or  analogous  proceeding:  the  only  power  given  is  to  al- 
low, not  a  discovery,  but  an  inspection  by  one  litigant  par- 
ty of  documents  in  the  custody  or  under  the  control  of  the 
opposite  litigant  party,  with  certain  restrictions  or  limita- 
tions. First,  there  must  be  an  action  or  other  proceeding 
pending.  Secondly,  the  documents  must  relate  to  such 
action  or  other  proceeding.  And  thirdly,  the  cases  in 
which  inspection  is  to  be  granted  must  be  such  as  those 
where  inspection  could  be  obtained  by  filing  a  bill  for  a 
discovery  or  by  other  proceeding  in  a  Court  of  equity,  at 
the  instance  of  the  same  party.  All  that  is  stated  on  the 
subject  of  discovery  is  by  way  of  limitation  or  description 
of  the  subject  of  inspection.  We  think  this  question  has 
been  put  on  the  right  footing  by  Mr.  Charles  Pollock  in  his 
Treatise  on  Discovery,  pages  9  and  10;  and  there  is  a  de- 
cision of  my  brother  Erie  in  Oalsworthy  v.  Xomian  (a), 
after  consulting  the  other  Judges  of  the  Queen's  Bench, 
that  the  Courts  of  law  have  no  power  of  compelling  a  dis- 
covery; and  this  Court,  on  one  or  two  occasions,  has  inti- 
mated its  opinion  to  the  same  eflfect:  Pepper  v.  Cham- 
hers  (6). 

In  order  to  accomplish  the  object  of  obtaining  such  in- 
spection of  documents,  as  there  is  no  power  to  entertain  a 
bill  of  discovery  or  any  analogous  mode  of  proceeding  in 
Courts  of  common  law,  the  old  mode  of  obtaining  inspec- 
tion of  documents  in  the  hands  of  the  opposite  party  must 
be  adapted  to  it.     It  has  been  usual  for  the  Court,  in  the 

other  legal  proceeding,  and,  if  ne-  ing  a  bill,  or  by  any  other  pro- 

cessary,  to  take  examined  copies  ceeding,  in  a  Court  of  Equity,  at 

of  the  same,  or  to  procure  the  the  instance  of  the  party  so  mak- 

same  to  be  duly  stamped,  in  all  ing  application  as  aforesaid  to  the 

cases  in  which,  previous  to  the  said  Court  or  Judge." 

passing  of  this  Act,  a  discovery  {a)  21  L.  J.,  Q.  B.,  70. 

might  have  been  obtained  by  fil-  {h)  Ante,  p.  2iij, 
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exercise  of  their  equitable  jurisdiction,  to  grant  such  inspec-        1852. 
tion:   first,  as  a  substitute  for  oyer,  which  at  common  law 
applied  to  some  instruments  only;  by  usage,  the  power  of 
inspection  was,  with  certain  conditions,  extended  to  all ; 
secondly,  upon  the  equitable  principle  that  a  cestui  que 
trust  had  a  right  to  oblige  his  trustee  to  give  inspection, 
the  Courts  of  law  always  compelled  it,  where  they  could 
consider  the  opposite  party  as  holding  the  document  under 
an   express  or  implied  trust  for  the  applicant.     In  the 
former  case,  an  affidavit,  generally  speaking,  was  unneces- 
sary.     In  the  latter,  it  was  required,  unless  the  facts  were 
admitted  in  the  statement  of  the  applicant's  attorney,  a 
course  usually  adopted  at  Chambers  to  save  expense.     The 
old  mode  of  obtaining  inspection  ought  to  be  adopted  un- 
der the  new  Act  of  ParUament,  with  such  alterations  as 
the  nature  of  the  case  requires.     Under  the  recent  Act  of 
Parliament,  where  an  inspection  is  litigated,  an  affidavit 
will  no  doubt  be  necessary  as  to  all  the  disputed  facts; 
and  if  all  are  disputed,  the  affidavit  ought  to  state  a  suffi- 
cient case  in  all  respects  to  entitle  the  applicant  to  inspect, 
such  as  would  have  been  necessary  to  obtain  an  inspection 
which  the  Court  had  before,  and  still  has,  the  power  to  grant 
at  common  law.   The  affidavit,  therefore,  ought  not  only  to 
shew  that  an  action  or  other  proceeding  is  pending,  but 
also  to  state,  not  a  mere  suggestion,  but  circumstances  suf- 
ficient to  satisfy  the  Court  or  Judge,  that  there  are  in  the 
possession  or  under  the  control  of  the  opposite  party 
certain  documents,  and  that  those  relate  to  such  action  or 
other  legal  proceeding;  a  prima  facie  case,  calling  for  an 
answer,  must  at  least  be  stated  in  this  respect,  as  it  must 
in  the  old  proceeding,  to  obtain  inspection  of  documents 
held  by  a  trustee.     Further,  the  affidavit  must  shew  that 
the  applicant  would,  by  a  bill  for  a  discovery  or  other  pro- 
ceeding, be  able  to  obtain  a  discovery  and  inspection  of 
those  documents. 

Under  the  last  head,  we  must  follow  the  rules  established 
in  Courts  of  equity,  within  which  every  plaintiff  must  bring 
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W52^  himself,  in  order  to  obtain  an  inspection  by  bill  of  disco* 
very ;  and  therefore,  if  the  facts  be  disputed,  the  affidavit 
ought  to  state  all  that  a  plaintiff  in  equity  must  state,  in 
order  to  entitle  himself  to  a  discovery  and  inspection. 

Whatever  difference  there  may  be  with  respect  to  some 
points  in  the  law  of  discovery,  few  instance,  as  to  the  mode 
of  pleading  in  equity  to  raise  the  objection  on  the  part  of 
the  defendant,  the  general  principles  laid  down  are  free 
from  doubt,  and  are  fully  explained  in  the  able  treatises 
of  Sir  James  Wigram  and  Mr.  Hare,  and  in  the  little  work 
published  by  Mr.  Charles  Pollock. 

The  right  of  a  plaintiff  in  equity  is  limited,  first,  to  a 
discovery  confined  to  the  questions  in  the  cause;  secondly, 
of  such  material  documents  as  relate  to  the  proof  of  his, 
the  plaintiff X  case  on  the  trial  \  and  does  not  extend  to  the 
discovery  of  the  manner  in  which  the  defendant's  case  is  to 
be  established,  or  to  evidence  which  relates  exclusively  to 
his  case.  The  party  applying,  therefore,  who  is  in  the  same 
situation  as  a  plaintiff  in  equity,  must  shew,  first,  what 
is  the  nature  of  the  suit,  and  of  the  question  to  be  tried  in 
it;  and  it  seems  also,  that  he  shoidd  depose  in  his  affidavit 
to  his  having  just  ground  to  maintain  or  defend  it ;  secondly, 
the  affidavit  ought  to  state  with  sufficient  distinctness  the 
reason  of  the  application  and  the  nature  of  the  documents, 
in  order  that  it  may  appear  to  the  Court  or  Judge  that  the 
documents  are  asked  for  the  purpose  of  enabling  the  party 
applying  to  support  his  case,  not  to  find  a  flaw  in  the  case 
of  the  opponent,  and  also  that  the  opponent  may  admit  or 
deny  the  possession  of  them.  To  this  affidavit  the  opponent 
may  answer,  by  swearing  that  he  has  no  such  documents, 
or  that  they  relate  exclusively  to  his  own  case,  or  that  he 
is  for  any  sufficient  reason  privileged  from  producing 
them;  or  he  may  submit  to  shew  parts,  covering  the  re- 
mainder, on  affidavit  that  the  part  concealed  does  not  in 
any  way  relate  to  the  plaintiff's  casa  The  same  course 
would  be  pursued  in  equity. 

Although  the  recent  Act  of  Parliament  has  not  given 
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the  Courts  of  law  the  direct  power  of  compelling  a  disco-  1852. 
very  of  documents,  and  in  that  respect  they  are  not  so  ef- 
fective as  Courts  of  equity,  they  have  in  truth  nearly  as 
great  power  given  by  the  section  in  question;  for  it  will 
rarely  happen,  where  documents  material  to  the  issue  are 
really  in  the  hands  of  the  opposite  party,  that  there  will 
not  be  sufficient  circumstances  known  to  the  applicant  to 
constitute  a  prim4  facie  case  for  him,  and  to  justify  the  in- 
terference of  the  Court  or  a  Judge,  if  no  answer  is  given 
to  them  by  affidavit.  The  new  measure  will,  therefore,  in 
practice  be  nearly  as  effective  as  if  the  power  of  compel- 
ling a  discovery  were  expressly  given  to  the  common  law 
Courts. 

It  remains  to  apply  these  observations  to  the  affidavit  in 
question.   It  does  state  the  question  and  ground  of  defence ; 
viz.  that  the  work  was  never  done;  that,  if  done,  it  was 
chai^d  at  too  high  a  rate;  and  further,  that  it  was  done 
on  the  credit  of  another,  not  the  defendant.     The  defend- 
ant's case  is,  therefore,  of  a  negative  character;  he  does  not 
seek  to  know  the  evidence  by  which  the  plaintiff  supports 
his  case,  for  the  journal  or  day-book  would  not  be  evidence 
for  the  plaintiff.    The  defendant  in  support  of  such  a  case 
has  a  right  to  a  discovery,  on  the  principle  of  the  case  of 
Smith  V.  The  Duke  of  Beaufort  (a) ;  but  so  far  as  relates  to 
the  discovery  of  the  journal  as  evidence  in  support  of  the 
defendant's  case,  that  the  credit  was  given  to  another,  the 
affidavit  is  defective,  as  it  does  not  deny  that  the  deponent 
was  authorised  to  bind  the  defendant  by  his  contract,  and 
if  he  was,  it  is  wholly  immaterial  whether  credit  was  given 
to  him  in  the  plaintiff's  journal  or  day-book  or  not.    But 
the  book  must  be  inspected,  to  see  if  there  be  any  entry, 
and  if  any,  what  price  is  therein  charged  as  the  value  of 
the  work. 

Rule  absolute. 

(a)  1  Hare;  607 ;  1  Ph.  209. 
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1852. 

Jan.  13.         Hart  and  Another  v.  The  Eastern  Union  Railway 

Company. 

The  7 &8 Vict.  JL/EBT. — The  declaration  stated,  "that,  after  the  passing 
July,  18^),  Q^  f"^^  several  Acts  of  Parliament,  to  wit,  The  Eastern 
••for'making'a    Union  Railway  Act,  1844;  The  Eastern  Union  Railway 

Tsuway  iroiii  *  * 

Coicheitcr  to      Amendment  Act,  1845;  The  Eastern  Union  (Ardleigh  and 

IlMwicll  **  CHI" 

powered  the  Colchester)  Railway  Act,  1846;  and  a  certain  Act  of  Par- 
Swnw^oney    lament  made  and  passed  &c.  (10  &  1 1  Vict.  c.  clxxiv.),  in- 

on  mortgage. 

Section  49  enacted,  **  that  the  Company  may,  if  they  think  proper,  fix  a  period  for  the  repayment  of  the 
principal  money  lo  borrowed,  with  the  interest  thereof,  and  in  such  case  ihe  Company  shall  cause  such 
period  to  be  inserted  in  the  mortgage  deed  or  bond;  and,  upon  the  expiration  of  such  period,  the 
principal  sum,  together  with  the  arrears  of  interest  thereon,  *  shall  be  paid '  to  the  party  entitled  to 
■uch  mortgage  or  bond«**  By  sect  50,  if  no  time  was  fixed  in  the  mortgage-deed  for  repayment,  the 
mortgagee  might,  at  the  expiration  of  twelre  months,  demand  payment  of  the  principal  and  interest, 
npon  giving  six  months*  previous  notice ;  and  the  Company  might  at  all  times  pay  off  the  money  bor- 
rowed  upon  giving  the  luce  notice.  By  sect.  5],  if  such  interest  remained  unpaid  for  thirty  days 
after  it  became  due,  and  demand  thereof  made  in  writing,  the  mortgagee  might  either  sue  for  the 
interest  so  in  arrear  by  action  of  debt,  or  require  the  appointment  of  a  receiver.  By  sect.  52,  if 
such  principal  and  interest  were  not  paid  within  six  monUis  after  tlie  same  became  payable  and  after 
demand  thereof  in  writing,  the  mortgagee  miffht  sue  for  the  same  in  any  Court  of  law  or  equity,  or, 
if  his  debt  amounted  to  a  certain  sum,  require  the  appointment  of  a  receiver.  The  8  ft  9  Vict  c. 
zciv.  (21  July,  1845),  after  reciting  the  7  &  8  Vict.  c.  Ixxxv.,  incorporates  its  provisions,  and  by 
sect  6  empowers  the  Company  to  borrow  money  on  mortgage  as  by  the  recited  Act  authorised.  The 
10  &  11  Vict  c  clxxiv.  (9  July,  1847)  repealed  the  7  &  8  Vict  c.  Ixxxv.;  but, by  sect  43,  re- 
enacted  the  51st  sect  of  the  rep«iled  Act  as  to  the  recovery  of  interest  The  10  ft  11  Vict  c  ccxxv. 
(22  July,  1847)  after  reciting  the  7  ft  8  Vict  c.  Ixxxv.,  8  ft  9  Vict  c.  xciv.,  9  ft  10  Vict  c.  xcvii^ 
incorporates  their  provisions  then  in  force.  Sect  7  enables  the  Company  to  borrow  money,  subject 
to  the  same  or  the  like  provisions  as  are  contained  in  the  secondly  recited  Act;  and  sect  8  enacts 
that  the  several  provisions  of  the  recited  Acts,  with  regard  to  the  borrowing  of  monies,  shall  apply 
to  the  monies  by  that  Act  authorised  to  be  borrowed.  The  plaintiff  lent  to  the  drfendant  10002. 
npon  the  security  of  a  debenture  in  the  form  given  in  a  schedule  to  the  7  ft  8  Vict  c.  Ixxxv.,  which 
was  the  same  form  as  Schedule  C.  in  the  Companies  Clauses  Consolidation  Act  By  this  instrument, 
the  Company  assigned  to  the  plaintiffs  **  the  undertaking  and  all  tolls  and  sums  of  money  ^  arising 
by  virtue  of  the  10  ft  11  Vict  c  ccxxv.,  to  hold  until  the  1000^.,  wi&  interest  at  51.  per  cent,  was 
satisfied :  ihejprinoijMil  mm  to  he  repaid  on  tks  \ai  January^  1851.*^ 

Hdd : — First,  that,  regarding  the  instrument  without  reference  to  the  above  enactments,  the  sti- 
pulation for  payment  of  the  principal  on  the  day  named  therein  imported  a  covenant  on  the  part  of 
the  Company  to  pay  on  that  day,  for  the  breach  of  which  an  action  would  lie  against  them;  and 
that  such  right  of  action  was  not  taken  away  or  affected  by  the  special  Acts,  or  by  the  Companies 
Clauses  Consolidation  Act,  since  the  51st  and  52nd  sects,  of  the  7  ft  8  Vict.  c.  Ixxxv.  did  not  give 
the  right  of  action,  but  merely  recognised  it  as  already  existing,  and  provided  an  additional  remedy 
by  the  appointment  of  a  receiver,  and  therefore  its  repeal  did  not  affect  the  right,  which  was  also 
recognised  by  the  53rd  sect  of  the  Companies  Clauses  Consolidation  Act;  and  consequently,  a  plea, 
that  the  Company  had  borrowed  other  sums  on  mortgage,  and  had  not  sufficient  funds  to  satisfy  the 
mortgagees,  was  bad  on  demurrer. 

Secondly, — That  the  effect  of  the  instrument  was  to  pledge  the  tolls  and  property  of  the  Company 
as  proprietors,  but  not  their  Stock  or  property  as  carriers,  or  the  soil  of  the  railway  itself;  and  that  the 
judgment  in  an  action  a^inst  them  for  the  principal  money  would  be  satisfied  out  of  their  general 
property  belonging  to  them  as  carriers  or  otherwise. 
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tituled  "  An  Act  to  amalgamate  the  Eastern  Union,  and  1852. 
Ipswich  and  Bury  St.  Edmund's  Railway  Companies,"  and  jj^^^ 
after  the  making  of  the  deed  of  mortgage  hereinafter  men-      ^   ^' 

"  ,  .  Eastern 

tioned,  to  wit,  on  &a,  it  was  proved  to  the  satisfaction  of       Union 
the  Commissioners  of  Railways  for  the  time  being  (whose         ^* 
names  being  wholly  unknown  to  the  plaintiffs,  the  plaintiffs 
are  unable  to  state  or  mention  the  same),  and  duly  certified 
by  them  under  their  seals,  and  they  did  thereupon  then 
grant  their  certificate  as  such  Commissioners,  pursuant  to 
the  last  mentioned  Act  of  Parliament,  that  one-half  of  the 
whcile  amoxmt  of  the  capital,  exclusive  of  loans,  by  the  se- 
veral Acts  of  Parliament  relating  to  the  Company,  namely, 
''  The  Eastern  Union  Railway  Company,''  mentioned  and 
referred  to   in  the  first-mentioned   Act  of  Parliament, 
authorised  to  be  raised,  and  also  one  half  of  the  capital 
authorised  to  be  raised  by  the  several  Acts  of  Parliament 
relating  to  the  Ipswich  and  Bury  St.  Edmund's  Railway 
Company,  mentioned  and  referred  to  in  the  said  Act 
fourthly  above  mentioned,  had  been  actually  paid  up,  and 
expended  for  the  purposes  authorised  by  the  several  Acts 
of  Parliament  relating  to  the  said  two  last-mentioned  Com- 
panies respectively;  and  that  thereupon,  and  by  virtue  and 
force  of  the  Act  of  Parliament  fourthly  above  mentioned, 
the  defendants  then  became  and  were  incorporated  by  and 
under  the  said  name  of  '*  The  Eastern  Union  Railway  Com- 
pany," and  are  the  same  Company  as  is  mentioned  in  the 
Act  fourthly  above  mentioned,  and  is  thereby  intended  to 
be  incorporated  by  and  under  the  name  of  the  Eastern 
Union  Railway  Company.    That,  after  the  passing  of  the 
said  several  Acts  of  Parliament,  and  of  the  "  Eastern  Union 
and  Harwich  Railway  and  Pier  Act,  1847,"  and  before  the 
granting  of  the  said  certificate  by  the  Commissioners  of 
Railways,  to  wit,  on  the  1 5th  of  December,  1847,  the  East- 
em  Union  Railway  Company,  in  pursuance  of  the  provi- 
sions of  the  said  last-mentioned  Act,  and  also  of  an  order 
of  a  general  meeting  of  the  last-mentioned  Company  (duly 
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1862.  held,  to  wit,  on  &c.),  them  in  that  behalf  empowering,  by 
"  jj2rt  ^  certain  deed  of  mortgage,  duly  stamped,  and  under  and 
„  *•  sealed  with  their  common  seal  (profert),  in  consideration 
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Union  of  the  sum  of  lOOOZ.  (in  the  said  deed  truly  stated  to  be  the 
'  ^^  '  consideration  for  the  same),  by  the  said  Company  then  bor- 
rowed and  taken  up  at  interest  of  and  from  the  plaintiffs, 
and  by  the  plaintiffs  then  paid  to  the  Company,  did  assign 
unto  the  plaintiffs,  their  executors  &c.,  the  undertaking  in 
the  said  last-mentioned  Act  mentioned  and  referred  to,  and 
all  the  toUs  and  sums  of  money  arising  by  virtue  of  that 
Act,  and  all  the  estate,  right,  title,  and  interest  of  the  Com- 
pany in  the  same,  to  hold  unto  the  plaintiffs,  their  execu- 
tors &a,  until  the  said  sum  of  10002.,  with  interest  for  the 
same  at  the  rate  of  51  per  cent  per  annum,  should  be  satis^ 
fied ;  and  in  and  by  the  said  deed  it  was  stipulated  and 
declared  by  the  said  Company,  that  the  principal  sum  of 
lOOOZ.  should  be  repaid  on  the  1st  of  January,  a.d.  18d1, 
being  the  period  fixed  by  the  Company  for  the  repayment 
thereof,  which  period  elapsed  after  the  granting  of  the  said 
certificate,  and  before  the  demand  hereinafter  mentioned, 
and  before  the  commencement  of  this  suit. — ^Averments, 
that  before  the  making  of  the  said  order  of  the  said  general 
meeting,  and  the  borrowing  of  the  money  of  and  from  the 
plaintiffs  as  aforesaid,  all  the  monies  by  the  Acts  of  Par- 
liament and  every  of  them,  first,  secondly,  and  thirdly 
above  mentioned,  authorised  to  be  raised  by  shares,  had 
been  subscribed  for,  and  that  one-half  thereof  had  been 
paid  up;  and  that  the  sum  so  borrowed  of  the  plaintiffs  did 
not,  at  the  time  of  the  borrowing  thereof,  and  at  the  date 
of  the  mortgage,  together  with  other  sums  then  borrowed 
under  the  authority  of  the  said  three  last-mentioned  Acts 
of  Parliament,  exceed  the  stun  of  66,6662^,  in  addition  to 
the  sums  which,  by  the  said  three  last-mentioned  Acts,  and 
every  of  them,  the  Eastern  Union  Railway  Company  was 
authorised  and  empowered  to  borrow;  and  that,  from  the 
time  of  the  making  of  the  said  deed  continually  hitherto, 
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the  plaintiffs  have  remained  and  continued  to  be  and  still         1852. 
are  the  holders  of  and  entitled  to  the  said  deed  of  mort-        hart 
gage;  and  that  the  said  principal  sum  of  lOOOZ.  was  not,      _   ** 
nor  was  anj  part  thereof,  paid  to  the  plaintiffs  on  the  1st       Union 
of  January,  a-d.  1851,  so  fixed  in  and  by  the  said  deed  for 
the  payment  thereof;  but  that  the  said  principal  sum  hath 
hitherto  remained  and  still  is  wholly  due  and  unpaid;  and 
that,  after  the  expiration  of  the  said  period  so  fixed  for 
die  repayment  of  the  said  sum  of  10002.,  and  after  the 
granting  of  the  said  certificate  of  the  Commissioners  of 
Railways,  and  before  the  commencement  of  this  suit^  to  wit, 
on  the  18th  June,  a.d.  1851,  in  pursuance  of  the  statutes 
in  that  behalf,  payment  of  the  said  sum  of  lOOOZ.  was  de- 
manded by  the  plaintiffs  of  and  from  the  defendants,  to 
wit,  at  their  principal  office  or  place  of  business,  to  wit,  at 
Ipswich;  and  thereby  and  thereupon,  and  by  force  of  the 
statutes,  &c.,  it  then  became  and  was  the  duty  of  the  de- 
fendants to  pay  and  they  became  liable  to  pay  to  the 
plaintiffs  the  said  sum  of  10002. ;  and  by  reason  of  the  pre- 
mises, and  of  the  non-payment  of  the  said  sum,  and  by 
force  of  the  statutes,  actio  accreyit,  &c. — Breach,  non-pay- 
ment 
The  plea  set  out  the  mortgage-deed  on  oyer,  as  follows : — 

"  Eastern  Union  Railway  Company." 
"  Debenture  Bond. 

'*  Mortgage  Number,  One )  j  "  One  Thousand 

hundred  and  twelve.     )  \       "  Poxmds. 

'^  By  virtue  of  an  Act  passed  on  the  22nd  day  of  July, 
1847,  intituled  **  The  Eastern  Union  and  Harwich  Railway 
and  Pier  Act : "  We  the  "  Eastern  Union  Railway  Com- 
pany,'' in  consideration  of  the  sum  of  10002.  paid  to  us  by 
John  Hart,  of  &c.,  and  Charles  Bree,  of  &a,  do  assign  unto 
the  said  J.  Hart  and  C.  Bree,  their  executors,  &a,  the 
said  undertaking,  and  all  the  tolls  and  sums  of  money 
arising  by  virtue  of  the  said  Act,  and  all  the  estate,  right, 
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1852.        title,  and  interest  of  the  Company  in  the  same:  To  hold 
Hart        ^^^^  *^®  said  J.  Hart  and  C.  Bree,  their  executors,  &c.,  until 
g   ^'  the  said  sum  of  lOOOl,  together  with  interest  for  the  same 

Union  at  the  rate  of  5Z.  for  every  lOOi  by  the  year,  be  satisfied. 
The  principal  sum  to  be  repaid  on  the  1st  day  of  Janu- 
ary, 1851.  Given  under  our  common  seal,  &c."  The 
plea  then  stated,  that  after  the  passing  of  "The  East- 
ern Union  and  Harwich  Railway  and  Pier  Act,  1847," 
and  after  the  monies  had  been  so  subscribed  for  and  half 
paid  up,  as  in  the  declaration  mentioned,  and  before  the  1st 
January,  1861,  The  Eastern  Union  Railway  Company,  un- 
der that  Act  and  the  powers  therein  contained,  and  in  pur- 
suance of  an  order  of  a  general  meeting  of  the  Company, 
borrowed  on  mortgage  from  other  persons  divers  sums  of 
money,  parcels  of  the  66,666^  in  the  Act  authorised  to  be 
borrowed,  and  amounting  in  the  whole  to  50,000^.,  and  ex- 
ecuted to  those  persons  mortgages  of  the  same  tolls  and 
sums  of  money  as  are  mentioned  in  the  above  deed-poll  to 
be  mortgagaged  thereby,  which  mortgages  were  in  the 
form  given  in  Schedule  C.  annexed  to  "  The  Companies 
Clauses  Consolidation  Act,  1845."  That  the  lOOOl  in  the 
declaration  mentioned  was  another  part  of  the  sum  of 
66,6662.,  and  that  the  several  mortgages  are  still  in  force 
and  unsatisfied,  and  the  monies,  for  securing  payment 
whereof  the  same  were  executed,  are  still  unpaid  and  due. 
That,  from  the  31st  December,  1850,  continually  until  and 
at  the  commencement  of  the  suit,  the  funds  and  monies  ap- 
plicable for  the  payment  of,  or  wherewith  the  defendants 
might  pay,  the  mortgage  debts,  were  insufficient  for  the 
then  immediate  payment  thereof  in  full;  and  that,  for  the 
purpose  of  securing  to  the  several  mortgagees  their  respec- 
tive proportions  of  the  mortgaged  tolls,  it  was  necessary 
that  a  receiver  should  be  appointed, who  might  receive  and 
divide  the  same  rateably  among  the  mortgagees,  or  that 
some  other  course,  not  being  an  action  at  law,  should  be 
adopted,  whereby  the  mortgaged  tolls  might  be  divided 
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rateably  among  the  mortgagees,  of  which  the  plaintiffs  1852. 
had  notice.  That  this  action  was  brought  for  the  purpose  h^„ 
of  compelling  the  defendants  to  pay  to  the  plaintiffs  more 
than  the  just  proportion  of  the  plaintiffs'  mortgaged  tolls,  Union 
to  the  damage  and  prejudice  of  the  other  mortgagees — 
Verification. 
Demurrer,  and  joinder  therein. 

MeUish  (O'Malley  with  him)  argued  in  support  of  the 
demurrer  in  last  Michaelmas  Vacation  (Dec.  2  and  3). — 
The  real  question  is,  whether  an  action  at  law  lies  against 
the  Eastern  Union  Railway  Company,  at  the  suit  of  a 
mortgagee  who  has  advanced  money  to  the  Company  on 
the  security  of  a  debenture  in  the  form  prescribed  by  the 
Companies  Clauses  Consolidation  Act,  8&  9  Vict.  c.  16.  As- 
suming that  an  action  lies,  then,  if  the  money  be  not  paid 
when  demanded,  according  to  the  true  construction  of  this 
instrument,  it  becomes  the  subject  of  an  action,  and  the 
plea  must  necessarily  be  bad;  for  it  is  consistent  with  eve- 
ry allegation  in  it,  that  after  the  mortgage  was  due  the 
Company  had  money  to  pay  it.  [BramweU,  for  the  defend- 
ants, admitted  that  the  plea  could  not  be  supported.]    The 
question  will  then  turn  partly  on  the  form  of  the  deben- 
ture, and  partly  on  the  Act  itself.    The  declaration,  being 
in  debt,  is  capable  of  being  supported,  if  there  is  either  a 
covenant  in  the  debenture  to  pay,  or  a  provision  in  the 
statute,  that  if  the  money  be  not  paid  when  demanded,  the 
mortgagee  may  sue  for  it.  Now  the  words  of  the  debenture, 
"the  principal  sum  to  be  paid  on  the  1st  day  of  Jan., 
1851,^'  are  sufficient  to  create  a  covenant  to  pay  on  that 
day,  unless  controlled  by  the  language  of  the  statute  8  & 
9  Vict.  c.  16.  The  clauses  which  relate  to  the  borrowing  of 
money  are  from  the  38th  to  the  55th  inclusive  (a).     The 

(a)  The  following  are  the  ma-      9  Vict.  c.  16),  referred  to  in  the 
terial  sections  of  the  Companies      course  of  the  argument: — 
Clauses  Consolidation  Act,  (8  &  Sect.  38.  "  If  the  Company  be 
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38th  enables  the  Company  to  borrow  money  on  mortgage 
or  bondjifauthoriaed  by  the  special  Act;  "and,  forsecur- 

Company,  tbe  reepective  soins  in 
such  bonds  mentioned  and  there- 
bj  intended  to  be  secnred,  with- 
out any  preference  one  above  ano- 
ther hj  reason  of  prioritj  of  date 
of  anj  such  bond,  or  of  the  meet- 
ing at  which  the  eame  was  au- 
thorised,   or  otherwise   howso- 


EAsnaN       authorised  by  the  epedal  Act  to 

bond,  It  Bhall  be  lawful  for  them, 
subject  to  the  reetricTtiona  con- 
tuned  in  the  special  Act,  to  bor- 
row on  mortgage  or  bond  such 
sums  of  money  as  shall  from 
time  to  time,  by  an  order  of  a 
general  meeting  of  the  Company, 
be  authorised  to  be  borrowed, 
not  exceeding  in  the  whole  the 
sum  prescribed  by  the  special 
Adj  and  for  securing  the  repay- 
ment of  the  money  so  borrowed, 
with  interest,  to  mortgage  tbe 
undertaking,  and  the  future  calls 
on  the  shareholders,  or  to  gire 
bonds  in  manner  hereinafter 
mentioned." 

Sect  42,  "  The  respective  mort^ 
gagees  shall  be  entitled  one  with 
another  to  their  reepeotive  pro- 
portions of  the  tolls,  sums,  and 
premises  comprised  in  such  mort- 
gages, and  of  the  fiiture  calls  pay- 
able by  the  shareholders,  if  com- 
prised therein,  according  to  the 
reqwetive  sums  in  such  mort- 
gages  mentioned  to  be  advanced 
by  snch  mortgagees  respectively, 
and  to  be  repaid  the  smns  so  ad- 
vanced, witii  interest,  without 
any  preference  one  above  ano- 
ther by  reason  of  priority  of  the 
date  of  any  such  mortgage,  or  of 
the  meeting  at  which  the  same 
was  authorised." 

Sect.  44.  "  The  respective  obli- 
gees in  such  bonds  shall,  propor- 
tionally according  to  the  amount 
of  the  moniee  secured  thereby,  be 
entitled  Uthe  paid,  out  of  the  tolls 
or  other  property  or  effects  of  the 


Sect,  50.  "  The  Company  may, 
if  they  think  proper,  fix  a  period 
for  the  repayment  of  the  princi- 
pal money  so  borrowed,  with  the 
interest  thereof  and  in  such  case 
tbe  Company  shall  cause  such 
period  to  be  inserted  in  the  mort- 
gage deed  or  bond;  and  upon  the 
expiration  of  such  period  the 
prindpal  sum,  together  with  the 
arrears  of  interest  thereon,  shall, 
on  demand,  be  {taid  to  the  party 
entitled  to  such  mortgage  or 
bond ;  and  if  no  other  plaoe  of 
payment  be  inserted  in  such 
mortgage  deed  or  bond,  such 
prindpal  and  interest  shall  be 
payable  at  the  principal  office  or 
place  of  bosineBa  of  the  Com- 
pany." 

Sect.  61.  "  If  no  time  be  fixed 
in  the  mortgage  deed  or  bond  for 
tbe  repayment  of  the  money  so 
borrowed,  the  party  entitled  to 
the  mortgage  or  bond  may,  at  the 
expiration  or  at  any  time  after 
the  expiration  of  twelve  months 
fiMm  the  date  of  snch  mortgage 
or  bond,  demand  payment  of  the 
principal  money  thereby  secured, 
witii  all  arrears  of  interest,  upon 
giving  six  months  previous  no- 
tice for  that  purpose ;  and  in  the 
like  case  the  Company  may  at 
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ing  the  repayment  of  the  money  so  borrowed,  with  interest, 
to  mortgage  the  ufideriaking  and  the  fviwre  calls  on  the 


any  time  pay  off  the  money  bor- 
rowed, on  giving  the  like  notice ; 
and  every  snch  notice  shall  be  in 
wriling  or  print,  or  both,  and  if 
given  by   a  mortgagee  or  bond 
creditor  ahall  be  delivered  to  the 
secretary  op  left  at  the  principal 
office  of  the  Company,  and  if  giv- 
en by  the  Company  shall  be  giv- 
en either  personally  to  such  mort- 
gagee or  bond  creditor  or  left  at 
his  residence,  or  if  such  mort- 
gagee or  bond  creditor  be  un- 
known to  the  directors,  or  cannot 
be  found  after  diligent  inquiry, 
such  notice  shall  be  given  by  ad- 
vertisement in  the  London  or 
Ihiblin  Gazette,  according  as  the 
principal  office  of  the  Company 
shall  be  in  England  or  Ireland, 
and  in  some  newspaper  as  after 
mentioned" 

Sect.  52.  ''IftheCompanyshall 
have  given  notice  of  their  inten- 
tion  to  pay  off  any  such  mort- 
gage or  bond  at  a  time  when  the 
same  may  lawfully  be  paid  off  by 
them,  then  at  the  expiration  of 
such  notice  all  further  interest 
shall  cease  to  be  payable  on  such 
mortgage  or  bond,  unless,  on  de- 
mand of  payment  made  pursuant 
to  such  notice,  or  at  any  time 
thereafter,  the  Company  shall  fidl 
to  pay  the  principal  and  interest 
due  at  the  expiration  of  such  no- 
tice on  such  mortgage  or  bond." 
Sect.  53.  **  Where  by  the  spe- 
cial Act  the  mortgagees  of  the 
Company  shidl  be  empowered  to 
enforce  the  payment  of  the  ar- 
rears of  interest,  or  the  arrears 


of  principal  and  interest,  due 
on  such  mortgages,  by  the  ap- 
pointment of  a  receiver,  then, 
if  within  thirty  days  after  the 
interest  accruing  upon  any  such 
mortgage  has  become  payable, 
and,  after  demand  thereof  in 
writing,  the  same  be  not  paid, 
the  mortgagee  may,  without  pre- 
judice to  his  right  to  sue  for  the 
interest  so  in  arrear  in  any  of 
the  superior  Courts  of  law  or 
equity,  require  the  appointment 
of  a  receiver,  by  an  application 
to  be  made  as  hereinafter  pro- 
vided ;  and  if  within  six  months 
after  the  principal  money  owing 
upon  any  such  mortgage  has  be- 
come payable,  and  after  demand 
thereof  in  writing,  the  same  be 
not  paid,  the  mortgagee,  without 
prejudice  to  his  right  to  sue  for 
such  principal  money,  together 
with  all  arrears  of  interest,  in  any 
of  the  superior  Courts  of  law  or 
equity,  may,  if  his  debt  amount 
to  the  prescribed  sirni,  alone,  or 
if  his  debt  does  not  amount  to 
the  prescribed  sum  he  may,  in 
conjunction  with  other  mortga- 
gees whose  debts,  being  so  in  ar- 
rear, after  demand  as  aforesaid, 
shall,  together  with  his,  amount 
to  the  prescribed  sum,  require 
the  appointment  of  a  receiver,  by 
an  application  to  be  made  as 
hereinafter  provided." 

Schedule  (C.) 
JForm  of  Mortgage  Deed, 

"  The Company." 

"Mortgage,  Number .  £ 

"By  virtue  of  [here  name  the 
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shareholders,  or  to  give  bonds  in  manner  thereinafter 
mentioned."  The  42nd  section  defines  the  rights  of  mort- 
gagees, who  are  to  be  entitled  to  their  respective  propor- 
tions of  the  tolls,  &c.,  and  to  be  repaid  without  priority. 
The  44th  section  contains  a  similar  provision  with  respect 
to  obligees.  It  will  be  argued  that  the  42nd  section  pre- 
vents the  bringing  of  any  action  on  a  mortgage  debenture ; 
but  the  same  argument  would  apply  to  obligees  under  the 
44th  section,  although  there  are  authorities  to  shew  that 


special  Act\  we,  *  The Com- 
pany,' in   consideration  of  the 

sum  of pounds  paid  to  us 

hy  A,B,  of y  do  assign  unto 

the  said  A.B,,  his  executors,  ad- 
ministrators, and  assigns,  the  said 
undertaking,  [and  (in  case  such 
loan  shaU  be  in  anticipcUion  of 
the  capital  authorised  to  be  raised) 
all  future  calls  on  shareholders], 
and  all  the  tolls  and  sums  of 
money  arising  by  virtue  of  the 
said  Act,  and  all  the  estate,  right, 
title,  and  interest  of  the  Company 
in  the  same;  to  hold  unto  the 
said  A.  B.f  his  executors,  admin- 
istrators, and  assigns,  until  the 

said  sum  of pounds,  together 

with  interest  for  the  same  at  the 

rate  of for  every  100^.  by 

the  year,  be  satisfied  [the  princi- 
pal sum  to  be  repaid  at  the  end 
of years  from  the  date  here- 
of (in  case  any  period  be  agreed 

upon  for  that  purpose)],  [at 

or  any  place  ofpaytnent  other  than 
the  principal  office  of  the  Com- 
pany.] Given  under  our  com- 
mon seal,  this day  of 

in  the  year  of  our  Lord  — 


Schedule  (D.) 
Form  of  Bond. 

"  The Company." 

"  Bond,  Number -.        £ 


♦» 


**By  virtue  of  [here  nams  the 
special  Act\  we,  *  The Com- 
pany,' in  consideration  of  the  sum 

of pounds  to  us  in  hand  paid 

hy  A.  B.  of f  do  bind  our- 
selves and  our  successors  unto 
the  said  A.B.yhiB  executors,  ad- 
ministrators, and  assigns,  in  the 
penal  sum  of pounds. 

''The  condition  of  the  above 
obligation  is  such,  that  if  the  said 
Company  shall  pay  to  the  said  A » 
B.,  his  executors,  administrators, 
or  assigns,  [at  —^-  in  case  amy 
other  pUxM  of  paymeml  than  the 
principal  office  of  the  Company 

be  intendeds],  on  the day  of 

f  which  will  be  in  the  year 

18 — f  the  principal  sum  of 

pounds,  together  with  interest 
for  the  same  at  the  rate  of  — 
pounds  per  centum  per  annum, 

payable  half-yearly  on  the 

day  of  y  and  day  of 

y  then  the  above-written  obli- 
gation is  to  become  void,  other- 
wise to  remain  in  full  force. 
Given  under  our  common  seal, 
this day  of ,  18—." 
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an  action  may  be  maintained  on  those  bonds.  The  4*8th  sec- 
tion provides  for  the  pajrment  of  interest.    By  the  60th  sec- 
tion,  the  Company  may  fix  a  period  for  repayment  of  the 
money  borrowed,  with  interest,  at  the  expiration  of  which 
period  the  principal  and  interest  shall  be  paid  on  demand. 
That  necessarily  imports  a  right  of  action.  The  63rd  section 
empowers  mortgagees  to  enforce  payment  of  the  principal 
and  interest  due,  by  requiring  the  appointment  of  a  receiv- 
er, without  prejudice,  however,  to  their  right  to  sue.    That 
clearly  recognises  the  power  to  bring  an  action  under  the 
r»Oth  section.  [Alderson,  B. — How  is  that  reconcileable  with 
an  equitable  division  among  all  the  mortgagees  ?]     The 
mortgage  does  not  override  the  whole  effects  of  the  Com- 
pany, but  only  includes  the  tolls  and  profits  of  the  under- 
taking; so  that,  if  a  receiver  be  appointed,  it  is  those  which 
he  is  to  apportion  among  the  mortgagees.     Russell  v.  The 
East  Angliom  Railway  Company  (a)  is  an  express  autho 
rity  that  mortgagees  and  bond  creditors  of  a  Railway  Com- 
pany have  no  specific  lien  on  the  estate  and  effects  of  the 
Company.    Again,  in  Doe  d.  MyaU  v.  The  St  Helen's  Rail- 
way Company  (6),  it  was  held,  that  a  mortgage  by  a  Rail- 
way Company  of  ''  the  undertaking  and  all  and  singular 
the  rates,  tolls,  and  other  sums  arising,''  &c.,  did  not  pass 
a  title  to  the  land,  so  as  to  enable  the  mortgagee  to  bripg 
ejectment   Since,  therefore,  the  mortgage  does  not  operate 
as  a  transfer  either  of  the  land  or  of  the  goods  and  chattels 
of  the  Company,  what  ground  is  there  for  supposing  that 
the  legislature  intended  to  deprive  mortgagees  of  the  ordi- 
nary power  of  enforcing  their  claims  by  action?    Unless 
they  possess  that  right,  what  is  the  meaning  of  the  words 
''  shall  be  paid  on  demand"  in  the  60th  section  ?    It  could 
never  have  been  intended  that  all  the  mortgagees  should 
make  a  simultaneous  demand;  but  the  meaning  must  be 
that  any  one  mortgagee,  who  makes  a  demand  and  meets 
with  a  refusal,  shall  have  a  right  to  bring  an  action. 


1852. 


Hart 

V. 
ExlSTBRN 

Union 
Railway  Co. 


(a)  3  Mac.  &  G.  125. 
VOL.  VII. 


(6)  2  Q.  B.  364. 
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1852.  BramweU  (Oayley  with  him)  for  the  defendants. — The 

Hart  legislature  never  intended  that  anj  one  mortgagee  or  bond 
^^-  ^  creditor  shoidd  enforce  his  claim  in  opposition  to  the 
Union  whole  bodv  of  Creditors  and  shareholders,  and,  by  bringing 
**"•"""  *^"  an  action,  prevent  the  Company  from  carrying  on  their 
undertaking.  The  Act  authorises  the  borrowing  of  money, 
and  prescribes  the  mode  in  which  that  is  to  be  effected; 
and  if  it  were  meant  that  a  right  of  action  should  exist, 
the  power  to  sue  would  have  been  conferred  in  express 
terma  The  language  of  the  instrument  itself  does  not  em- 
power the  mortgagee  to  maintain  any  action  upon  it;  his 
rights  and  remedies  depend  upon  the  statute,  and  its  silence 
on  the  subject  affords  a  strong  argument  that  no  action 
will  lie.  Pontet  y.  Hie  Basingstoke  Canal  Company  (a)  is 
an  authority  in  point.  In  that  case  there  was  a  grant  of 
the  undertaking,  and  the  interest  was  to  be  paid  half- 
yearly;  and  notwithstanding,  it  was  held  that  an  action 
of  covenant  could  not  be  maintained  By  section  60,  the 
Company  may,  if  they  think  proper,  fix  a  period  for  repay- 
ment of  principal  and  interest;  and  the  51st  section  pro- 
vides for  repayment  when  no  period  is  fixed.  The  form  of 
mortgage  deed  in  the  schedule  of  the  Act  is  the  same  in 
both  cases,  except  that  in  the  former  the  time  for  repay- 
ment is  to  be  inserted  It  is  manifest  that,  if  no  time 
for  repayment  be  fixed,  the  deed  operates  simply  as  an 
assignment  of  the  tolls  and  profits  of  the  undertaking; 
then  how  can  the  mere  circumstance  of  the  Company  hav- 
ing exercised  their  option  in  fixing  a  time  for  repayment 
create  a  covenant  on  their  part?  The  statement  of  the 
period  at  which  the  money  is  to  be  repaid  is  only  a  memo- 
randum that  a  time  for  repayment  has  been  fixed  The 
legislature  could  never  have  intended  that  the  instrument 
should  amount  to  a  covenant,  when  the  Company  did  that 
which  they  were  not  bound  to  do,  namely,  fix  a  time  for 

(a)  3  Bing.  N.  C.  433. 
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repayment;  and  that  there  should  be  no  covenant  when  1852. 
no  period  was  fixed.  In  each  case  the  deed  has  the  same  ^^^^ 
effect,  and  operates  as  a  mere  assignment  until  the  debt  is  ^' 

paid.     The  50th  section  of  the  Companies  Clauses  Con-        Union 
solidation  Act  gives  no  right  of  action  to  mortgagees;  it 
applies  only  to  cases  in  which  the  directors  enter  into  an 
express  covenant  to  pay,  not  to  the  particular  instrument 
mentioned  in  that  Act    The  statute  embodies  a  code  of 
hiws  regulating  the  transactions  of  companies,  not  only 
with  the  public,  but  inter  se.     It  imperatively  requires 
that  at  the  expiration  of  the  period  fixed  the  money  shall, 
on  demand,  be  paid ;  but  it  could  scarcely  be  contended 
that  a  disobedience  of  that  order  would  subject  the  direct- 
ors to  an  indictment.     Neither  can  the  payment  be  en- 
forced by  action,  for  the  remedy  is  specifically  pointed  out 
by  the  63rd  section.     The  words  in  that  section,  "  without 
prejudice  to  his  right  to  sue  &c.  in  any  of  the  superior 
Courts  of  law  or  equity,"  do  not  admit  a  right  of  action; 
for  a  bond  creditor,  to  whom  they  would  equally  apply, 
cannot  sue  for  his  debt  in  a  Court  of  equity.    Those  words 
were  probably  inserted  ex  majori  cautela,  to  prevent  the 
creditor  from  being  deprived  of  any  right  which  he  might 
possibly  have.     [Alderaon,  R — It  is  similar  to  the  words 
"  without  prejudice  to  the  rights  of  the  Crown  or  other  per- 
sons," in  a  private  Act  of  Parliament,  which  only  mean  "  if 
they  have  any  rights,"  otherwise  the  Act  would  give  them 
rights  '^ich  they  did  not  possess.]     But  the  42nd  section 
is  conclusive  to  shew  that  no  action  is  maintainable,  for  it 
provides  that ''  the  respective  mortgagees  shall  be  entitled 
one  with  another  to  their  respective  proportions  of  the  tolls, 
'  sums,  and  premises  comprised  in  such  mortgages,"    By  the 
43rd  section,  the  lien  created  by  the  42nd  is  not  to  extend 
to  future  calls.    The  44th  section,  which  defines  the  rights 
of  obligees,  enacts,  that  they  shall  be  entitled  to  be  paid 
out  of  the  tolls,  &c.     There  is  no  reason  for  this  difference 
in  the  language  of  the  44th  and  42nd  sections,  unless  it  be 
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that  a  mortgagee  is  to  have  a  share  in  the  things  mort- 
gaged, and  not  a  right  of  action,  while  the  bondholder  is 
entitled  to  actual  payment.  That  view  is  supported  by 
reference  to  the  forms  of  a  mortgage  deed  and  bond,  as 
given  in  the  schedule,  the  latter  of  which  raises  a  legal 
obligation  to  pay,  but  the  former  contains  no  stipulation 
amounting  to  a  covenant  The  Act  itself,  then,  not  only 
gives  no  remedy  by  action,  but  is  wholly  inconsistent  with 
it,  and  in  addition  contains  a  clause  which  precludes  any 
presumption  that  an  action  will  lie.  If  a  mortgagee  were 
allowed  to  sue,  he  might  issue  an  elegit,  and  so  obtain  that 
preference  which  the  legislature  has  expressly  forbidden. 
These  Companies  are  not  compelled  to  carry,  but  are  in- 
corporated for  the  purpose  of  forming  a  railway,  to  be  used 
by  others;  and  it  is  the  profit  of  that  undertaking  which 
was  intended  to  be  pledged,  not  the  profits  of  their  trade. 
Russell  V.  The  East  Anglian  Railway  Compoffiy  (a)  does 
not  afiect  the  present  question ;  for  it  is  conceded,  that  a 
judgment  creditor  may  issue  execution  against  the  effects 
of  the  Company,  though  specifically  mortgaged.  It  may 
be  that  in  some  Acts  there  is  no  provision  for  the  appoint- 
ment of  a  receiver,  in  which  case  the  legislature  may  have 
contemplated  an  express  covenant.  Doe  d.  MyaU  v.  The  St 
Helen's  Railway  Company  is  no  authority  that  an  action  of 
covenant  is  maintainable.  [Martin,  B.,  referred  to  Price 
V.  The  Oreat  Western  Railway  Com/pany  (6).] 

Further,  the  special  Acts  shew  that  mortgageesjiave  no 
remedy  by  action.     The  7  &  8  Vict  c.  Ixxxv.  s.  51  (c),  (1 9th 


(a)  3  Mac.  &  G.  125. 

(h)  16  M.  &  W.  244. 

(c)  7  &  8 Vict  c.  Ixxxv.  "An 
Act  for  making  a  Railway  from 
Colchester  to  Ipswich." 

The  following  sections  were 
referred  to  in  the  course  of  the 
argument : — 

Sect  37.  "  That,  after  the  whole 


of  the  said  sum  of  200,000^.  shall 
Lave  been  subscribed  for,  and  one 
half  thereof  actually  paid  up,  it 
shall  be  lawfld  for  the  Company 
to  borrow  on  mortgage  or  bond 
such  sums  of  money  as  shall  from 
time  to  time  be  authorised  to  be 
borrowed  by  an  order  of  a  gene- 
ral meeting  of  the  Company,  not 
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July,  1844),  provided  a  remedy  for  the  recovery  of  arrears 
of  interest,  by  enacting  that,  if  in  arrear  for  thirty  days 


^ 


exceeding  in  the  whole  the  sum 
of  66,666^.,  and  for  securing  the 
repayment  of  the  money  so  bor- 
rowed, with  interest^  to  mortgage 
the  railway  and  the  future  calls 
on  the  shareholders  of  the  Com- 
pany, or  to  give  bonds,  in  man- 
ner hereinafter  mentioned." 

Sect.  49.  <<  That  the  Company 
may,  if  they  think  proper,  fix  a 
period  for  the  repayment  of  the 
principal  money  so  borrowed, 
with  the  interest  thereof  and  in 
such  case  the  Company  shall 
cause  such  period  to  be  inserted 
in  the  mortgage  deed  or  bond; 
and  upon  the  expiration  of  such 
period,  the  principal  sum,  toge- 
ther with  the  arrears  of  interest 
thereon,  shall  be  paid  to  the  par- 
ty entitled  to  such  mortgage  or 
bond." 

Sect.  60.  ''That  if  no  time  be 
fixed  in  the  mortgage  deed  or 
bond  for  the  repayment  of  the 
money  so  borrowed,  the  party 
entitled  to  the  mortgage  or  bond 
may,  at  the  expiration  or  at  any 
time  after  the  expiration  of 
twelve  months  from  the  date  of 
such  mortgage  or  bond,  demand 
payment  of  the  principal  money 
thereby  secured,  with  all  ar- 
rears of  interest,  upon  giving  six 
months'  previous  notice  for  that 
purpose,  and  the  Company  may 
at  all  times  pay  off  the  money 
borrowed,  or  any  part  thereof, 
on  giving  the  like  notice;  and 
such  notice,  if  given  by  a  mort- 
gagee or  bond  creditor,  shall  be 
by  writing  delivered  to  the  se- 
cretary, and  if  given  by  the  Com- 
pany shall  be  by  writing  given 


either  personally  to  such  mort- 
gagee or  bond  creditor,  or  left  at 
his  residence,  or  if  such  mortga- 
gee or  bond  creditor  be  unknown 
or  cannot  be  found,  such  notice 
shall  be  given  by  advertisement 
in  the  London  Gazette,  and  in 
some  newspaper  as  after  men- 
tioned; and  at  the  expiration  of 
the  said  notice,  when  given  by 
the  Company,  interest  shall  cease 
to  be  payable  on  the  money  se- 
cured by  such  mortgage  or  bond, 
unless,  on*  demand  of  such  mo- 
ney, the  Company  fail  to  pay  the 
same  pursuant  to  such  notice." 

Sect.  61.  "And  in  order  to 
provide  for  the  recovery  of  the 
arrears  of  interest  and  costs,  or 
of  the  principal  and  interest  and 
costs,  of  any  such  mortgage  or 
bond,  at  the  respective  times  at 
which  such  interest,  or  such  prin- 
cipal and  interest  and  costs,  be- 
come due,  be  it  enacted.  That  if 
such  interest  or  any  part  thereof 
shall  for  thirty  days  after  the 
same  shall  have  become  due,  and 
demand  ther^f  shall  have  been 
made  in  writing,  remain  impaid, 
the  mortgagee  or  bond  creditor 
may  either  sue  for  the  interest  so 
in  arrear  by  action  of  debt  in  any 
of  the  superior  Courts,  or  he  may 
require  the  appointment  of  a  re- 
ceiver by  an  application  to  be 
made  as  hereinafter  provided.*' 

Sect.  62. "  And  with  respect  to 
such  principal  money,  interest, 
and  costs,  be  it  enacted,  That  if 
such  principal  money  and  inter, 
est  be  not  \md  within  six  months 
after  the  same  has  become  pay- 
able, and  after  demand  thereof  ip 
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afler  demand  in  writings  the  mortgagee  or  bond  creditor 
might  sue  for  the  same  by  action  of  debt  The  52nd  section 
gave  the  like  remedy  by  action,  in  case  of  the  non-payment 
of  the  principal  money  within  six  months  after  it  became 
due,  and  after  demand  in  writing;  or  the  mortgagee  or 
bond  creditor  might  require  the  appointment  of  a  receiver. 
That  statute,  however,  was  repealed  by  the  10  &  11  Vict.  c. 
clxxiv.  (a)  s.  2  (9th  July,  1847).  This  mortgage  was  given 
under  the  10  &  11  Vict  c.  ccxxv.  .(&),  (22nd  July,  1847), 


writing,  the  mortgagee  or  bond 
creditor  may  sue  for  the  same  in 
any  of  the  superior  Courts  of  law 
or  equity;  or  if  his  debt  amount 
to  the  sum  of  6000^.  he  may  alone, 
or  if  his  debt  does  not  amount  to 
the  sum  of  5000^.  he  may  in  con- 
junction  with  other  mortgagees 
or  bond  creditors  whose  debts, 
being  so  in  arrear  alter  demand 
as  aforesaid,  shall,  together  with 
his,  amount  to  the  sum  of  10,000^., 
require  the  appointment.of  a  re- 
ceiver^ by  an 'application  to  be 
made  as  hereinafter  provided.*' 

The  Schedule  to  this  Act  gave 
a  form  of  mortgage  deed  and  of 
bond,  which  were  precisely  the 
same  as  the  forms  in  Schedule 
(C.)  and  (D.)  of  the^  Companies 
Clauses  Consolidation  Act:  see 
ante,  pp.  253-4. 

(a)  10  &  11  Vict.  c.  clxxiv. 
"An  Act  to  amalgamate  the 
Eastern  Union  and  Ipswich  and 
Bury  St.  Edmund's  Railway  Com- 
panies." 

The  following  are  the  material 
sections  referred  to ; — 

Sect.  5.  "  That  the  provisions 
of  *  The  Companies  Clauses  Con- 
Bolidation  Act,  1845,'  so  far^  as 
the  same  are  applicable,  and  arc 
U(>t  modified  by  this  A  el,  or  in- 


consistent with  the  provisions 
thereof,  shall  be  held  to  apply  to 
the  new  Company." 

Sect.  43.  ''And  in  order  to  pro- 
vide fot  the  recovery  of  the  ar- 
rears of  interest  and  costs,  or  of 
the  principal  and  interest  and 
the  costs,  of  any  such  mortgage 
or  bond  as  may  have  been  or  may 
be  granted  by  either  of  the  dis-* 
solved  Companies  or  by  the  new 
Company,  at  the  respective  times 
at  which  such  interest  or  such 
principal  and  interest  and  costs 
become  due,  be  it  enacted.  That  if 
such  interest  or  any  part  thereof 
shallfor  thirty  daysafter  the  same 
shall  have  become  due,  and  de- 
mand thereof  shall  have  been 
made  in  writing,  remain  unpaid, 
the  mortgagee  or  bond  creditor 
may  either  sue  for  the  interest  so 
in  arrear  by  action  of  debt  in  any 
of  the  superior  Courts,  or  he  may 
requure  the  appointment  of  a  re- 
ceiver according  to  the  provisions 
in  that  behalf  contained  in  the 
said  Companies  Clauses  Consoli- 
dation Act." 

(6)  10  &  11  Vict.  c.  ccxxv. 
**  An  Act  to  empower  the  East- 
ern Union  Hallway  Company  to 
make  a  Eaitway  from  the  Eastern 
Union  Kailway  at  Manningtrce 
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which,  by  section  1,  incorporates  all  the  provisions  of  cer- 
tain recited  Acts,  viz.  the  7  &  8  Vict  c.  Ixxxv.,  8  &  9  Vict 


to  Harwich,  withBranches  there- 
out, and  for  other  Purposes." 

The  following  sections  were 
referred  to : — 

Sect  1,  after  reciting  the  7  & 
8  Vict  a  Ixxxv,  8  &  9  Vict  a 
xciv.,  9  &  10  Vict  cxcvii^  enacts, 
''That  all  the  provisions*  con- 
tained in  the  said  recited  Acts 
relating  to  the  Eastern  Union 
Bulway,  so  far  as  the  same  are 
now  in  force,  and  except  such  of 
them  as  are  inconsistent  with  the 
pro Yiaions  of  the  '  Lands  Clauses 
Consolidation  Act,  1845,'  and  the 
'  Bailways  Clauses  Consolidation 
Act,  1846,'  and  except  such  as 
are  by  this  Act  altered  or  other- 
wise provided  for,  shall  extend 
to  this  Act^  and  to  the  several 
purposes  thereoi^  as  fully  and 
effectually  as  though  such  provi- 
sions were  re-enacted  in  this  Act 
as  applicable  to  such  purposes." 

Sect  2  enacto,  ^That  all  the 
provisions  ci  the  said  'Lands 
Clauses  Consolidation  Act  1846,' 
and  of  the  said  '  Bailways  dait* 
ses  C(msolidation  Act,  1845,'  and 
also  the  provisions  of  an  Act 
passed  during  the  present  session 
of  P&rliament,  called  '  The  Har- 
bours, Docks,  and  Piers  Clauses 
Act,  1847,'  shall  extend  to  this 
Act,  and  to  the  objects  and  pur- 
poses thereof  save  in  so  far  as 
the  said  provisions  may  be  in- 
consistent with  the  provisions 
hereinafter  contained,  and  the 
said  Acts  and  this  Act  shall  for 
the  objects  and  purposes  afore- 
said be  read  as  one  Act." 


Sect  7.  ''That  after  the  whole 
of  the  sum  hereinbefore  author- 
ised to  be  raised  by  shares  shall 
have  been  subscribed,  and  one 
half  thereof,  and  of  the  sum  by 
the  said  recited  Acts  authorised 
to  be  raised  by  shares,  shall  have 
been  paid  up,  it  shall  be  lawful 
for  the  Company,  subject  to  the 
same  or  the  like  provisions  as  are 
contained  in  the  said  secondly  re- 
cited Act  with  reference  to  the 
monies  thereby  authorised  to  be 
borrowed,  to  borrow  on  mort- 
gage or  bond  such  sums  of  money 
as  shall  from  time  to  time  be  au- 
thorised to  be  borrowed  by  an  or- 
der of  any  general  or  special 
general  meeting  of  the  Company, 
not  exceeding  in  the  whole  the 
sum  of  66,866^  in  addition  to  the 
sums  which  they  are  by  the  said 
recited  Acts  authorised  to  bor- 
row, and  in  addition  to  the  sums 
which  they  may  be  authorised  to 
borrow  by  any  other  Act  to  be 
passed  in  the  present  session  of 
Parliament" 

Sect  8.  ''  That  the  several  pro* 
visions  of  the  said  recited  Acts 
with  regard  to  the  borrowing  of 
the  monies  thereby  authorised  to 
be  borrowed,  and  the  conversion 
thereof  into  capital,  and  as  to  the 
creation  of  shares  or  stock  in  lieu 
of  borrowing  the  same,  and  as  to 
consolidating  the  old  with  the 
new  shares  of  the  Company,  shall 
equally  apply  to  the  monies  by 
this  Act  authorised  to  be  bor- 
rowed and  the  shares  by  this  Act 
authorised  to  be  created." 


185& 
Hart 

£A8TBRN 

Union 
Railway  Ca 


262 


EXCHEQUER  BEPORTa 


1852. 

Hart 

v. 

Eastxrn 

Union 

Railway  Co. 


c.  xciv.  (a),  9  &  1 0  Vict.  c.  xcviL,  except  so  far  as  they  are 
inconsistent  with  the  Lands  Clauses  and  Railways  Clauses 
Consolidation  Acts,  or  are  altered  by  that  Act  Section  2 
incorporates  '^  The  Lands  Clauses  Consolidation  Act,  The 
Railways  Clauses  Consolidation  Act,  and  The  Harbours, 
Docks,  and  Pier  Clauses  Act,"  except  so  far  as  their  provi- 
sions may  be  inconsistent  with  that  Act  The  7th  and  8th 
sections  authorise  the  borrowing  of  money,  subject  to  the 
provisions  of  the  8  &  9  Vict  c.  xciv. ;  and  by  section  9, 
mortgages  or  bonds  created  under  that  Act  are  to  have  pri- 


Sect.  9.  ''Provided always,  that 
all  moi*tgage8  or  bonds  which 
may  have  been  already  created 
under  the  powers  of  the  said  re- 
cited Acts  shall  dnring  the  con- 
tinuance thereof  have  priority 
over  any  mortgages  or  bonds  to 
be  created  by  virtue  of  this  Act." 

(a)  8  &  9  Vict  c.  xciv.  (2l8t 
July,  1845),  "  An  Act  to  amend 
the  Act  relating  to  the  Eastern 
Union  Bailway  Company,  and  to 
raise  a  further  Sum  of  Money  for 
the  Purposes  of  the  said  Under- 
taking." 

The  following  sections  were 
referred  to : — 

Sect.  1  recites  the  7  &  8  Vict 
c.  Ixxxv.,  and  extends  its  provi- 
sions to  that  Act 

Sect  6.  '^That,  after  one  half 
of  the  sum  by  this  and  the  said 
first  recited  Act  authorised  to  be 
raised  by  shares  shall  have  been 
paid  up,  it  shall  be  lawful  for  the 
said  Company  to  borrow  on  mort- 
gage or  bond  such  sums  of  money 
as  shall  from  time  to  time  be  au- 
thorised to  be  borrowed  by  an 
order  of  any  general  or  special 
general  meeting  of  the  said  Com- 
pany, not  exceeduig  in  the  whole 


the  sum  of  16,666^.,  in  addition 
to  the  sum  which  they  are  by  the 
said  recited  Act  authorised  to 
borrow,  and  for  securing  the  re- 
payment of  the  sums  so  respec- 
tively from  time  to  time  borrow- 
ed, with  interest,  to  mortgage 
the  said  undertaking,  as  by  the 
said  recited  Act  authorised,  and 
also^  if  they  think  fit,  the  whole 
or  any  of  the  future  calls  on  the 
shareholders  of  the  Company,  or 
to  give  bonds  in  manner  herein- 
after mentioned.** 

Sect  7.  "That  if,  after  having 
borrowed  all  or  any  part  of  the 
money  so  authorised  to  be  bor- 
rowed on  mortgage  or  bond,  the 
Company  pay  off  the  same,  it 
shall  be  lawful  for  the  directors 
again  to  borrow  the  sum  so  paid 
ofi^  and  so  firom  time  to  time.*' 

Sect.  8.  "Provided  always, and 
be  it  enacted,  That  all  mortgages 
and  bonds  already  granted  or  is- 
sued under  the  powers  of  the 
said  recited  Act  shall  during  the 
continuance  thereof  respectively 
have  priority,  as  regards  the  se- 
curity thereby  ci'eated,  over  the 
security  by  this  Act  authorised 
to  be  given." 
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oritj.  The  41  st  section  of  the  10  &  11  Vict.  c.  clxxiv.  em- 
powers the  Company  to  borrow  on  mortgage  or  bond,  after 
the  granting  of  a  certificate  by  the  Railway  Commissioners 
that  one-half  of  the  capital  has  been  paid  up.  The  42nd  sec- 
tion gives  priority  to  old  mortgagee  The  43rd  section  (a), 
in  order  to  provide  for  the  recovery  of  arrears  of  interest 
and  costs,  or  of  the  principal  and  interest  and  costs,  enacts 
that  if  the  interest  shall  remain  unpaid  for  thirty  days  after 
demand  in  writing,  the  mortgagee  or  bond  creditor  may 
sue /or  the  interest  so  in  arrear  by  action  of  debt,  or  he  may 
require  the  appointment  of  a  receiver.  The  obvious  inten- 
tion was  to  give  a  remedy  by  action  in  respect  of  the  inter- 
est only,  and  not  of  the  principal  That  is  rendered  more 
clear  by  reference  to  the  51st  and  52nd  sections  of  the 
repealed  Act,  7  &  8  Vict  c.  Ixxxv.  The  10  &  11  Vict, 
c.  clxxiv.  is  in  the  nature  of  a  legislative  declaration  that 
interest  only  is  recoverable  by  action ;  for  it  repeals  the 
7  &  8  Vict  c.  Ixxxv.,  which  gave  a  remedy  by  action  for 
the  principal,  without  substituting  any  similar  provision, 
and  then  enables  the  parties  to  sue  for  the  interest :  expres- 
sio  unius  est  exclusio  alterius. — But,  assuming  that  the 
plaintiff  can  sue  for  the  principal  under  the  53rd  section  of 
the  Companies  Clauses  Consolidation  Act,  this  declaration 
is  bad  for  want  of  an  averment  that  the  six  months  men- 
tioned  in  that  section  bad  elapsed,  and  that  there  had  been 
a  demand  in  writing. 
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MeUish  in  reply. — ^With  respect  to  the  last  objection,  it 
appears  by  the  record  that  six  months  intervened  between 
the  time  when  the  money  became  due  and  the  commence- 
ment of  the  action ;  and  on  general  demurrer  there  is  a 
sufficient  allegation  of  a  demand  in  writing,  for  it  is  stated 
that  the  demand  was  made  "in  pursuance  of  the  statutes 
in  that  behalf    As  to  the  other  point,  it  is  clear  that  the 


(a)  See  the  section,  p.  260. 


264  EXCHEQUEB  BEP0BT8. 

1862.        7  &  8  Vict  c.  Ixxxv.  gave  a  remedy  by  action  for  both  prin- 
H^^,        cipal  and  interest;  and  when  the  legislature  repealed  that 
^'  Act  by  the  1 0  &  1 1  Vict,  a  clxxiv.'(a),  they  incorporated  with 

Union  it  the  Companies  Clauses  Consolidation  Act,  and  so  gave  a 
remedy  under  the  53rd  section  of  the  latter  Act.  It  cannot 
be  supposed  that  the  legislature  would,  by  a  retrospectire 
statute,  deprive  a  creditor  of  the  remedy  which  they  had 
before  granted.  There  is  no  express  enactment  that  the 
principal  shall  not  be  recovered  by  action,  and  it  cannot 
be  implied  from  the  power  to  sue  for  interest.  Even  if  no 
express  day  was  appointed  for  payment,  the  Company 
would  be  liable  to  an  action  of  covenant  after  the  requi- 
sites of  the  60th  section  had  been  complied  with;  for,  by 
executing  an  instrument  under  seal,  they  impliedly  cove- 
nant to  do  all  that  the  Act  require&  The  42nd  section  is  not 
at  all  repugnant  to  this  view.  As  to  the  aigument  ab  in- 
convenienti,  of  allowing  some  creditors  to  have  a  prefer- 
ence over  others,  the  same  inconvenience  will  arise  from 
permitting  bond  creditors  to  sue,  and  yet  it  is  clear  that 
an  action  will  lie  upon  a  bond.  Pontet  v.  The  Basingstoke 
Canal  Compa/ny  has  little  bearing  on  this  case,  for  there 
neither  the  private  Act  nor  the  mortgage  instrument  con- 
tained any  provision  creating  an  obligation  to  pay  the 

principal 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — [Ills  Lordship  stated  the  declaration  and 
deed-poll  as  set  out  on  oyer,  and  proceeded:] — ^The  plea  in 
this  case  is  given  up,  and  the  question  arises  on  the  su£S- 
ciency  of  the  declaration,  importing  into  it  the  form  of 
the  instrument;  and  the  point  to  be  decided  is,  whether 
an  action  will  lie  upon  it  against  the  Eastern  Union 
Railway  Company. 

(a)  See  p.  260. 
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If  ve  regard  the  form  of  the  instrument  only,  without 
reference  to  the  legislative  provisions  contained  in  the 
several  local  and  personal  Acts  relating  to  this  Company, 
and  those  in  the  Companies  Clauses  Consolidation  Act, 
8  &  9  Vict  a  16,  we  think  that  an  action  is  maintainable 
upon  it.  The  first  part  merely  assigns,  in  consideration 
of  10002L,  the  undertaking  and  all  the  tolls  and  sums  of 
money  arising  by  virtue  of  the  Act,  to  hold  until  the  sum 
of  10002.,  with  52.  per  cent  interest  per  annum,  should  be 
satisfied.  If  the  instrument  had  stopped  there,  it  would 
have  operated  simply  as  a  transfer  (commonly,  but  impro- 
perly, called  a  mortgage)  of  the  subject  matter  tiU  the  sum 
was  satisfied  thereout.  The  subject  conveyed  would  be 
the  tolls  certainly,  the  unpaid  calls,  and  probably  all 
that  belonged  to  the  Company  as  the  proprietors  of  the 
railway,  which  any  one  is  at  liberty  to  use  on  paying 
tolls,  but  not  the  stock  or  property  belonging  to  the  Com- 
pany as  common  carriers  of  passengers  or  goods  for  hire, 
nor,  according  to  the  case  of  Doe  d.  Myatt  v.  St.  Helena 
Railway  Company  (a),  the  soil  of  the  railway  itself.  The 
Railway  Acts  have  been  prepared  on  the  model  of  the  Ca^ 
nal  Acts,  in  which  the  principal  object  of  the  Company 
was  the  proprietorship  of  the  canal,  and  the  profits  de- 
rived  from  the  use  of  it  by  the  public  in  general ;  but  soon 
after  the  establishment  of  railways,  it  was  found  that  the 
Company  alone  could  use  them  beneficially,  by  themselves 
monopolising  the  conveyance  upon  them;  so  that  the  the- 
ory of  these  Acts  and  the  practice  under  them  are  entirely 
at  variance. 

So  far  the  instrument  we  are  considering  would  give  no 
right  of  action  to  the  plaintiffs,  and  would  resemble  that  in 
Fontet  V.  The  Basingstoke  Canal  Company  (b) ;  but  in  the 
conclusion  is  the  stipulation,  that  the  principal  is  to  be  re- 
jxiid  on  the  1st  of  January,  1851 ;  and  this  certainly  imports 
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(a)  2  Q.  B.  364. 


(h)  3  Bing.  N.  C.  433. 
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1852.        a  covenant  by  the  Company  that  the  sum  shall  be  repaid 
Hart        ^^  ^^^^  ^^Yi  ^^^^^  there  be  something  in  the  Acts  to 
J.   ^'  qualify  or  alter  the  meaning  of  that  expression.    The  effect 

Union  then  of  the  instrument  would  be,  to  pledge  the  tolls  and 
property  of  the  Company  as  proprietorSy  but  not  their 
stock  or  property  as  carriers^  and  to  impose  an  obliga- 
tion on  them  to  repay  the  principal  on  a  certain  day;  for 
the  breach  of  which  an  action  would  lie  against  the  Com- 
pany, the  judgment  in  which  action  would  be  satisfied 
out  of  their  general  property  belonging  to  them  as  carriers 
or  otherwise. 

It  remains  to  be  considered  what  the  effect  of  the  sta- 
tutes is  upon  the  construction  of  the  instrument  The 
money  appears,  by  the  statements  in  the  declaration,  to 
have  been  borrowed  under  the  powers  of  the  statute  10  & 
11  Vict.  c.  ccxxv.,  by  the  Eastern  Union  Railway  Company, 
amalgamated  and  incorporated  under  the  10  &  11  Yict.  c. 
clxxiv.  This  statute,  by  section  6,  incorporated  the  Com- 
panies Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16.  The 
10  &  11  Vict  c.  ccxxv.  contains  no  clauses  as  to  the  form 
or  effect  of  the  securities  for  the  money  borrowed  under 
its  provisions,  but  it  refers  to  certain  prior  railway  Acts, 
which  are  the  7  &  8  Vict,  a  Ixxxv.,  8  &  9  Vict  c.  xciv., 
9  &  10  Vict  c.  xcvii.,  and  to  the  Railways  Clauses  Consoli- 
dation Act,  8&  9  Vict.  c.  20;  and  enacts,  that  all  the  pro- 
visions contained  in  the  recited  Acts,  so  far  as  the  same 
were  then  in  force,  and  except  such  as  were  inconsistent 
with  the  Lands  and  Railways  Clauses  Consolidation  Acts, 
1845,  and  except  such  as  by  that  Act  were  altered  or 
otherwise  provided  for,  should  extend  to  that  Act  and  the 
purposes  thereof,  as  fully  and  effectually  as  though  such 
provisions  were  re-enacted  in  that  Act  The  next  section 
extends  all  the  provisions  of  the  Lands  and  Companies 
Clauses  Consolidation  Acts  to  that  Act,  and  also  the 
"  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,"  save  so 
far  as  they  may  be  inconsistent  with  the  provisions  there- 
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inafter  contained;  and  the  said  Acts  and  that  Act  shall, 
for  the  objects  and  purposes  thereof,  be  read  as  one  Act 
There  is  no  small  difficulty  in  construing  an  Act  so  made 
up  from  different  parts  of  other  Acts,  partly  repealed  and 
partly  not,  but,  upon  the  best  consideration  ^we  can  give, 
the  result  is,  that  the  Act^  do  not  affect  the  right  of  ac- 
tion for  the  principal.     The  7  &  8  Vict  c.  Ixxxv.  a  51, 
provided  a  remedy  for  the  interest,  if  in  arrear  for  thirty 
days  after  demand  in  writing,  by  allowing  the  mortgagee 
to  sue  for  the  interest  by  action  of  debt  in  any  of  the  su- 
perior Courts,  or  by  requiring  the  appointment  of  a  re- 
ceiver.   Section  52  provides  a  similar  alternative  remedy 
for  the  principal,  if  it  be  not  paid  in  six  months  after  due, 
and  after  demand  in  writing,  in  which  case  the  mortgagee 
may  either  sue  in  the  superior  Courts,  or  have  a  receiver. 
But  this  Act  was  repealed  by  the  10  &  11  Vict  c.  clxxiv. 
(local  and  personal),  s.  2,  and  therefore  was  not  in  force  at 
the  time  of  the  passing  of  the  10  &  1 1  Vict  c.  ccxxv.  (local 
and  personal);  and  then  the  10  &  11  Vict  c.  clxxiv.  re- 
enacts  the  51st  section  providing  for  the  interest,  but  not 
the  52nd  section,  which  provides  for  the  right  of  action  for 
the  principal,  or  the  appointment  of  a  receiver  to  recover 
its  payment;  and  this  creates  a  doubt  whether  the  legisla- 
ture did  not  intend  to  take  away  the  right  of  action  for 
the  principal  altogether,  leaving  the  mortgagee  a  right  of 
action  for  the  interest,  and  if  that  was  unpaid  for  thirty 
days,  and  a  demand  had  been  made  in  writing,  a  right  to 
have  a  receiver,  and  by  that  means  to  recover  both. 

But  the  sections  51  and  52  of  the  repealed  Act,  7  &  8 
Vict  c.  Ixxxv.,  are  susceptible  of  a  different  construction, 
viz.  that  in  case  the  interest  in  the  one  case,  or  the  prijicipal 
in  the  other,  should  be  in  arrear  for  the  times  prescribed, 
and  demands  should  be  made  in  writing,  the  mortgagee 
might  either  use  the  right  of  action  to  recover  it,  which  he 
already  had  by  law,  or  he  might  have  a  receiver  appointed. 
The  section  may  be  construed  not  to  give  a  right  of  action. 
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but  to  recognise  it  as  already  existing,  and  to  give  the 
right  of  having  a  receiver  instead  of  or  in  addition  to  it, 
and  after  thirty  days'  or  six  months'  delay  of  payment  of 
interest  or  principal,  as  the  case  might  be.  The  repeal, 
therefore,  of  the  52nd  section  would  not  take  away  the  right 
of  action,  for  it  existed  independently  of  that  clause.  The 
framer  of  the  Act  probably  thought  it  unnecessary  to  re-en- 
act the  52nd  section,  as  its  place  would  be  supplied  by  the 
53rd  section  of  the  Companies  Clauses  Consolidation  Act, 
which  provides  for  the  application  of  the  remedy  of  a  re- 
ceiver, when  the  principal  is  in  arrear  for  six  months  and 
demand  has  been  made  in  writing;  and  also  enacts  that  it 
shall  be  exercised  without  prejudice  to  the  right  to  sue  for 
the  principal,  which  right  it  thereby  recognises.  To  this  it 
may  be  added,  that  the  Companies  Clauses  Consolidation 
Act,  by  section  50,  expressly  provides,  that  if  a  day  is  fixed 
for  the  payment  of  the  money  secured  by  the  mortgage, 
the  money  must  be  paid  on  that  day  to  the  party  interested ; 
and  the  meaning  must  be,  that  if  then  not  paid  it  must  be 
enforced  by  action. 

We  are  therefore  of  opinion,  that  the  right  of  suit  which 
the  mortgagees  have  under  such  an  instrument  as  that  de- 
clared upon,  is  not  taken  away  or  affected  either  by  the 
Companies  Clauses  Consolidation  Act,  or  any  of  the  spe- 
cial Acts  referred  to  in  the  statute  10  &  11  Vict  c.  ccxxv. 
under  which  the  mortgage  in  question  was  given;  and 
therefore  that  the  plaintifis  are  entitled  to  recover  (a). 


Judgment  for  the  plaintiffs. 


(a)  Affirmed  on  error  in  the  Exchequer  Chamber,  in  Trinity  Term, 
1852,  post 


HILARY  TERM,   15  VIGT^  S69 

1852. 

Bheab  V.  HaBBADINE.  Jan,  31. 

Assumpsit  on  an  award.     The  declaration  recited  uponare- 
that,  certain  differences  having  arisen  between  the  plaintiff  j  ™^g  q-J^*, 

and  the  defendant,  hj  order  of  Alderson,  B.,  and -by  con-  whew  the  cosu 

sent,  all  matters  in  difference  between  the  plaintiff  and  and  award  are 

the  defendant  were  referred  to  the  award  and  determina-  cretk»n°of  the  " 

tion  of  one  S.  G. ;  and  by  the  said  order  it  was  directed,  "Wtrator,  and 

•^                                                          ^           '  the  order  con- 
that  the  costs  of  the  reference  and  award  should  be  in  the  tains  the  usnai 

discretion  of  the  arbitrator;  and  that  the  said  order  might  or^may  be^ 

be  made  a  rule  of  Court.     It  then  averred,  that  after-  S^'i^^he 

wards,  to  wit,  on  &c.,  &  G.  made  his  award,  by  which  (in-  o^d"  "  «fter. 

ter  alia)  he  awarded  that  the  defendant  should  pay  to  the  mie  of  Conrt, 

plaintiff,  within  one  month,  all  the  costs  of  the  reference  lor  awaidB  thT 

and  award,  to  be  taxed  by  one  of  the  Masters  of  this  Court:  ?**•  ^  ^,p"^ 

\  by  one  of  the 

that  the  said  order  was  made  a  rule  of  Court,  and  that  the  partiei,  to  be 

said  costs  were  taxed  by  a  Master  of  this  Court  at  SBl  1  a,  Sd.  qfficer  o/tL 

Averment,  that  the  defendant,  being  so  liable,  in  considera^  SglSldioiiKh 

tion  thereof  promised  the  plaintiff  to  pay  him  the  said  sum  ^^  ^j^  was 

accordiiig  to  the  tenor  of  the  award.    Breach,  non-payment,  time  of  the  or- 

The  defefidaiit  in  his  second  plea  set  out  the  award  ver-  ^^^"^ 

batim.    Among  other  recitals,  it  was  stated  that,  at  the  ^^^^ 

time  of  the  reference,  the  defendant  claimed  to  have  been  tween  a.  and 

a  partner  in  a  certain  business  with  the  plaintiff,  from  the  to'a  subnuV^ 

14ih  of  January,  1860,  and  to  be  jointly  entitled  to  the  S^n.^^^^ 

profits  thereof,  and  that  the  defendant  claimed  a  certain  ther  at  the  time 

*  .      •>*•  .  i»  •  •  J  of  thesnbmis- 

sum  from  the  plaintiff  in  respect  of  certain  services  and  sion  on  a  day 

labour  performed  by  the  defendant  for  the  plamtiff,  and  a^Jl^tS^hip 

for  money  advanced  to  the  plaintiff  by  the  defendant;  and  J^J^^^" 

that,  in  the  assertion  of  his  right,  he  had  entered  upon  the  ever  did  exist, 

,  •    ^  i_  i_  whether  the 

premises  where  the  business  was  earned  on,  whereupon  the  same  had  been 

plaintiff  had  ordered  hinr  to  be  taken  into  custody,  for  J^alf  wA^' 

what  time  and 

on  what  day;  and  the  arbitrator  found  by  his  award  that,  if  any  copartnership  eyer  existed  be- 
tween them,  the  same  was  dissolved  and  put  an  end  to  by  mutoal  consent  and  agreement  on  a 
ceitain  day  (subsequent  to  that  mentioned  in  the  submission),  and  that  nothing  was  due  from  A.  to 
B.  in  respect  of  profits: — Hdd^  that,  as  the  arbitrator  did  not  find  whether  the  copartnership  did 
exist  or  not,  the  award  was  bad.                                * 
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which  he  claimed  compensation;  that  the  plaintiff  denied 
the  defendant's  right  to  be  considered  a  partner,  or  that 
an7  thing  was  due  to  the  defendant,  and  asserted  that  he 
was  rightfully  taken  into  custody.  It  was  also  stated, 
that  the  said  recited  matters  were  matters  in  difference 
between  the  plaintiff  and  the  defendant ;  and  also  that  it 
was  and  is  a  matter  in  difference,  whether,  if  such  copart- 
nership ever  really  existed,  the  same  had  been  put  an  end 
to;  and  if  so,  at  what  time  and  on  what  day.  The  award 
then  recited  the  Judge's  order  for  a  reference,  and  that 
such  order  might  be  made  a  rule  of  Court ;  and  that  in  the 
event  of  either  party  disputing  the  validity  of  such  award, 
or  of  moving  the  Court  to  set  it  aside,  the  Court  might  re- 
mit the  matters  referred  or  any  of  them  to  the  arbitrator: 
and  the  material  part  of  the  award  was  as  follows; — "I 
do  hereby  award,  determine,  and  find,  that  no  deed  of 
partnership  whatsoever,  estabhshing  any  copartnership  be- 
tween the  said  F.  Bhear  and  J.  E  Horradine  in  the  siud 
trade  and  business,  ever  existed  at  any  time  whatsoever. 
I  also  award,  determine,  and  find  that,  if  any  oopariiMr- 
ahip  ever  existed  between  them,  the  same  was  dissolved  and 
piU  an  end  to,  Jy  their  mutual  consent  and  agreement,  on  the 
SOih  qf  August  last  past.  I  also  award,  find,  and  determine 
that,  at  the  time  of  the  making  of  the  said  order,  no  sum 
of  money  whatsoever  was  due  or  now  is  due  from  the  said 
F.  Bhear  to  the  said  J.  B.  Harradine,  for  and  in  respect  of 
any  profits  which  may  have  arisen  from  the  stud  trade  and 
business,  or  for  any  services  or  labour  performed  therein  , 
by  the  said  J.  R  Harradine,  at  any  time  whatsoever,  or  for 
any  money  at  any  time  advanced  or  lent,"  &c.  The  award 
proceeded  to  find  tliat,  if  anything  was  due  to  the  defend- 
ant, the  plaintiff  had  paid  him  502.,  which  he  had  accepted 
in  satisfaction  of  all  his  claims,  and,  after  other  findings, 
awuided  the  costs  of  the  reference  and  the  award  to  be  taxed 
as  stated  in  the  declaration.  The  plea  concluded  by  an 
averment  that  the  swd  award  was  void  in  law. — Verifi- 
cation. 


Hareaoinb. 
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The  defendant  pleaded,  thirdly,  that  no  action  or  other  1852. 
proceeding  had  been  commenced  or  was  pending  in  the  bhbah 
Court  of  Exchequer,  or  any  other  Court,  between  the 
plaintiff  and  the  defendant  or  either  of  them,  either  alone 
or  with  any  other  person  or  persons,  before  or  at  the  time 
when  the  said  order  of  reference  was  made,  wherefore  the 
said  order  and  the  said  rule  of  Court  are  void  in  law. — 
Verification. 

General  demurrer  to  each  of  these  pleas,  and  joinder. 

0.  T.  White  argued  in  support  of  the  demurrer  (a)  (Jan. 
21). — ^First,  as  to  the  second  plea,  the  award  is  good;  for 
the  arbitrator  has  substantially  disposed  of  all  matters  re- 
ferred to  him. 

The  third  plea  is  bad.  The  action  lies,  although  no 
cause  existed  at  the  time  of  the  order  of  reference ;  for  the 
order  was  made  by  the  mutual  consent  of  both  parties. 
The  Judge  by  whom  the  order  was  made  may  be  consi- 
dered as  the  agent  of  both  parties,  for  making  the  terms  of 
the  submission  of  reference.  Wharton  v.  King  (b)  is  an 
express  authority  that,  in  such  a  case,  the  action  is  main- 
tainable. [Parkef  6. — It  will  be  contended  on  the  other 
side,  that  the  taxation  of  the  costs  does  not  depend  upon 
the  agreement  to  refer,  but  upon  the  Judge's  order  being 
made  a  rule  of  Court.]  The  submission  is  clearly  good 
within  the  stat  9  &  10  Will.  3,  a  15;  and  the  submission 
made  by  consent  gives  the  power  of  making  the  order  a 
rule  of  Court,  and  gives  the  arbitrator  discretion  over  the 
costs,  which  may  be  taxed  by  an  officer  of  the  Court 

Brewer  oontr^. — With  respect  to  the  third  plea,  the  ar- 
bitrator has  no  power  to  delegate  his  authority,  by  refer- 
ring the  costs  to  be  taxed  by  the  Master.  [Parke,  B. — 
There  are  several  authorities  which  shew,  that,  if  the  sub- 

(a)  Before  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B. 
(6)  1  Moo.  &  Bob.  96. 
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^^^  mission  be  made  a  rule  of  Court,  the  Master  may  tax  the 
Bhbak  costs.  Here  the  terms  of  the  submission  are  agreed  upon 
Harradinb.  by  the  parties;  and  one  of  those  terms  is,  that  the  submis- 
sion may  be  made  a  rule  of  Court,  and  all  the  consequences 
of  the  submission  being  made  a  rule  of  Court  follow,  and 
the  Master  has  power  to  tax.  The  second  plea  is  there- 
fore bad.] 

The  award  is  not  final,  and  is  therefore  bad.  The  ar- 
bitrator has  not  decided  whether  any  copartnership  ever 
did  exist  between  the  parties.  He  has  merely  found  that, 
if  it  did,  it  was  put  an  end  to  on  a  certain  day.  This  is 
one  of  the  matters  upon  which  the  arbitrator  was  express- 
ly bound  to  decide.  Liabilities  may  have  existed  between 
the  parties,  to  which  either  one  or  the  other  of  them  may 
be  bound  to  contribute.  The  second  plea  is  therefore 
good. 

White  in  reply.-— The  latter  objection  might  hold  good 
on  special  demurrer;  but  the  arbitrator  has  substantially 
decided  the  matter  referred.  He  finds  the  date  of  the  dis- 
solution. The  award  may  be  remitted  back  to  the  arbi- 
trator. The  defendant,  therefore,  cannot  take  the  objec- 
tion to  the  award  in  this  form. 

Pollock,  C.  B. — ^We  are  of  opinion  that  the  third  plea 
is  bad ;  but  we  entertain  some  doubt  as  to  the  validity  of  the 
award.    We  shall  take  time  to  consider  that  question. 

Cur.  adv.  vult 

Pabke,  B.,  now  said. — In  this  case  the  only  question 
we  took  time  to  consider  was,  whether  the  award  is  valid. 
We  are  of  opinion  that  the  award  is  bad,  because  it  does 
not  decide  whether  there  ever  was  a  copartnership  or  not; 
and  this  was  one  of  the  matters  expressly  referred  by  the 
parties  to  the  arbitrator.  The  question  does  not  arise  on 
application  to  set  aside  the  award,  but  on  demurrer  to  the 
second  plea.    The  plea  is  therefore  good,  and  the  defend- 
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ant  is  entitled  to  our  judgment  upon  it.  We  intimated,  1652. 
during  the  course  of  the  argument,  that  the  plaintiff  was  bhkar 
entitled  to  judgment  on  the  third  plea.  ^' 

Judgment  accordingly. 


Favibll  v.  GASKonr  and  Others,  Executors  of  W.  Clodb.       j^^^^  15, 

ASSUMPSIT. — ^The  declaration  stated  that,  in  consider-  The  defend- 
ation  that  the  plaintiff,  at  the  request  of  one  W.  Clode,  since  b^^g  h!^^a- 
deceased,  would  become  tenant  to  the  said  W.  Clode  of  a  «^'*  ^i^^^ 

tate,  of  part  of 

certain  farm  called  the  Crown  Lands,  and  would,  as  such  which  he  was 
incoming  tenant^  pay  to  W.  Clode,  according  to  the  custom  another  part  of 
of  the  country,  the  amount  of  the  usual  valuation  paid  by  jf  {^^twS* 
an  incoming  tenant  for  fallows,  half  fallows,  dressings,  &a,  ^>^  ^  ^™ 
each  party  to  appoint  a  valuer,  the  said  W.  Clode  promised  pinng  on  the 
the  plaintiff  that  he  would,  at  the  expiration  of  the  term,  i849%iitnM^* 
pay  to  the  plaintiff,  as  outgoing  tenant,  according  to  the  ^^|j|^^,^th« 
custom  of  the  country,  the  amount  of  such  valuation  for  sale  to  him  of 
fallows,  half  fallows,  dressings^  &a — Averment,  that  the  and,  by  agree- 
plaintiff  became  tenant  to  W.  Qode  upon  the  terms  afore-  to^^X>**^ 


L— Breach,  that  W.  Clode,  in  his  lifetime,  and  the  de-  c™^  ^^^ 

^  '^  ^  one  year  from 

fendants  as  such  executors  since  his  death,  did  not  nor  the  29th  of  Sep- 
would  appoint  a  valuer,  but  wholly  refused  so  to  do.  and  the  pUun' 

The  defendants  pleaded  (inter  alia)  non  assumpserunt^  hf  Wd^  ^^ 

abide  by,  per- 
fonn,  and  keep  all  and  Bingnlar  the  coyenanti  and  agreements  contained  in  the  Crown  leaae;  and 
the  tettator  agreed,  that,  in  case  he  ghonld  be  able  to  obtain  a  forthw  lease  from  the  Crown  for  foui^ 
teen  years,  he  would  grant  to  the  plaintiif  a  lease  for  thirteen  years,  subject  to  the  same  ooyenants. 
By  a  memorandum  subsequently  signed  by  the  plaintiff^  he  agreed  to  take  (with  others)  the  Crown 
lands,  **  sabject  to  the  same  rents,  covenants,  and  obligations,  in  all  respects,**  as  were  contained  and 
provided  for  in  the  leases  by  which  the  testator  held,  or  should  hold,  the  same.  The  plainti^  on 
taking  possession,  paid  to  the  outgoing  tenants,  according  to  the  custom  of  the  country,  the  amount 
of  the  valuation  for  follows,  &c.,  as  well  of  the  other  lands  as  of  the  Crown  lands.  By  the  terms 
of  the  Crown  lease,  the  custom  of  the  countiy  in  that  respect  was  excluded.  At  the  desire  of  the 
plaintiff,  the  Crown  lease  was  not  renewed: — HekL,  first,  that  the  custom  of  the  country  was  not 
ezdttded  by  the  agreement  between  the  parties;  secondly,  that,  where  such  a  custom  exists,  there  is 
an  implied  contract  on  the  part  of  the  landlord,  that,  if  there  be  no  incoming  tenant,  he  will  pay  the 
outgoing  tenant  according  to  the  custom. 

StmbUf  that  such  a  cnstom  does  not  apply  to  cases  where  the  term  is  put  an  end  to  by  the  deter- 
mination of  the  landlord's  interest. 

t2 


Gaskoin. 
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1862.  and  a  denial  of  the  tenancy  upon  the  terms  stated  in  the 
Fayivll       declaration. — Upon  which  issues  were  joined. 

At  the  trial,  before  JerviSy  C.  J.,  at  the  last  Surrey  Sum- 
mer Assizes,  it  appeared  that  the  action  was  brought 
by  the  plaintiff,  as  the  outgoing  tenant  of  a  farm,  to  reco- 
ver from  the  defendants,  who  were  the  executors  of  his 
landlord  W.  Clode,  the  sum  of  28  7i.  for  fallows,  half  fal- 
lows, dressings,  &c.,  under  the  following  circumstances: — 
W.  Clode  was  the  owner  of  an  estate  near  Windsor,  called 
the  Bakeham-house  estate,  which  consisted  of  four  sepa- 
rate properties:  first,  of  the  dwelling-house  and  lands  ad- 
joining, called  Bakeham-house,  which  formed  the  chief  por- 
tion of  the  estate;  secondly,  of  Little  Bakeham  farm,  held 
by  him  under  a  lease  from  a  Miss  Mackason ;  thirdly,  of  two 
cottages  and  land,  of  copyhold  tenure;  and  fourthly,  of 
certain  Crown  lands  held  by  him  under  a  lease  from  the 
Commissioners  of  Woods  and  Forests,  dated  the  5th  of 
March,  1841,  for  a  term  of  fourteen  years  from  the  10th  of 
October,  1835,  at  a  rent  of  921  W.  Clode  being  desirous 
of  selling  the  Bakeham-house  and  lands,  and  the  plaintiff 
of  purchasing  them,  it  was  arranged  that  the  plaintiff  should 
become  the  tenant  of  the  property,  with  the  option  of  af- 
terwards becoming  the  purchaser;  and  accordingly  the 
following  memoranda  and  agreements  were  prepared  and 
signed  by  the  parties  or  their  agents. 

By  articles  of  agreement  of  the  23rd  of  December,  1848, 
W.  Clode  agreed  to  let,  and  the  plaintiff  to  take,  the  seve- 
ral parcels  of  land  called  Bakeham  Farm,  for  one  year 
from  the  29th  of  September  last.  This  agreement  contain- 
ed a  stipulation  on  the  part  of  the  plaintiff  ^'  to  abide  by, 
perform,  and  keep  all  and  singular  the  covenants  and 
agreements  contained  in  a  certain  indenture  of  lease,  dated 
the  5th  of  March,  1841,  and  made  between  the  Commis- 
sioners of  Woods  and  Forests  and  W.  Clode,  whereby  the 
said  premises  were  demised  to  the  said  W.  Clode,  his  exe- 
cutors, &a,  for  a  certain  term  of  years,  which  will  expire 
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on  the  10th  of  October  next/'  W.  Clode  then  agreed  that,        1862. 
in  case  he  should  be  able  to  obtain  a  further  lease  from      favikll 
the  Crown  of  the  said  premises  for  fourteen  years,  he  would  *• 

grant  to  the  plaintiff  a  lease  of  the  same  for  thirteen  years, 
at  rents  payable  quarterly,  "and  subject  to  covenants, 
clauses,  provisoes,  conditions,  and  agreements,  similar  in 
all  respects  to  those  which  may  respectively  be  reserved 
and  contained  in  the  new  lease,  which  may  as  aforesaid  be 
obtained  by  the  said  W.  Clode  from  the  Crown/'  By  the 
terms  of  the  Crown  lease,  the  custom  of  the  country,  as  be- 
tween landlord  and  outgoing  tenant,  was  excluded. 

By  a  memorandum,  dated  the  29th  of  December,  1848, 
the  plaintiff  agreed  to  take  as  tenant  the  Bakeham  estate, 
consisting  of  the  dwelling-houses,  offices,  farm-buildings, 
twelve  cottages,  two  of  which  were  stated  to  be  the  sepa- 
rate property  of  W.  Clode,  and  about  177  acres  of  land, 
and  a  lease  was  to  be  granted  for  fourteen  years,  deter- 
minable on  certain*  terms,  the  plaintiff  to  have  the  option 
of  purchasing  the  estata  The  plaintiff  agreed  to  pay  for 
fallows,  half  fallows,  dressings,  &c.,  on  the  farm,  at  a  fair 
valuation,  each  party  appointing  his  own  valuer. 

A  memorandum,  dated  the  2nd  of  February,  1849,  and 
signed  by  the  plaintiff,  was  as  follows: — ''Being  desirous 
of  securing  the  occupation  of  the  farm  and  lands  adjoining 
the  Bakeham  estate,  Egham,  which  I  have  lately  taken  of 
Mr.  Clode,  belonging  to  the  Crown  and  to  Miss  Mackason, 
but  held  by  Mr.  Clode  by  leases  about  to  be  renewed,  I 
hereby  agree  and  engage  to  take  the  said  farm  and  lands 
belonging  to  the  Crown  and  Miss  Mackason,  as  under-tenant 
to  Mr.  Clode,  subject  to  the  same  rents,  covenants,  and 
obligations  in  all  respects  as  are  contained  and  provided 
for  in  the  leases  by  which  Mr.  Clode  holds  or  shall  hold 
the  same,  excepting  that  the  term  is  to  be  determinable  at 
the  same  time  as  my  lease  of  the  Bakeham  estate. — Wit- 
ness my  hand,  W.  F.  Faviell/' 
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1863.  A  memorandum  of  the  7tb  of  February^  18499  stated 

Favulll      ^^^^  ^^^  plaintiff  took  to  the  Bakehouse  estate,  and  to  the 

«•  Crown  lands  and  Miss  Mackasou's  lands,  as  from  last  Mi- 

Oaskout. 

chaelmas,  from  which  quarter-day  the  leases  were  to  com- 
mence. There  was  another  memorandum,  also  dated  the 
7th  of  February,  1 849,  which  contained,  amongst  others, 
the  following  stipidation: — ''And  in  consideration  of  this 
allowance  of  200!.,  and  of  the  said  W.  Clode  engaging  to 
grant  leases  of  certain  contiguous  lands  as  held  by  him  of 
the  Crown  and  of  Miss  Mackason,  when  renewed,  together 
about  112  acres,  little  more  or  less,  without  any  bonus  or 
increased  rent  (but  determinable  at  the  same  period  as  the 
Bakeham  lease),  the  said  W.  F.  Faviell  agrees  to  take  to 
the  said  contiguous  lands,  with  the  buildings  thereon  in 
their  present  state,  without  any  further  allowance  for  any 
repairs  that  are  or  may  be  hereafter  required  to  or  for  the 
said  buUdings." 

On  the  12th  of  January,  J  849,  the  plaintiff  wrote  to 
the  agent  of  W.  Clode  as  follows: — "I  hope  Mr.  Qode  has 
by  this  time  renewed  the  lease  of  the  Crown  lands  and 
Miss  Mackason's;  because,  if  that  is  not  done,  I  cannot  be 
expected  to  pay  the  valuation  for  dressings,  &c.,  which  I 
shall  never  have  the  benefit  o£  The  lease  of  the  Crown 
lands  might  be  seven  or  fourteen  years ;  I  do  not  oare  much 
which  it  is.    Yours,  &a,  W.  F.  FavieU." 

In  February,  1849,  a  valuation,  according  to  the  custom 
of  the  country,  was  made  in  respect  of  all  the  lands  taken 
by  the  plaintiff;  and  the  amoimt,  being  22332. 19s.,  was 
paid  by  the  plaintiff  to  the  defendants'  testator.  That 
portion  of  the  valuation  which  related  to  the  Crown  lands 
amounted  to  about  2402L  Leases  were  executed  of  three 
of  the  properties,  and  the  plaintiff  took  possession  of  the 
entire  lands  in  February,  1849;  but,  in  May  1849,  signi- 
fied his  determination  not  to  renew  the  Crown  lease,  and 
requested  the  defendants  not  to  apply  for  a  renewal  of  it 
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The  plaUitiff  gave  up  possession  of  the  Crown  lands  on  the        1862. 
10th  of  October,  1849>  when  he  claimed  as  outgoing  tenant 
to  be  paid  for  fallows  and  dressings,  &&,  according  to  the 
custom  of  the  country. 

It  was  objected,  on  the  part  of  the  defendants,  first,  that 
the  custom  of  the  country  was  excluded  by  the  terms  of  the 
contract;  secondly,  that,  if  not,  the  custom  did  not  include 
a  case  where  the  term  was  determined  by  the  es^iiation 
of  the  landlord's  interest  It  was  also  objected,  that  there 
was  no  obligation  on  a  landlord  to  pay  according  to  the 
custom  of  the  country.  The  learned  Judge  left  it  to  the 
jury  to  say,  whether  the  custom  for  a  landlord  to  pay  the  ^ 
outgoing  tenant  was  proved;  and  the  jury  having  found 
in  the  affirmative,  his  Lordship  directed  a  verdict  for  the 
plaintiff,  reserving  leave  for  the  defendants  to  move  to  en- 
ter a  verdict  for  them,  if  the  Court  should  be  of  opinion 
that,  on  the  construction  of  the  documents,  the  custom  of 
the  country  was  excluded  by  the  agreement  between  the 
parties. 

ChannM,  Serjt,  in  the  following  Michaelmas  Term,  ob- 
tained a  rule  nisi  accordingly;  against  which 

Branrnell  (Bayntond  with  him)  now  shewed  cause. — 
The  plaintiff,  as  outgoing  tenant,  is  entitled,  according  to 
the  custom  of  the  country,  to  be  repaid  the  value  of  the 
fiiUows  and  dressings  of  the  Crown  lands,  which,  as  incom- 
ing tenant,  he  paid  to  the  defendants'  testator.  The  plain- 
tiff's interest  in  those  lands  ceased  by  effluxion  of  time, 
on  the  29th  of  September,  1849,  and  not  by  reason  of  the 
expiration  of  his  landlord's  interest  There  is  nothing  in 
the  agreements  or  memoranda  to  exclude  the  custom  of  the 
country.  The  plaintiff  merely  stipulates  that,  with  respect 
to  the  rents  and  covenants  in  the  Crown  lease,  he  will  stand 
in  the  same  situation  as  his  landlord. 
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1852.  The  Court  then  called  on 

Favibll 

^'  Channell,  Serjt,  {BovHl  with  him),  to  support  the  rule. — 

The  intention  of  the  plaintiff  was,  to  obtain  the  same  in- 
terest in  all  the  properties  as  his  landlord  W.  Clode  had, 
and  he  paid  the  value  of  the  fallows  and  dressings,  not 
with  reference  to  a  tenancy  which  was  to  be  determined 
on  the  29th  of  September,  1849,  but  in  anticipation  that 
the  Crown  lease  would  be  renewed  for  a  term  of  years. 
That  is  evident  from  his  letter  of  the  12th  of  January,  1849, 
in  which  the  plaintiff  says,  '^  I  hope  Mr.  Clode  has  by  this 
time  renewed  the  lease  of  the  Crown  lands  and  Miss  Macka- 
son's;  because,  if  that  is  not  done,  I  cannot  be  expected  to 
pay  the  valuation  for  dressings,  &c.,  which  I  shall  never 
have  the  benefit  of."'  The  plaintiff  did  not  pay  for  the 
dressings  according  to  the  custom  of  the  country,  but  upon 
the  supposition  that  he  was  to  have  a  term  of  years  under 
the  Crown  lease.  He  afterwards  desired  that  it  might  not 
be  renewed.  It  is  true,  that  the  plaintiff  took  the  Crown 
lands  as  tenant  for  a  year,  but  he  took  them  subject  to  the 
stipulations  contained  in  the  Crown  lease.  [Parke^  B.-^ 
That  is,  he  was  to  indemnify  the  testator  as  to  all  cove- 
nants which  he  had  entered  into  with  the  Crown.]  The 
testator  had  no  claim  against  the  Crown  for  fallows  and 
dressings,  and  it  was  never  intended  that  the  plaintiff 
should  be  in  a  better  situation  than  he  woidd  have  been 
if  the  lease  had  been  renewed.  [Parke,  B. — ^The  testator 
received  the  amount  of  the  valuation  from  the  plaintiff  as 
incoming  tenant,  and  is  bound  to  rei)ay  him.  The  agree- 
ment does  not  exclude  the  custom  of  the  country.]  By  the 
memorandum  of  the  7th  of  February,  the  plaintiff  was  to 
have  a  renewal  of  the  Crown  lease,  on  the  same  terms  as 
the  testator,  and  without  payment  of  any  bonus  or  increased 
rent  The  transaction  amounted  to  a  purchase  from  the 
testator  of  a  right  to  have  a  renewed  lease. — Further, 
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in  this  case  there  is  no  legal  obligation  on  the  landlord  to  1862. 
pay  for  fallows  and  dressings.  In  ordinary  cases,  a  land- 
lord may  be  liable  where  there  is  no  incoming  tenant,  on 
the  ground  that  he  takes  to  the  land ;  but  here  the  land- 
lord's interest  had  expired  at  the  time  the  plaintiff  gave  up 
possession. 

Pabkb,  B. — The  rule  ought  to  h€  discharged  The  first 
question  is,  whether  the  custom  of  the  country  has  been 
excluded  by  reason  of  the  agreements  between  the  parties. 
In  considering  that  question,  we  must  look  only  to  the  ar- 
ticles of  agreement  relating  to  this  particular  farm,  and  see 
whether  they  contain  anything  to  exclude  the  custom  of 
the  country,  that  an  outgoing  tenant  is  to  be  repaid  at  the 
end  of  the  term  what  he  has  paid  at  his  entry  upon  the 
premises.  There  is  no  proyision  in  the  articles  of  agree- 
ment at  all  inconsistent  with  the  idea  that  the  outgoing 
tenant  is  to  be  repaid.  The  only  clause,  which  forms  any 
foundation  for  the  argument  on  the  part  of  the  defendants, 
is  that  in  which  the  plaintiff  agrees  "  to  abide  by,  perform, 
and  keep  all  and  singular  the  covenants  and  agreements 
contained  in  a  certain  indenture  of  lease,  dated  the  5th  of 
March,  184 J,"  &c.  But  the  meaning  of  that  is,  obviously, 
nothing  more  than  that  the  plaintiff  is  to  perform  all  the 
covenants  in  respect  of  the  occupation  and  cultivation  of 
the  land  which  W.  Clode  was  under.  Therefore  that 
stipulation  does  not  exclude  the  custom  of  the  country. 
Moreover,  the  agreement  contemplates  a  lease  which  would 
expire  on  the  29th  of  September,  1849,  so  that  the  time 
of  quitting  is  not  the  same  as  under  the  Crown  lease. 
Then,  with  respect  to  the  custom  of  the  coimtry  being  ex- 
cluded by  the  intention  of  the  plaintiff  to  take  the  four 
distinct  properties ;  in  my  opinion  there  is  no  foundation 
for  the  argument,  that  the  desire  to  become  the  occupier 
of  them  all  was  the  consideration  for  the  plaintiff's  fore- 
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iSfiS.        going  hifi  right  to  be  paid  as  outgoing  tenant    When  we 

Favibll      look  at  the  obligation  created  by  taking  this  p^irticular 

GASKom.      property,  it  turns  out  UteraUy  to  be  nothing  more  than  a 

demise  for  a  year;  and  the  custom  of  the  country  applies 

to  that 

The  next  question  is,  whether  the  Icmdlord  is  liable  to 
pay  to  the  outgoing  tenant  the  expenses  which,  in  the  or- 
dinary course,  an  incoming  tenant  would  have  to  pay:  and 
I  think  that,  if  there  be  no  incoming  tenant,  the  landlord 
is  the  person  who,  by  the  custom  of  the  country,  is  bound 
to  pay  the  outgoing  tenant  No  doubt,  actions  are  fire- 
quently  brought  by  the  outgoing  tenant  against  the  in- 
coming tenant;  but  the  contract  is  with  the  landlord,  that 
he  will  pay  the  outgoing  tenant  the  amount  of  the  yalua- 
tion  which  the  latter  has  paid  upon  his  entry.  But,  by 
the  custom  of  the  coimtiy,  when  an  incoming  tenant  takes 
possession,  there  is  a  contract  implied  upon  his  part,  though 
prima  facie  the  contract  is  with  the  landlord.  If,  how- 
ever, there  be  no  incoming  tenant,  then  the  landlord,  by 
virtue  of  the  original  contract,  is  bound  to  pay,  and  ac- 
cordingly in  this  case  he  ought  to  have  paid  on  the  29th 
of  September,  1 849.  The  other  ground  of  argument  wasf, 
that  the  custom  did  not  apply  to  cases  in  which  the  term 
was  put  an  end  to  by  the  determination  of  the  landlord's 
interest  If,  indeed,  in  this  case  the  landlord's  interest 
had  determined  prior  to  the  29th  of  September,  1849,  it 
might  have  been  difficult  to  maintain  that  the  custom  of 
the  country  applied.    But  that  point  does  not  arise  here. 

Aldsbson,  B. — ^I  am  of  the  same  opinioa  The  plaintiff 
agrees  to  take  the  whole  of  the  lands,  and  he  stipulates 
that  he  will  save  harmless  his  landlord  £rom  all  covenants 
entered  into  between  the  latter  and  the  Crown.  But  there 
is  nothing  in  such  an  agreement  inconsistent  with  the 
custom  of  the  country. 
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Habtiv,  B. — ^I  am  of  the  same  opinioiL  With  respect  1952. 
to  the  second  point,  the  meaning  of  such  a  contract  isthis^ 
that^  at  the  time  the  tenancy  commences,  the  landlord  and 
tenant  enter  into  a  special  contract,  the  one  to  receive  and 
the  other  to  pay  the  value  of  the  tillages,  to  be  repaid  by 
the  landlord  at  the  expiration  of  the  term.  That  is  as 
much  a  part  of  the  terms  of  the  tenancy  as  if  it  were  con- 
tained in  the  lease  itself.  It  is  true  that  in  ninety-nine 
cases  out  of  a  hundred  a  new  tenant  comes  in  and  takes 
the  tillages  for  his  own  profit,  and  so  becomes  a  debtor  to 
the  outgoing  tenant  But  still  the  landlord  is  liable  upon 
his  special  contract,  and  the  incoming  tenant  is  liable 
in  indebitatus  assumpsit,  by  reason  of  his  taking  the  bene- 
fit of  what  was  left.  Then  as  to  the  other  point,  the  truth 
is,  the  verdict  is  conclusive.  The  agreement  does  not  ex- 
clude the  custom  of  the  country.  What  Mr.  Clode's  inten- 
tions were  is  not  material ;  it  may  be  that  he  never  would 
hjive  entered  into  this  agreement  if  he  had  known  its  ef- 
fect; but  the  jury  have  found  that  the  custom  of  the  country 
existed 

Rule  discharged. 
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Jan.  13.     D10KIN8ON  and  Another  v.  The  Grand  Junction  Canal 

COMPANF. 

The  33  Geo.  3,    -DY  Order  of  the  Master  of  the  Rolls,  the  following  case 
pointed aCom-   ^^  Stated  for  the  opinion  of  this  Court: 

pany  for  mak- 
ing a  navigable  canal,  and  enacted,  *'  that  before  any  of  the  brooks,  ttreomi,  rivnletfl,  waters,  water- 
courses, or  springs,  which  supplied  the  rivers  Qade  or  Bnlboume,  should  be  taken  for  the  purposes  of 
the  caiul,  a  reservoir  should  be  made  for  collecting  flood-waters,  sufficient  to  supply  such  rivers  with 
a  quantity  of  water  at  least  equal  to  what  should  be  taken  from  the  said  rivers,  brooks,  streams,  Ac 
for  the  use  of  the  intended  canal ;  and  that,  whenever  there  should  be  a  want  of  water  in  such  rivers, 
for  the  supply  of  any  mill  thereon,  a  person  appointed  for  that  purpose  should,  at  the  instance  of  the 
occupier  of  the  miU,  let  off  from  the  reservoir  and  convey  to  such  river,  a  supply  of  water  equal  at 
least  to  the  quantity  taken  above  the  miU  for  the  use  of  the  canal:  provided  that,  when  a  sufficient 
quantity  of  flood-waters  could  not  be  collected  for  serving  the  mills  with  a  quantity  of  water  equal  at 
least  to  what  should  be  taken  fit)m  them  for  the- use  of  the  canal,  the  Company  should  thenceforth 
cease  to  take  any  of  the  waters  of  the  said  rivers,  or  of  the  brooks,  streams,  rivulets,  waters, 
watercourses,  or  springs  which  then  supplied  the  same,  or  any  part  thereof^  for  any  purpose  whatso- 
ever. **  By  agreement  under  seal  of  the  11th  of  September,  1817,  between  the  Company  and  the 
plaintiffi^  (who  were  owners  of  two  ancient  mills  situate  below  the  junction  of  the  rivers  Bulbonzne 
and  Qade),  after  reciting  that  there  had  been  disputes  between  the  Company  and  the  plaintiffs  re- 
specting the  substmction  of  water  fit>m  their  mills  by  the  said  canal,  and  that,  upon  mature  deliben- 
tion,  it  was  admitted  by  all  parties  that  full  security  could  be  obtained  for  the  mills,  and  an  end  put 
to  disputes,  without  the  aid  of  reservoirs,  by  varying  the  course  of  the  canal  in  a  track  therein  iefer> 
red  to,  the  Company  covenanted  to  endeavour  to  procure  an  Act  of  Parliament  to  authorise  the  de- 
viations; and  also,  that  they  would  not,  at  any  time,  make  any  other  alteration  in  the  state  of  com- 
munication  between  the  canal  and  the  rivers  Qade  and  Bulboume  above  the  higher  mill  of  the  plain* 
tiffii,  or  any  diversion  of  the  waters  of  those  rivers,  but  that  the  same  should  continue  as  then  existing. 
The  58  Geo.  3,  c.  zvi.  accordingly  passed,  whereby  the  Company  were  empowered  to  vary  the  lime 
of  canal;  but  it  was  enacted,  that  uiey  should  not  make  any  alteration  in  the  state  of  conununication 
between  the  canal  and  the  rivers  Gade  and  Bulboume,  nor  divert  any  of  the  waters  of  the  said  riven 
in  any  other  manner  than  diverted  at  the  time  of  the  passing  of  that  Act.  In  the  year  1849,  the 
Company  sunk  a  well  on  their  own  land,  and  erected  over  it  a  pump  and  steam-«ngine,  by  which  they 
pumped  into  their  summit  level  a  quantity  of  under-ground  water,  which  would  otherwise  have  flowed 
und^  ground  into  the  river  Bulboume,  and  also  a  quantity  of  underground  water,  which  would 
otherwise  have  percolated  the  intervening  chalk  and  earth  under  ground  into  that  river,  both  of 
which  quantities  of  water  would,  in  the  natural  and  accustomed  courses  of  the  rivers  Bulboume 
and  Gade,  have  flowed  to  the  pla^tifis*  mills,  and  have  been  applicable  to  the  vrorking  thereof; 
and  a  portion  of  the  water  of  the  river  Bulboume,  which  would,  in  its  natural  course,  have  flowed 
to  the  plaintifis'  mills,  was  also  drawn  off  through  the  intervening  chalk  and  earth  into  the  well. 
The  pUuntiffs  were  in  consequence  prevented  from  working  their  nulls  so  beneficially  as  they  other- 
wise might  have  done: — 

Htld^  first,  that  at  common  law  the  Company  were  liable  to  an  action  for  abstncting  the  wa- 
ter which  actually  had  formed  a  part  of  the  stream  of  the  rivers  Gade  and  Bulboume,  "Sj  sinking 
the  welL 

Secondly,  that  an  action  vrould  also  lie  against  them  at  common  law,  for  the  abttraction  of  the 
water  whidi  never  did  form  part  of  the  rivers,  but  was  prevented  from  doing  so  in  its  natural  course 
by  the  excavation  of  the  well,  whether  the  water  was  part  of  an  under-ground  watercourse,  or  per- 
colated through  the  strata.  * 

Thirdly,  that  the  taking  away  of  the  water  of  the  rivers,  or  the  supply  of  the  riven  from  springs 
and  percolations  by  means  of  the  well,  was  a  breach  of  the  agreement  and  of  the  Acts  of  PkrUa- 
mtot 

Fourthly,  that  actual  loss  of  profit,  by  being  unable  to  work  the  mills  as  before,  Was  not  neoea- 
saiy  to  enable  the  mill-owncn  to  recover  either  at  common  Uw  or  for  breach  of  the  agreement 
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The  plaintiffs  have  for  some  time  past  carried  on,  and 
now  carry  on,  business  in  partnership  as  paper  manu- 
facturers, and  for  the  purposes  of  such  business  occupy 
certain  mills,  called  Apsley  Mill,  Nash  Mill,  Home  Park 
Mill,  and  Croxley  Mill,  situate  in  the  parishes  of  King's 
Langley,  Abbott's  Langley,  and  Rickmansworth,  in  the 
county  of  Hertford. 

The  rivers  Bulboume  and  Gade,  after  uniting  together 
into  one  river  (the  Gade),  at  a  place  called  Two- Waters,  in 
the  parish  of  Hemel  Hempstead,  in  the  said  county,  have, 
for  upwards  of  twenty  years  last  past,  and  from  a  period 
anterior  to  the  11th  of  September,  1817,  continually  to  the 
present  time,  run  and  flowed  to  the  said  mills  in  succession, 
for  the  purpose  of  supplying  the  said  mills  in  succession 
with  water  for  the  working  thereof.  And  the  plaintiffs, 
for  upwards  of  twenty  years  before  and  at  the  time  of  the 
digging  of  the  well  hereinafter  mentioned,  had  and  enjoyed 
and  of  right  ought  to  have  had  and  enjoyed,  and  still  of 
right  ought  to  have  and  enjoy,  the  benefit  and  advantage 
of  the  waters  of  the  said  rivers,  for  supplying  the  said  mills 
with  the  water  for  the  working  thereof 

The  Company  of  Proprietors  of  the  Grand  Junction 
Canal  were  incorporated  by  the  S3  Gea  3,  c.  Ixxx.,  inti- 
tuled "  An  Act  for  making  and  maintaining  a  navigable 
Canal  from  the  Oxford  Canal  Navigation  at  Braunston,  in 
the  county  of  Northampton,  to  join  the  river  Thames  at  or 
near  Brentford,  in  the  county  of  Middlesex;  and  also  cer- 
tain Collateral  Cuts  from  the  said  intended  CanaL" 

By  the  9th  section  of  that  Act,  the  said  Company  were  au- 
thorised to  make  and  complete  the  said  canal  and  collateral 
cuts,  and  to  supply  the  said  canal  and  collateral  cuts,  whilst 
making,  and  for  all  times  for  ever  aftier  the  same  should 
be  made,  with  water  frx>m  all  such  brooks,  springs,  streams, 
rivulets,  rivers,  waters,  and  watercourses,  which  were  and 
should  flow  or  be  found  in  digging  or  making  the  said 
canal  and  collateral  cuts  respectively,  or  within  the  dis- 
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tance  of  five  milee  from  either  or  each  of  the  two  head 
lerels  of  the  said  intended  navigation,  at  or  near  Braun- 
ston  and  Harsworth  aforesaid,  respectively,  and  within  the 
distance  of  three  miles  firom  any  other  part  of  the  said 
canal,  and  the  several  collateral  cuts  or  any  of  them,  or 
from  any  reservoir  or  reservoirs  which  should  belong 
thereto.  And  by  the  35th  section  it  was  provided  that, 
before  any  of  the  brooks,  streams,  rivulets,  waters,  water- 
courses, or  springs,  which  then  supplied  the  rivers  or 
streams  of  Gade  or  Colne,  or  the  Berkhampstead  river, 
called  Bulboume,  or  any  of  the  streams  or  cuts  which  are 
formed  out  of  or  communicate  with  such  rivers  or  streams 
or  any  of  them,  should  be  taken  or  used  for  the  use  or  sup- 
ply of  the  intended  canal,  and  before  the  said  rivers  or 
streams  of  the  Grade,  the  Colne,  or  the  Bulboume,  or  such 
other  streams  or  cuts,  should  be  diminished  by  means  there* 
of,  the  commissioners  therein  mentioned  should  and  they 
were  thereby  authorised  and  required  to  set  out,  in  some 
place  or  places  as  near  to  the  line  of  the  intended  canal, 
and  to  such  brooks,  streams,  rivulets,  waters,  watercourses, 
or  springs  respectively,  as  they  should  judge  most  proper 
and  convenient,  a  piece  or  pieces  of  land  for  the  making 
and  forming  a  reservoir  or  reservoirs  for  the  collecting 
flood-waters  sufficient  to  supply  such  rivers,  streams,  and 
cuts,  with  a  quantity  of  water  equal  at  least  to  what 
should  be  taken  from  the  said  rivers,  brooks,  streaQis,  cuts, 
rivulets,  waters,  watercourses,  or  springs,  for  the  use  or 
supply  of  the  intended  canal;  and  that  the  said  Company 
should,  at  their  own  expense,  make  and  for  ever  after  sup- 
port and  maintain  a  reservoir  or  reservoirs  of  such  extent 
and  in  such  manner,  together  with  such  aqueducts  or 
feeders,  from  such  reservoirs  to  such  rivers,  streams,  and 
cuts  respectively,  as  should  be  sufficient  for  the  purposes 
aforesaid;  and  the  same  should  at  all  times  be  made  use 
of  for  supplying  and  serving  with  water  such  rivers  or 
streams  and  cuts,  and  the  mills  thereon  respectively;  and 
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that  whenever  there  should  be  a  want  of  water  in  any  of 
the  said  riTears,  streams,  or  cots,  for  the  use  or  supply  of 
any  mill  or  mills  thereon,  it  should  be  lawful  for  the  per- 
son who  should  be  appointed  as  thereinafter  mentioned  by 
the  majority  of  the  mill  occupiers  who  might  be  affected 
thereby,  and  he  was  thereby  empowered  and  directed,  at 
the  instance  of  the  occupiers  of  such  mill  or  mills,  to  let 
off  from  such  reservoir  or  reservoirs,  and  to  convey  to  any 
such  river,  stream,  or  cuts,  by  means  of  such  aqueducts  or 
feeders  above  such  mill  or  mills,  such  supply  of  water  as 
should  be  equal  at  least  to  the  quantity  taken  £rom  such 
river,  stream,  or  cut  above  such  mill,  for  the  use  or  supply 
of  the  said  canal:  Provided  that,  in  case  a  sufficient  quan*^ 
tity  of  flood-waters  could  not  be  collected  and  obtained  to 
answer  the  purposes  aforesaid,  at  all  times  and  seasons  of 
the  year,  then  whenever  and  as  soon  as  it  should  appear 
that  such  a  sufficient  quantity  of  flood-waters  could  not  at 
all  times  be  collected  and  retained,  for  the  purpose  of  con- 
stantly supplying  such  rivers,  streams,  or  cuts,  and  serving 
such  mills  with  aquantxty  of  water,  equal  at  least  to  what 
should  be  taken  from  them  for  the  use  and  supply  of  the 
intended  canal,  the  said  CSompany  should  not  at  any  time 
thereafter  take  or  use,  or  have  any  further  communication 
with,  any  of  the  waters  of  the  said  rivers,  streams,  or  cuts, 
or  either  of  them,  or  with  the  bro<^,  streams,  rivulets, 
waters,  watercourses,  or  springs,  which  then  supplied  the 
said  rivers,  streams,  or  cuts,  for  any  purpose  whatsoever 
relating  to  the  intended  canal,  but  should  from  thenceforth 
absolutely  cease  to  take  and  cause  to  be  taken  or  used  the 
said  wat^s,  or  any  part  thereof,  for  any  purposes  whatso- 
ever relating  thereto,  except  it  were  the  waste  waters 
only  thereof,  afier  the  same  were  discharged  £rom  the  said 
rivers,  streams,  or  cuts,  anything  in  this  Act  contained  to 
the  contrary  thereof  in  anywise  notwithstanding/' 

The  Grand  Junction  Canal,  authorised  by  this  Act,  was 
constructed  and  opened  for  traffic  in  the  year  1798.    The 
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agreed  to  and  with  J.  Dickinson  and  Gr.  Longman,  their 
heirs,  &c.,  in  manner  following  (that  is  to  say) : — First, 
that  the  Company  would,  in  the  next  Session  of  Parlia- 
ment, apply  for  and  do  all  that  in  them  lay  to  obtain  an 
Act  of  Parliament  to  enable  them,  within  the  space  of 
twelve  calendar  months  from  the  passing  of  the  said  Act, 
at  their  own  costs  and  expenses,  to  make  and  complete, 
and  for  ever  afterwards  to  maintain  and  keep  in  repair,  a 
deviation  in  the  line  of  the  said  canal  as  thereinafter  men- 
tioned. Secondly,  that  when  and  so  soon  as  the  said  de- 
viation should  be  completed  and  used  for  navigation,  the 
Company  would  stop  and  thenceforth  discontinue  the  na- 
vigation of  the  canal,  from  3S0  yards  south  of  Frogmore 
Swing  Bridge  to  the  junction  of  the  canal  and  river  below 
the  Four  Locks,  in  the  parish  of  Abbott's  Langley ;  and  that 
they  the  said  Company  should  not  nor  would,  at  any  time 
thereafter,  make  any  other  alteration  in  the  state  of  com- 
munication between  the  canal  and  the  rivers  Gade  and 
Bulboume  above  Nash  Mill,  or  any  diversion  of  the  waters 
of  those  rivers,  but  the  same  should  continue  as  at  the  then 
present  time  existing. 

This  agreement  was  followed  by  the  68  Geo.  3,  c.  xvi., 
intituled  "  An  Act  to  enable  the  Grand  Junction  Canal 
Company  to  vary  the  Line  of  part  of  their  Canal  in  the 
County  of  Hertford,  and  for  altering  and  enlarging  the 
powers  of  several  Acts  relating  to  the  said  Canal."  By  this 
Act,  after  reciting  that  the  Company  had  made  and  com- 
pleted the  Grand  Junction  Canal,  and  had,  in  pursuance 
of  the  provisions  of  the  first-mentioned  Act,  made  and 
maintained  a  reservoir  for  the  use  of  the  mills  situate  on 
the  river  Colne,  but  that  the  Company  had  not  made  any 
reservoir  for  the  exclusive  supply  or  service  of  the  mills 
on  the  Bulboume,  or  on  the  united  streams  of  the  rivers 
Bulbourne  and  Gade,  but  in  lieu  thereof  had  erected  and 
worked  a  steam-engine  for  the  throwing  up  the  water  from 
a  place  near  the  mill-tail  of  Nash  Mill,   situate  on  the 
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united  rivers  Bulboume  and  Gade,  in  the  parish  of  Abbott's 
hsoiglej,  into  the  canal  and  rivers  above  Nash  Hill,  and 
above  three  other  mills  on  the  said  united  rivers ;  and  that 
the  Company  had  also  made  and  worked  side  pounds  at 
each  of  the  four  locks  on  the  canal  next  Nash  Mill,  for  the 
purpose  of  diminishing  the  consumption  of  water  thereat 
from  the  said  united  rivers;  and  that  disputes  had  for  se- 
veral years  subsisted  between  the  Company  and  the  own- 
ers and  occupiers  of  Apsley  Mill  and  Nash  Mill  respecting 
the  subtraction  of  water,  by  means  of  the  said  canal,  from 
the  said  two  mills,  and  the  inadequacy  of  the  supply  af- 
forded by  the  said  engine  and  side  pounds,  to  compensate 
for  such  subtraction,  and  leakage,  and  evaporation,  and 
the  want  of  such  reservoir  to  supply  the  same;  the  Com- 
pany were  empowered  to  vary  the  line  of  canal  as  in 
the  agreement  mentioned;  but  it  was  thereby  enacted, 
that  it  should  not  be  lawful  for  the  Company,  upon  any 
account  or  pretence  whatever,  to  make  any  alteration  in 
the  state  of  communication  between  the  said  canal  and 
the  rivers  Gade  and  Bulboume,  northward  of  Nash  Mill, 
other  than  as  authorised  by  the  said  Act,  nor  to  divert  any 
of  the  waters  of  the  said  rivers,  or  either  of  them,  in  any 
other  manner  than  is  diverted  at  the  time  of  passing  the 
said  Act  And  by  the  said  Act  the  clauses  respecting  the 
said  reservoirs  in  the  original  Act  were  repealed. 

The  deviation  and  alterations  in  the  canal  contemplat- 
ed by  the  articles  of  agreement  and  Act  of  Parliament 
last  mentioned  were  duly  made.  No  diversion  or  dimi- 
nution of  the  waters  of  the  rivers  Bulbourne  and  Gade,  or 
any  of  them,  by  means  of  a  well  sunk  in  their  neighbour- 
hood, and  pumping  thereout,  as  hereinafter  mentioned, 
had  ever  been  made  by  the  Company  at  or  before  the  time 
of  the  making  of  the  said  agreement  and  the  passing  of 
the  58  Geo.  3,  c.  xvi. 

In  the  year  1824,  the  plaintiff  John  Dickinson  built  the 
mill  called  Home  Park  Mill,  and,  in  1828,  the  mill  called 
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Croxley  Mill;  both  of  which  mills  are  situate  on  the  united 
rivers  Bulboume  and  Gade,  south  of  Nash  Mill,  and  of  the 
lower  or  southern  end  of  the  deviation  authorised  by  the 
58  Geo.  3,  c.  xvi. ;  and  the  said  two  mills  so  built  are  now 
occupied  by  the  plaintiffs,  and  are,  and  ever  since  the 
building  thereof  haye,  as  of  right  and  without  interrup- 
tion, been  worked  by  means  of  the  waters  of  the  said 
rivers. 

In  the  year  1849,  the  Company  sunk  and  excavated  a 
large  well  at  Cow  Roast,  in  their  own  ground,  close  to  the 
east  bank  of  the  canal,  and  close  to,  but  below,  the  south- 
em  end  of  the  summit  level  This  well  was  simk  for  the 
purpose  of  adding  to  the  supply  of  water  in  the  summit 
level  of  the  canal.  With  this  object  the  well  has  been  ex- 
cavated to  the  depth  of  seventy-two  feet,  and  the  Company 
have  erected  in  and  over  it  pumps  and  a  steam-engine, 
and  have  by  means  thereof  pumped  into  the  said  summit 
level  north  of  Cow  Roast  Lock  large  quantities  of  water 
which  collected  into  the  well  below  the  surface  of  the 
ground 

It  is  admitted,  for  the  purposes  of  this  case,  that  the 
Company,  by  digging  the  well  at  Cow  Roast,  and  pumping 
the  water  thereout,  have  diverted  and  prevented  from 
flowing  into  the  river  Bulbourne,  and  pumped  into  the 
said  summit  level  of  the  canal,  a  quantity  of  underground 
water,  which,  in  the  natural  and  accustomed  course  of 
such  water,  anterior  to  and  at  and  ever  since  the  11th  of 
September,  1817,  would  have  flowed  under  ground  into  the 
river  Bulbourne ;  and  also  a  certain  other  quantity  of  un- 
der-ground water,  which  would  otherwise  have  percolated 
and  gone  through  the  intervening  chalk  and  earth  under 
ground  into  the  river  Bulboume;  and  both  which  quanti- 
ties of  water  would,  in  the  natural  and  accustomed  courses 
of  the  rivers  Bulbourne  and  Gade,  have  flowed  to  the  mills 
of  the  plaintiffs,  and  been  applicable  to  the  working  there- 
of; and  that,  by  the  loss  of  each  of  the  said  quantities  of 
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i¥ater,  the  plaintiffs  have  been  prevented  from  working 
their  said  mills  so  beneficially  as  they  otherwise  might 
and  could  and  would  have  done ;  and  that,  by  the  digging 
of  the  said  well  at  Cow  Roast,  and  the  pumping  thereout 
by  the  Company,  a  portion  of  the  water  of  the  river  Bul- 
bbume,  which  would,  in  the  usual  and  natural  course  of 
the  river,  have  flowed  to  the  mills  of  the  plaintiffs,  and 
been  applicable  to  the  working  thereof,  is  drawn  off,  through 
the  intervening  chalk  and  earth,  out  of  the  said  river  into 
the  said  well,  and  pumped  into  the  summit  level  of  the 
canal,  and  by  means  thereof  the  plaintiffs  have  been  pre- 
vented from  working  their  mills  so  beneficially  as  they 
otherwise  might  and  could  and  would  have  done. 

The  questions  for  the  opinion  of  the  Court  are — First: 
Whether  the  Company,  by  digging  the  said  well  at  Cow 
Roast,  and  pumping  the  water  thereout,  and  thereby  di- 
verting and  preventing  from  flowing  into  the  river  Bul- 
bourne,  and  pumping  into  the  said  summit  level  of  the 
canal,  a  quantity  of  under-ground  water,  which,  in  the  na- 
tural imd  accustomed  course  of  such  water,  anterior  to  and 
at  and  ever  since  the  1 1th  of  September,  1817,  would  have 
flowed  under  ground  into  the  river  Bulbourne,  and  which 
water  would,  in  the  natural  and  accustomed  course  of  the 
rivers  Bulbourne  and  Grade,  have  flowed  to  the  mills  of 
the  plaintiffs,  and  been  applicable  to  the  working  thereof, 
and  have  thereby  prevented  the  plaintiffs  from  working 
their  mills  so  beneficially  as  they  otherwise  might  and 
could  and  would  have  done,  have  violated  the  58  Geo.  3, 
c.  xvi.,  and  the  articles  of  agreement  of  the  11th  of  Sep- 
tember, 1817,  or  either  and  which  of  them,  or  have  ren- 
dered themselves  liable  to  an  action,  irrespective  of  the 
said  Act  of  Parliament  and  agreement. 

Secondly:  Whether  the  Company,  by  digging  the  said 
well  at  Cow  Roast,  and  pumping  the  water  thereout,  and 
thereby  diverting  and  preventing  from  flowing  into  the 
river  Bulbourne,  and  pumping  into  the  said  summit  level 
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of  the  canal,  a  quantity  of  under-ground  water,  which  would 
otherwise  have  percolated  and  gone  through  the  interven- 
ing chalk  and  earth  under  ground,  and  would,  in  the  na- 
tural and  accustomed  course  of  the  rivers  Bulbourne  and 
Grade,  have  flowed  to  the  mills  of  the  plaintiffs  and  been 
applicable  to  the  working  thereof,  and  have  thereby  pre- 
vented the  plaintiffs  from  working  their  mills  so  benefi- 
cially as  they  otherwise  might  and  could  and  would  have 
done,  have  violated  the  58  Geo.  3,  c.  xvi.,  or  the  articles  of 
agreement  of  the  11th  of  September,  1817,  or  either  and 
which  of  them,  or  have  rendered  themselves  liable  to  an 
action,  irrespective  of  the  said  Act  of  Parliament  and 
agreement. 

Thirdly:  Whether  the  digging  of  the  said  well  at  Cow 
Roast,  and  the  pumping  thereout  by  the  Company,  so  as 
to  draw  off  out  of  the  river  Bulbourne,  through  the  inter- 
vening chalk  and  earth  into  the  said  well,  and  pumping 
into  the  said  summit  level  of  the  canal,  a  portion  of  the 
water  of  the  river  Bulbourne,  which  would  in  the  usual 
and  natural  course  of  the  river  have  flowed  to  the  mills  of 
the  plaintiffs,  and  been  applicable  to  the  working  thereof, 
whereby  the  plaintiffs  have  been  prevented  from  working 
their  mills  so  beneficially  as  they  otherwise  might  and 
could  and  would  have  done,  are  a  violation  of  the  58  Greo. 
3,  c.  xvi.,  and  the  articles  of  agreement  of  the  11  th  of  Sep- 
tember, 1817,  or  either  and  which  of  them,  or  would  ren- 
der the  Company  liable  to  an  action,  irrespective  of  the 
said  Act  of  Parliament  and  agreement. 

The  fourth,  fifth,  and  sixth  questions  were  respectively 
similar  to  the  first,  second,  and  third,  except  that  the 
words  "without  the  plaintiffs  being  prevented  thereby 
from  working  their  mills  so  beneficially  as  they  otherwise 
might  and  could  and  would  have  done,"  were  substituted 
for  the  words,  "  and  have  thereby  prevented  the  plaintiffs 
from  working  their  mills  so  beneficially,"  &c. 
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Peacock  {Cairns  with  him)  argued  for  the  plaintiffs  in 
last  Michaelmas  Term  (Nov.  17). — It  is  proposed  to  con- 
sider, first,  what  are  the  rights  of  the  plaintiffs  at  common 
law;  and  secondly,  whether  those  rights  are  in  any  way 
affected  by  the  statute  or  agreement  By  twenty  years' 
uninterrupted  enjoyment,  the  plaintiffs  have  acquired  the 
right  to  a  flow  of  water  from  the  rivers  Bulboume  and 
Gttde,  for  working  their  mills;  and  the  only  question  is, 
whether  they  are  entitled  to  be  supplied  by  the  under- 
ground stream.  The  right  of  a  riparian  proprietor  to 
water  flowing  on  the  surface  is  settled  by  the  cases  of  Wood 
V.  Wavd  (a),  and  Embrey  v.  Owen  (b) ;  but  there  is  no  au- 
thority which  determines  his  right  in  respect  of  subter- 
ranean water  which  supplies  the  surface  stream.  It  is 
true  that,  in  Acton  v.  Bhmdell  (c),  it  was  held  that  the  own- 
er of  land,  through  which  water  flows  in  a  subterraneous 
course,  has  no  right  or  interest  in  it  which  will  enable 
him  to  maintain  an  action  against  a  neighbouring  pro- 
prietor, who,  in  carrying  on  mining  operations  in  his  own 
land  in  the  usual  manner,  causes  the  well  of  the  former  to 
become  dry.  But  that  case  is  distinguishable  from  the 
present,  inasmuch  as  there  the  plaintiff  had  enjoyed  the 
benefit  of  the  under-ground  water  for  less  than  twenty 
years,  and  the  defendant  merely  excavated  his  own  soil  in 
the  ordinary  and  reasonable  use  of  it.  Here  the  defend- 
ants have  sunk  a  well,  not  for  the  enjoyment  of  their  land, 
but  for  a  purpose  wholly  foreign  to  it,  namely,  the  pumping 
away  the  water  to  supply  a  canal.  If  they  are  entitled  to  do 
that,  any  private  individual  might  purchase  a  small  por- 
tion of  land,  and  by  sinking  a  well,  and  pumping  the  water 
for  the  purpose  of  selling  it,  might  stop  all  the  neighbouring 
streams.  The  same  rule  of  law  will  apply  to  subterranean 
as  to  surface  water.  A  landowner  is  entitled,  jure  natures, 
to  the  use  of  all  water  which  flows  in  its  natural  course 
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through  his  land,  and  a  neighbouring  proprietor  cannot 
deprive  him  of  it  unless  the  latter  has  acquired  some  right 
by  grant  or  otherwise.  Assuming  that  he  may  sink  a  well 
for  the  purpose  of  cultivating  his  land,  or  getting  coals  or 
minerals,  and  thereby  drain  his  neighbour's  well,  he  clearly 
cannot  do  so  for  a  purpose  wholly  unconnected  with  the 
ordinary  use  of  the  soil  The  true  principle  is  found  in  the 
Digest,  lib.  39,  tit  3  (a),  De  aqu&,  et  aquae  pluviae  arcendse : 
Art.  1,  iii.  "Denique  Marcellus  scribit,  cum  eo,  qui  in  suo 
fodiens  vicini  fontem  avertit,  nihil  posse  agi:  nee  de  dolo : 
et  sane  actionem  non  debet  habere,  si  non  animo  vicino 
nocendi,  sed  suum  agrum  meliorem  faciendi,  id  fecit"  Here 
the  plaintiffs  have  acquired  a  right  by  user.  In  Balston  v. 
V.  Bensted  (6),  Lord  EUerJborough,  C.  J.,  ruled  that,  after 
twenty  years'  uninterrupted  enjoyment  of  a  spring  of  water, 
an  absolute  right  to  it  is  gained  by  the  occupier  of  the 
close  in  which  it  issues  above  ground^  and  the  owner  of  an 
adjoining  close  cannot  lawfully  cut  a  drain  whereby  the 
supply  of  water  to  the  spring  is  diminished. 

Such  being  the  right  of  the  plaintiffs  at  common  law,  it 
is  submitted  that  it  is  not  affected  by  the  statutes  or  agree- 
ment. The  33  Geo.  3,  c.  Ixxx.  incorporates  the  Company 
for  the  purpose  of  making  a  canal.  By  section  9,  they  are 
authorised  to  supply  the  canal  with  water  ''  from  all  such 
brooks,  springs,  streams,  rivulets,  rivers,  waters,  and  water- 
courses, which  were,  or  should  flow,  or  be  found  in  digging 
or  making  the  said  canal  and  collateral  cuts  respectively," 
&c.  No  authority  is  there  given  to  sink  wells  and  pump 
up  water.  Then  the  35th  section  provides,  that  before 
any  of  the  streams,  rivulets,  waters,  &;c.,  which  then  sup- 
pliied  the  rivers  Gade  or  Bulboume,  or  any  of  the  streams 
which  communicate  with  such  rivers,  shall  be  used  for  the 
supply  of  the  intended  canal,  the  Company  shall  form  a 
reservoir  sufficient  to  supply  such  rivers  with  a  quantity 


(a)  Pothier's  ed.,  Vol.  3,  p.  578. 


{b)  1  Camp,  463. 
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of  water,  equal,  at  least,  to  what  shall  be  taken  for  the  in- 
tended canaL  The  power  of  the  Company  to  purchase 
land  is  derived  from  that  Act,  and  the  legislature  never 
intended  that  they  should  use  the  land  in  a  manner  wholly 
unauthorised  by  it  A  Company  incorporated  for  making 
a  railway  could  not  purchase  land  under  the  compulsory 
clauses  of  the  8  &  9  Vict  c.  18,  and  use  it  for  a  purpose 
different  from  that  which  their  special  Act  authorised. 
The  principle  applicable  to  the  construction  of  statutes  of 
this  description,  is  thus  stated  by  Lord  Eldon,  C,  in  Blake- 
mare  v.  The  Olamorganshire  Canal  Navigation  (a) :  "I  appre- 
hend those  who  come  for  them  to  Parliament  do,  in  effect, 
undertake  that  they  shall  do  and  submit  to  whatever  the 
legislature  empowers  and  compels  them  to  do;  and  that 
they  shall  do  nothing  else:  that  they  shall  do  and  forbear 
all  that  they  are  required  to  do  and  to  forbear,  as  well  with 
reference  to  the  interests  of  the  public  as  with  reference 
to  the  interests  of  individuals." 
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CrompUm  for  the  defendants  {BkuMum  with  him). — 
First,  have  the  plaintiffs  any  right  at  common  law  to 
restrain  the  defendants  from  excavating  their  own  soil, 
so  that  the  under-ground  stream  may  not  be  prevented 
from  percolating  the  earth,  and  flowing  into  the  river 
Bulboume?  It  is  submitted  that  they  have  not.  The 
defendants  are  entitled,  as  owners  of  the  soil,  to  use 
the  under-ground  water,  and  the  plaintiffs  cannot  impose 
upon  them  a  servitude  "  quod  non  facias."  The  law  as  to 
under-ground  water  is  perfectly  different  from  that  which 
regulates  the  right  to  surface  stream&  The  difference 
arises  from  the  geological  uncertainty  as  to  the  existence 
and  course  of  subterranean  waters,  and  the  difficulty  of 
ascertaining  the  exact  extent  to  which  one  person's  land 
is  affected  by  an  excavation  on  another's.     For  those  rea- 


(a)  1  My.  &  K.  154. 
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sons,  in  the  case  of  under-ground  water,  there  can  be  no 
general  presumption  of  law,  or  particular  presumption  of  a 
grant,  so  as  to  impose  a  servitude  or  easement.  Upon  such 
principles  Acton  y.  BhmdeU  (a)  was  decided,  and  the  whole 
reasoning  in  that  case  is  applicable  to  the  present  BcJr 
8ton  v.  Bensted  (b)  was  merely  a  Nisi  Prius  decision,  and 
must  be  considered  as  overruled  by  Acton  v.  BlunddL 
Indeed,  as  is  observed  in  Chile  on  Easements  (c),  the  propo- 
sition laid  down  by  Lord  EUenhorough  in  that  case  appears 
to  include,  under  the  same  general  rule,  watercourses  of 
all  descriptions,  whether  the  stream  flows  in  the  ordinary 
manner  above  ground,  or  only  emerges,  after  having  made 
its  way  through  the  adjoining  land  below  the  surface  of 
the  earth.  But  Tindal,  C.  J.,  in  delivering  the  judgment 
of  the  Court  in  Acton  v.BlundeU,  says,  "We  think,  on  con- 
sidering the  grounds  and  origin  of  the  law  which  is  held 
to  govern  running  streams,  the  consequences  which  would 
result  if  the  same  law  is  made  applicable  to  springs  be- 
neath the  surface,  and  lastly,  the  authorities  to  be  found 
in  the  books,  so  far  as  any  inference  can  be  drawn  from 
them  bearing  on  the  point  now  under  discussion,  that  there 
is  a  marked  and  substantial  difference  between  the  two 
cases,  and  that  they  are  not  to  be  governed  by  the  same 
rule  of  law.''  A  well  itself  is  a  disturbance  of  the  natural 
state  of  things.  Tindai,  C.  J.,  in  delivering  the  same  judg- 
ment, says,  "  In  the  case  of  a  well  sunk  by  a  proprietor  in 
his  own  land,  the  water  which  feeds  it  from  a  neighbour- 
ing soil  does  not  flow  openly  in  the  sight  of  a  neighbouring 
proprietor,  but  through  the  hidden  veins  of  the  earth,  be- 
neath its  surface ;  no  man  can  tell  what  changes  these  un- 
der-ground sources  have  undergone  in  the  progress  of  time; 
it  may  well  be,  that  it  is  only  yesterday's  date  that  they  first 
took  the  course  and  direction  which  enabled  them  to  sup- 
ply the  well:  again,  no  proprietor  knows  what  portion  of 


(a)  12  M.  &  W.  324.  (6)  1  Camp.  463.  (c)  Page  181. 
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water  is  taken  from  beneath  his  own  soil;  how  much  he 
gives  originally,  or  how  much  he  transmits  only,  or  how 
much  he  receives;  on  the  contrary,  until  the  well  is  sunk, 
and  the  water  collected  by  draining  into  it,  there  cannot 
properly  be  said,  with  reference  to  the  well,  to  be  any 
flow  of  water  at  all."  Cooper  v.  Barber  (a)  is  also  an 
authority  to  shew  that  no  right  can  be  acquired  by  user 
of  percolating  water.  The  passage  cited  from  the  Digest 
supports  this  view.  Its  meaning  is,  that  a  person  who 
digs  a  well  in  his  own  land,  and  thereby  diverts  the 
stream  of  his  neighbour,  is  not  liable  to  an  action,  unless 
he  does  it  maliciously.  So,  in  the  Digest,  lib.  39,  tit  iii. 
art.  21,  iii. (6):  "Si  in  meo  aqua  erumpat,  quas  ex  tuo 
fundo  venas  habeat ;  si  eas  venas  incideris,  et  ob  id  desierit 
ad  me  aqua  pervenire,  tu  non  videris  vi  fecisse,  si  nuUa 
servitus  mihi  eo  nomine  debita  fuerit:  nee  interdicto 
quod  vi  aut  clam  teneris."  Again,  in  the  Digest,  lib.  39, 
tit.  ii.  Art.  1,  xi.  (c)  "  De  Damno  Infecto.  Hoc  docet  Ul- 
pianus:  Item  videamus,  quando  damnum  dari  videatur: 
Stipulatio  enim  hoc  continet,  quod  vitio  aedium,  loci,  ope- 
ns, damnum  fit:  Ut  putain  domo  mea  puteum  aperio,  quo 
aperto  venae  putei  [tui]  praecisae  sunt:  an  tenear?  Ait 
Trebatius,  non  teneri  me  damni  infecti ;  neque  enim  ex- 
istimari  operis  mei  vitio  damnum  tibi  dari  in  ea  re,  in  qua 
jure  meo  usus  sum.  Si  tamen  tam  alte  fodiam  in  meo,  ut 
paries  tuus  stare  non  possit,  damni  infecti  stipulatio  com- 
mittetur."  In  Smith  v.  Kenrick  (d),  Mavle,  J.,  after  ob- 
serving that  the  law  upon  the  subject  of  subterranean 
rights  was  much  discussed  in  Acton  y.Blunddly  says — 
*'  The  distinction  between  subterranean  and  surface  rights 
seems  to  be  this: — As  to  surface  flows,  parties  acquire 
rights  to  them  because  there  is  the  acquiescence  of  every 
body  who  has  any  interest  in  the  matter.     But,  as  to  un- 
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(a)  3  Taunt.  99. 

(6)  Pothier'8  edit. Vol.3,  p.  678. 


(c)  Pothier's  edit.,  Vol.3,  p.  566. 
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der-ground  percolations,  no  rights  are  gained,  because  no- 
body knows  anything  about  them."  In  using  the  water, 
there  is  nothing  to  confine  the  owner  of  the  soil  to  any 
particular  purposes.  Then,  is  there  any  difference  with 
respect  to  the  water  which  flowed  under  ground  into  the 
river  Bulboume?  It  is  submitted,  that  the  plaintiffs  have 
no  right  to  a  negative  easement  of  that  kind  over  the  de< 
fendants'  land, — neither  have  they  a  right  to  require  the 
defendants  to  keep  the  intervening  chalk  in  such  a  state 
as  to  prevent  the  water  of  the  river  from  percolating 
through  it  into  the  well  At  all  events,  assuming  that  the 
plaintiffs  could  establish  such  a  negative  easement,  their 
right  being  merely  to  have  the  water  for  working  their 
mills,  no  action  will  lie,  unless  they  are  prevented  from 
working  them  so  beneficially  as  they  otherwise  might  have 
done. 

Then,  do  the  statutes  or  agreement  alter  the  case?  The 
statutes  neither  give  to  the  plaintiffs  any  additional  rights, 
nor  take  irom  the  defendants  any  rights  which  they  pos- 
sessed at  common  law.  The  matters  to  which  they  are 
applicable  are  fully  recited,  and  their  object,  with  that 
of  the  agreement,  is  merely  to  sanction  the  deviation  in 
the  course  of  the  canaL  Blakemore  v.  The  Olamorgcmshire 
Canal  Company  (a)  is  distinguishable,  for  there  the  private 
Act  of  the  Company  defined  their  rights  in  respect  of  the 
water,  and  they  sought  to  avail  themselves  of  its  provi- 
sions to  extend  their  canal,  and  so  interfere  with  the  vest- 
ed rights  of  the  mill  proprietors.  That  case  is  explained 
by  the  decision  of  the  Court  of  Exchequer  in  Blakemore 
V.  The  Glamorganshire  Canal  Company  (6). 


Peacock  in  reply. — The  passage  cited  from  the  Digest, 
lib.  39,  tit  iL  Art.  1,  xi.,  has  no  application,  for  that  is  a 
case  of  two  proprietors,  each  digging  a  well  on  his  own  land. 


(a)  1  My.  &  K.  155. 


(6)  2  C.  M.  &  It  133. 
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The  other  passages  cited  from  the  Digest  are  to  this  effect 
— ^that  a  person  may  not  sink  a  well  so  as  to  injure  his 
neighbour,  unless  it  be  in  the  ordinary  and  proper  use  of 
his  own  land.  The  plaintiffs  haying  a  positive  right  to  a 
watercourse,  the  defendants  would  not  be  justified  in  dig- 
ging a  tunnel  beneath  their  own  land,  and  so  injuring  the 
plaintiffs'  right  Then,  how  are  they  entitled  to  cut  off 
the  stream?  The  statutes  give  them  no  authority  to  do 
so,  and  their  powers  are  confined  to  the  purposes  therein 
mentioned  Though  the  plaintiffs  might  not  be  prevent- 
ed by  the  defendants  from  working  their  mills  so  bene- 
ficially, nevertheless  an  action  will  lie,  for  it  is  an  infringe- 
ment of  a  right,  and  the  defendants,  by  twenty  years'  user, 
might  establish  a  right  in  themselves  to  the  easement. 

Cur.  adv.  vult 
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The  judgment  of  the  Court  was  now  delivered  by — 

Pollock,  C.  B. — ^This  case  was  sent  for  our  opinion  by 
the  Master  of  the  Rolls.  [His  Lordship  stated  the  sub- 
stance of  the  case,  and  proceeded:]  His  Honour  has  been 
pleased  to  ask  six  different  questions,  on  which  we  shall 
certify  our  opinion  in  favour  of  the  plaintiffs,  and  against 
the  Company;  and  according  to  the  practice  which  this 
Court  has  adopted  for  several  years  past,  we  proceed  to 
state  our  reasons  for  the  opinion  which  we  give. 

Questions  of  rights  to  flowing  water  have  been  much 
discussed  in  modern  times  in  several  cases,  Mason  v. 
HUl  (a),  Wood  V.  Waiid  (6),  Embrey  v.  Owen  (c),  and  placed 
on  their  proper  foundation.  We  consider  it  as  settled  law, 
that  the  right  to  have  a  stream  running  in  its  natural 
course  is,  not  by  a  presumed  grant  from  long  acquiescence 
on  the  part  of  the  riparian  proprietors  above  and  below, 
but  is  ex  jure  naturae :  Shury  v.  Piggot  (d),  Tyler  v.  WUkin- 

(a)  5  B.  &  Ad.  1.  (c)  6  Exch.  353. 

(5)  3  Exch.  748.  (d)  3  fiulst  339. 
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aan  (a) ;  and  an  incident  of  property,  as  much  as  the  right 
to  have  the  soil  itself  in  its  natural  state,  unaltered  by  the 
acts  of  a  neighbouring  proprietor,  who  cannot  dig  so  as  to 
deprive  it  of  the  support  of  his  land  But  in  the  much 
considered  case  of  Acton  v.  Blundell  (i),  in  the  Court  of 
Exchequer  Chamber,  a  distinction  is  made  for  the  first 
time  between  under-ground  waters  and  those  which  flow 
on  the  surface;  and  it  was  held,  that  the  owner  of  a  piece 
of  land,  who  has  made  a  well  in  it,  and  thereby  enjoyed 
the  benefit  of  under-ground  water,  but  for  less  than  twenty 
years,  has  no  right  of  action  against  a  neighbouring  pro- 
prietor, who,  in  sinking  for  and  getting  coals  from  his 
soil  in  the  usual  and  proper  manner,  causes  the  well  to 
become  dry.  The  decision  goes  no  further.  In  such  a 
case  the  existence  and  state  of  under-ground  water  is 
generally  unknown  before  the  well  is  made;  and  after 
it  is  made  there  is  a  difficulty  in  knowing  certainly  how 
much,  if  any  indeed,  of  the  water  of  the  well,  when  the 
ground  was  in  its  natural  state,  belonged  to  the  owner  in 
right  of  his  property  in  the  soil,  and  how  much  belonged 
to  that  of  his  neighbour,  who,  in  digging  a  mine  or  another 
well,  may  possibly  be  only  taking  back  his  own.  These 
practical  uncertainties  make  it  very  reasonable  not  to  ap- 
ply the  rules  which  regulate  the  enjoyment  of  streams  and 
waters  above  ground  to  subterranean  waters,  especially 
when  the  result  would  be  to  limit  the  full  enjoyment  of 
the  rights  of  property  in  the  neighbouring  owner,  and  to 
prevent  him  from  extracting  valuable  metals  or  minerals 
from  his  own  soil,  or  making  some  other  beneficial  use  of 
it.  When  water  is  on  the  surface,  the  right  of  the  owner 
of  the  adjoining  land  to  the  usufruct  of  that  water  is  not 
a  doubtful  matter  of  fact;  it  is  public  and  notorious,  and 
such  a  right  ought  as  a  matter  of  course  to  be  respected 
by  everyone:  and  indeed,  if  the  course  of  a  subterranean 


(a)  4  Mason's  (Americaii)  Bep.  397.         (6)  12M.  &  W.  324. 


HILARY   TERM,   15  VIOT. 


801 


stream  were  well  known^  as  is  the  case  with  many,  which 
sink  under  ground,  pursue  for  a  short  space  a  subterraneous 
course,  and  then  emerge  again,  it  never  could  be  con- 
tended that  the  owner  of  the  soil  under  which  the  stream 
flowed  could  not  maintain  an  action  for  the  diversion  of 
it,  if  it  took  place  under  such  circumstances  as  would  have 
enabled  him  to  recover  if  the  stream  had  been  wholly 
above  ground.  When,  however,  the  springs  come  to  the 
surface  and  form  streams  and  rivers,  the  established  rules 
apply,  that  each  riparian  owner  is  entitled,  not  to  the 
property  in  the  flowing  water,  but  the  usufruct  of  its 
stream  for  all  reasonable  purposes,  to  drink,  to  water  his 
cattle,  or  to  turn  his  mills,  according  to  the  nature  and 
situation  of  the  stream.  Each  such  owner  therefore  has 
a  remedy  for  the  infringement  of  this  right.  If  then  the 
stream  is  diverted  by  altering  its  course,  or  cutting  down 
its  banks,  or  the  water  abstracted  from  it  for  unautho- 
rised purposes,  the  owner  has  his  right  of  action  against 
the  wrong  doer. 

In  the  present  case,  the  water  is  proved  to  have  been 
taken  from  the  river  after  it  formed  part  of  its  stream,  not 
by  the  reasonable  use  of  it  by  another  riparian  proprietor, 
but  by  the  digging  of  a  well,  which  is  clearly  a  diversion ; 
and  an  action  will  lie  at  common  law  against  the  Company 
for  the  injury  which  has  resulted  from  that  unauthorised 
act  to  the  known  right  of  the  mill-owners  If,  indeed,  it 
had  appeared  that  the  Company  were  ignorant,  and  could 
not  by  any  degree  of  care  have  ascertained,  before  making 
the  well,  that  it  would  have  the  effect  of  abstracting  the 
water,  and  when  they  discovered  that  it  did,  could  not 
have  repaired  the  mischief,  it  might  have  raised  a  question 
whether  the  action  was  maintainable;  but  this  point  is 
not  suggested  in  the  case,  and  it  would  be  immaterial  for 
the  decision  of  the  principal  question  in  the  case  before 
the  Master  of  the  Rolls,  as  will  appear  from  our  answer  to 
a  subsequent  question. 
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With  respect,  then,  to  the  right  of  action  of  the  mill- 
owners,  at  common  law,  against  the  Company,  for  ab- 
stracting  water  which  actually  had  formed  a  part  of  the 
stream  of  the  rivers  Grade  and  Bulboume  by  sinking  the 
well,  we  think  that  the  Company  are  liable  for  sinking  the 
well. 

As  to  the  abstraction  of  the  water  which  never  did  form 
part  of  the  rivers,  but  has  been  prevented  from  doing  so 
in  its  natural  course,  by  the  excavation  of  the  well,  whether 
the  water  was  part  of  an  under-ground  watercourse  or  per- 
colated through  the  strata,  we  are  also  of  opinion  that  an 
action  would  lie.  The  mill-owners  were  entitled  to  the 
benefit  of  the  stream  in  its  natural  course;  and  they  are 
deprived  of  part  of  that  benefit  if  the  natural  supply  of 

the  stream  is  taken  away. 

The  remaining  questions  are,  whether  the  sinking  of 
the  well  and  the  consequent  abstracting  of  the  water  of 
the  rivers,  and  the  waters  and  springs  supplying  it,  is  a 
breach  of  agreement  between  the  mill-owners  and  the  com- 
pany, of  the  11th  of  September,  1817,  or  of  the  obligation 
imposed  on  the  Company  by  the  Act  of  58  Geo.  3,  c.  xvi. 
We  are  of  opinion  that  the  taking  away  the  water  of  the 
rivers,  or  the  supply  of  the  rivers  from  springs  and  perco- 
lations, by  means  of  the  well,  is  a  breach  of  the  agreement 
and  also  of  the  Act  of  Parliament 

The  agreement  recites  the  Act  of  the  33  Geo.  3,  c.  Ixxx., 
which  provides  that,  before  any  of  the  brooks,  streams, 
rivulets,  waters,  watercoursesi  or  springs^  which  supply  the 
Gade  or  Bulboume,  or  any  of  the  streams  or  cuts  which 
were  formed  out  of,  or  communicated  with,  such  rivers  or 
streams,  should  be  taken  or  used  for  the  purposes  of  the 
canal;  and  before  the  rivers  Gade  or  Bidbourne,  or  such 
other  streams  or  cuts,  should  be  diminished  thereby,  a 
reservoir  should  be  made  for  the  collecting  flood-waters 
sufficient  to  supply  the  said  rivers  with  a  quantity  of  water 
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at  least  equal  to  what  should  be  taken  from  the  said  rivers, 
brooks,  streams,  cuts,  rivulets,  waters,  watercourses,  or 
springs,  for  the  use  of  the  canal;  and  that  whenever  there 
should  be  a  want  of  water  in  any  of  the  said  rivers, 
streams,  or  cuts,  for  the  use  or  supply  of  any  mill  or  mills 
thereon,  it  should  be  lawful  for  the  person  who  should  be 
appointed  as  thereinafter  mentioned,  and  he  was  thereby 
empowered  and  directed,  at  the  instance  of  the  occupiers 
of  such  mill  or  mills^  to  let  off  from  any  such  reservoir,  and 
to  conyey  to  any  such  river,  stream,  or  cuts,  by  means  of 
such  aqueducts  or  feeders  above  such  mill  or  mills,  such 
supply  of  water  as  should  be  eqtud  at  least  to  ike  quantity 
taken  from  suck  river,  s^eam,  or  cut,  above  such  miU,  for 
the  use  or  supply  of  the  said  canal :  provided  also,  that  in 
case  a  su£Scient  quantity  of  flood-waters  could  not  be  col- 
lected and  obtained  to  answer  the  purposes  aforesaid,  at 
all  times  and  seasons  of  the  year,  then  whenever  and  as 
soon  as  it  should  appear  that  such  a  sufficient  quantity  of 
flood- waters  could  not  at  all  times  be  collected  and  retain- 
ed, for  the  purpose  of  constantly  supplying  such  rivers, 
streams,  or  cuts,  and  serving  such  mills  with  a  quantity 
of  water  equal  at  least  to  what  should  be  taken  from  them 
for  the  use  and  supply  of  the  said  intended  canal,  the  said 
Company  of  proprietors  should  not,  at  any  time  thereafter, 
take  or  use  or  have  any  further  communication  with  any 
of  the  waters  of  the  said  rivers,  streams,  or  cuts,  or  either 
of  them,  or  with  the  brooks,  streams,  rivulets,  waters, 
watercourses,  or  springs,  which  then  supplied  the  said 
rivers,  streams,  or  cuts,  for  any  purposes  whatsoever  re- 
lating to  the  said  intended  canal,  but  should  from  thence- 
forth absolutely  cease  to  take  and  cause  to  be  taken  or  used 
the  said  waters,  or  any  part  thereof,  for  any  purposes 
whatsoever  relating  thereto,  except  it  were  the  waste 
waters  only  thereof,  after  the  same  were  discharged  from 
the  said  rivers,  streams,  or  cuts,  anything  in  the  said  Act 
contained  to  the  contrary  thereof  in  anywise  notwithstand- 
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ing.  The  agreement  then  recites  that  there  had  been  dis- 
putes between  the  mill-owners  and  the  Company;  and  that 
upon  mature  deliberation  it  was  admitted,  that  full  security 
could  be  obtained  for  the  mills,  and  an  end  put  to  dis- 
putes, by  varying  the  course  of  the  canal  in  a  tract  therein 
referred  to;  and  the  agreement  contains  a  covenant  by  the 
Company  to  endeavour  to  procure  an  Act  to  authorise  the 
deviation,  and  also  a  covenant  that  the  Company  should 
not  at  any  time  make  any  other  alteration  in  the  state  of 
communication  between  the  canal  and  the  said  rivers 
Gade  and  Bulboume  above  the  higher  mill,  or  any  diver' 
sum  of  the  waters  of  those  rivers,  but  the  eame  ehaU  con^ 
tinue  as  at  present  existing. 

It  appears  to  us  to  be  clear,  that  the  meaning  of  the 
agreement  was,  that  the  mill-owners  should  have  the  be- 
nefit of  all  the  waters  of  the  Gade  and  Bulboume,  and  of 
the  waters  or  springs  that  supply  those  rivers^  as  they  exist* 
ed  at  the  date  of  it  They  were  entitled  under  the  original 
Act,  33  Oeo.  3,  a  Ixxx.,  to  have  that  quantity  provided  by 
a  reservoir;  and  when  the  reservoir  is,  by  mutual  consent, 
done  away  with,  so  that  there  is  no  supply  to  be  provided 
equal  to  what  should  be  taken  from  the  rivers  or  the  wa- 
ters or  springs  supplying  these,  and  there  is  a  stipulation 
that  no  diversion  of  the  waters  of  the  rivers  should  be 
made,  hut  that  they  should  coTOinue  as  then  existing^  surely 
it  was  meant  that  they  should  not  only  not  take  from  the 
rivers  what  had  become  part  of  them,  but  that  they  should 
not  take  the  waters  or  springs  which,  in  their  natural 
courses,  would  form  part  of  those  rivers  in  their  then  ex- 
isting state.  It  was  meant  that  the  mill-owners  should 
have  the  benefit  of  the  full  flow  of  the  rivers  in  their  natu- 
ral state  as  they  were  at  the  date  of  the  agreement;  and  if 
so,  the  making  of  the  well,  which  had  the  efi^ect  of  diminish- 
ing the  flow,  was  a  breach  of  that  covenant.  Whether  the 
Company,  in  sinking  it,  could  have  protected  themselves  or 
not,  on  the  ground  that  they  took  all  reasonable  care,  and 
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could  neither  have  foreseen  the  injury  to  the  mill-owners 
nor  repaired  it,  they  were  bound  by  their  covenant  not  to 
diminish  the  supply.  If  they  did,  no  matter  what  was  the 
care  they  took,  it  was  an  absolute  engagement,  and  they 
are  liable. 

The  terms  of  the  Act  of  Parliament,  58  Geo.  3,  c.  xvi. 
which  prohibit  the  Company  from  making  a  diversion  of 
the  waters  of  the  rivers  Grade  and  Bulboume,  are  not  so 
clear.  They  are  only  bound  by  the  Act  not  to  divert  any 
of  the  waters  of  the  said  rivers,  or  either  of  them,  in  any 
other  manner  than  as  diverted  at  the  time  of  the  Act.  But 
we  think  that  the  same  construction  ought  to  be  put  on 
these  words  as  those  used  in  the  agreement,  and  that  the 
meaning  was,  that  the  rivers  should  be  left  with  the  same 
quantity  of  water,  so  far  as  the  acts  of  the  Company  were 
concerned.  This,  however,  we  apprehend  to  be  an  imma- 
terial point,  as  the  obligation  imposed  by  the  covenant  on 
the  Company  must  still  remain,  for  it  never  could  be  the 
intention  of  the  legislature  to  alter  it  by  the  58  Geo.  3. 

One  other  observation  only  remains  to  be  made,  viz. 
that  as  the  mill-owners  are  entitled  to  sue  the  Company 
for  a  breach  of  their  agreement,  by  diminishing  the  water 
of  the  rivers,  actual  loss  of  profit  by  being  unable  to  work 
the  mills  as  before  is  not  necessary  to  enable  the  owners 
to  recover,  nor  is  it  if  the  Company  was  not  authorised  to 
make  the  well  at  common  law:  Ernbrey  v.  Owen. 

We  therefore  answer  the  several  questions  of  the  Master 
of  the  Bolls  in  favour  of  the  plaintifik 
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Dickinson 
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Grand 
Junction 
Canal  Co. 


A  certificate,  in  conformity  with  the  above  opinion,  was 
afterwards  sent  to  the  Master  of  the  Rolls. 
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Jan,  24.  QaVIN  V,  AxLAN. 

A  defendant  is  X  HIS  was  a  rule  for  jud|2;meDt  as  in  case  of  a  nonsuit. — 

"ul^emlslli  Issue  was  joined  on  the  22nd  of  March,  1850;  on  the  Slst 

case  of  anon-  of  January,  1851,  the  plaintiff  was  discharged  under  the 

plaintiff,  after  Insolvent  Debtors  Act.     The  debt  for  which  this  action 

hMtokerthe  ^^  brought  was  inserted  in  his  schedule;  but  it  did  not 

inMiTent  Act,  ^PP^^  ixom  the  affidavits,  whether  the  assignees  were  will- 

and  inserted  in  ing  to  proceed,  or  whether  any  application  had  been  made* 

his  schedule  the  ,  J     rr 

debt  for  which      tO  them, 
the  action  is 
brought,  but  it 

wbethtttheal^  S.  Temple  shewed  cause. — The  plaintiff  ought  not  to 
inK^to'proc^"  ^  Compelled  to  proceed,  since  he  has  no  longer  any  inter- 
est in  the  action,  which  is  now  vested  in  his  assignees. 
No  application  has  been  made  to  the  assignees,  and  the  de- 
fendant should  be  left  to  take  down  the  cause  by  proviso. 
Taylor  v.  Montagtie(a)  and  Frodsham  v.  Rust  (6)  will  be  re- 
lied upon  in  support  of  the  rule ;  but  in  the  former  case  the 
assignees  had  refused  to  proceed  with  the  action,  and  the 
latter  is  at  variance  with  Cross  v.  Robertson  (c),  where, 
the  plaintiff  having  become  bankrupt  after  issue  joined, 
the  Court  discharged  the  rule  for  judgment  as  in  case  of  a 
nonsuit,  and  refused  to  direct  a  stet  processus. 

Wise  in  support  of  the  rule — The  plaintiffs  affidavit 
does  not  allege  that  the  claim  is  in  respect  of  a  bona  fide 
debt,  but  only  that  it  is  entered  in  his  schedule ;  and  it 
may  be  that  there  is  no  ground  whatever  for  the  action. 
In  Taylor  v.  Montagtce,  this  Court  refused  to  discharge  the 
rule  for  judgment  as  in  case  of  a  nonsuit  on  a  peremptory 
undertaking,  unless  security  for  costs  was  also  given. 
[Parke,  B. — It  only  decided  that,  where  the  assignees  re- 

(a)  2M.  &  W.  316.  (c)  7M.  &  Gr.  640;  8 Scott,  N. 

(6)  4  Dowl.  P.  C.  90.  R.  346. 
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fuse  to  proceed,  the  Court  will  insist  upon  a  peremptory  1852. 
undertaking  and  security  for  costa]  That  case  was  not 
referred  to  in  Cross  v.  Robertson,  The  14  Geo.  2,  c.  17,  s. 
1,  has  given  to  every  defendant  a  right  to  compel  the  plain- 
tiff to  proceed  according  to  the  course  and  practice  of  the 
Court ;  and  if,  in  this  case,  the  plaintiff's  excuse  is  that 
the  assignees  have  interfered,  it  is  incumbent  on  him  to 
shew  that  fact. 

The  Court  havbig  suggested  that  a  stet  processus  should 
be  entered,  both  parties  consented,  and  a  rule  was  drawn 
up  accordingly. 


BbETTEIiL  v.  DaWBS.  Jan,  27. 

X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  Under  the 
why  all  proceedings  on  the  judgment  recovered  in  this  ac-  companica 
tion  should  not  be  stayed  until  after  proof,  or  exhibiting  ^^f  "^"fo 
or  making  such  proof  as  the  plaintiff  might  be  able,  of  his  Vict.c.  45,  an 
debt  or  demand,  before  the  Master  in  Chancery  to  whom  ager^isadi*-" 
the  winding  up  of  the  affairs  of  the  Pennant  and  Cragven  fro^t^^«^offi- 
Consolidated  Lead  Mining  Company  had  been  referred,  pur-  ^^  manager;" 
suant  to  the  Joint  Stock  Companies  Winding-up  Act,  11  the  73rd  sec- 
&  12  Vict  c.  45.  ^  ^ohXt-' 

It  appeared  from  the  affidavits,  that  the  Company  was  *2-^^®j,^2"'^ 
formed  in  the  year  1848,  and  that  this  action  was  com-  appointment  of 
menced  in  June,  1851,  against  the  defendant,  who  was  a  ager,  tostay 
shareholder  in  the  Company,  to  recover  the  price  of  goods  J^^^J^^^m 
sold  by  the  plaintiff  to  the  Company.     Notice  of  trial  was  ^^'^^  after  proof 

t  i>,i  i/.n     before  the  Mas- 

given  for  the  13th  of  November ;  but  on  the  7th,  the  defend-  ter,  does  not  ap- 
ant  consented  to  a  Judge's  order  to  stay  proceedings  on  Siterim^mana- 
payment  of  debt  and  cost^  on  the  15th  of  December,  and  ?^  ®"^^  ^"  . 

*    "^  ^      ^  ^  '  been  appointed. 

in  default  thereof  the  plaintiff  to  be  at  liberty  to  sign  final 
judgment  and  issue  execution.  On  the  15th  of  December, 
the  plaintiff  was  served  with  notice  that  an  order  had 
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been  obtained  under  the  11  &  12  Vict.  c.  45,  for  winding- 
up  the  ^.ffairs  of  the  Company,  and  that  an  interim  ma^ 
nager  was  appointed.  The  debt  and  costs  not  having  been 
paid,  the  plaintiff  signed  final  judgment  on  the  16th  of 
December,  and  on  the  17th  issued  a  fi.  fa.,  under  which 
the  sheriff  levied  on  the  same  day.  Before  the  goods  were 
sold,  a  summons  was  taken  out  to  stay  proceedings;  and 
Martin^  B.,  ordered  that  the  amount  of  the  execution  be 
paid  into  Court  to  abide  the  event  of  the  present  rule. 

B.  C.  Robinson  shewed  cause. — First,  the  Court  has  no 
jurisdiction  to  stay  proceedings  under  the  73rd  (a)  section 
of  the  11  &  12  Vict.  c.  45,  because  no  official  manager  has 
been  appointed.  It  will  be  argued,  however,  that  an  inter- 
im manager  is,  for  this  purpose,  an  official  manager;  but  the 
whole  tenor  of  the  statute  shews  that  he  fills  a  totally  dis- 
tinct character.  His  powers  and  duties  are  defined  by  the 
20th  section  (6).     He  is  appointed  by  the  Master,  who  is 


(a)  Enacts,  "That,  after  the 
first  appointment  of  an  official 
manager,  no  creditor  or  other 
person  shall,  except  so  far  as  the 
Master  shall  permit,  have  power 
to  commence  or  to  proceed  with 
any  action  against  the  official 
manager,  or  against  the  company, 
or  any  other  person  representing 
the  same,  or  who  is  sued  as  a 
contributory  thereof,  until  after 
proof,  or  exhibiting  or  making 
such  proof  as  he  may  be  able,  of 
his  debt  or  demand  before  the 
Master,  as  hereinafter  mentioned ; 
and  it  shall  be  lawful  for  any 
Judge  of  the  Court  in  which  such 
action  shall  be  pending,  upon 
svmimons  taken  out  before  him 
for  that  purpose,  to  order  that 
all  further  proceedings  in  such 
action  shall  be  stayed  until  after 


such  proof  shall  have  been  made 
or  exhibited  before  the  Master." 
(6)  Enacts,  '"That  in  the  mean- 
time, and  until  an  official  ma- 
nager shall  be  appointed  as  here- 
inafter mentioned,  and  from  time 
to  time  when  there  shall  be  no 
official  manager,  it  shall  be  law- 
ful for  the  Master,  in  any  case 
in  which  he  shall  deem  it  ne- 
cessary or  expedient  so  to  do, 
immediately  upon  the  order  a1> 
solute  being  brought  in  before 
him,  to  appoint  by  writing  un- 
der his  hand  some  person  to  be 
the  interim  or  provisional  ma- 
nager of  the  property,  assets, 
and  effects  of  the  company  to 
which  such  order  absolute  shall 
relate,  or  of  such  part  or  parts 
thereof  a8  the  Master  shall  think 
fit;  and  the  person  to  be  so  ap- 
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the  sole  judge  of  the  necessity  or  expediency  of  so  doing, 
and  his  authority  is  limited  to  the  preservation  and  seen- 


1852. 


pointed  shall  thereupon  have  and 
exerciBe  all  such  and  the  like 
powers  and  authorities  as  are 
usually  given  to  and  are  had  and 
exercised  by  receivers  appointed 
by  the  Court  in  a  suit  duly  insti- 
tuted,   together  with   all   such 
powers  and  authorities  as  might 
be  had  and  exercised  by  any  offi- 
cial manager  to  be  appointed  un- 
der this  Act,  except  so  fiir  as  the 
Master  shall  otherwise  direct  in 
any  particular  case ;  and  the  per- 
son so  to  be  appointed  interim 
or  provisional  manager  shall  act 
in  all  things  under  the  direction 
of  the  Master,  in  collecting  and 
receiving  and  afterwards  dispos- 
ing of  the  property,  estate,  and 
effects  of  such  company,  or  such 
parts  thereof  as,  in  order  to  the 
preaervation  and  security  there- 
o^  shall  require  to  be  so  collected 
and  received ;  and  it  shall  be  law- 
ful for    such    interim    or   pro- 
visional manager,  acting  in  that 
behalf  under  the  direction  of  the 
Master  to  be  signified  by  writing 
under  his  hand,  to  pay  and  apply 
any  part  of  the  monies,  assets, 
and  effects,  to  be  collected,  re- 
ceived, or  got  in  by  him,  in  or 
towards  the  discharge  or  satis- 
faction of  any  judgment    debt 
which  shall  have  been  recovered 
against  such  company;  and  it 
shall  be  lawful  for  the  Master  to 
fix  the  amount  and  nature  of  the 
security  to  be  given  and  entered 
into  by  such  interim  or  provi- 
sional manager,  and  also  (if  the 
Master  shall  think  fit)  to  ai> 
point  any  person  to  be  interim 


or  provisional  manager  without 
giving  or  entering  into  any  secu- 
rity; and  the  security,  if  any,  to 
be  so  fixed  by  the  Master,  shall 
accordingly  be  given  and  entered 
into  by  such  interim  or  provi- 
sional manager :  Provided,  never- 
theless, that  upon  the  appoint- 
nent  of  an  official  manager  of 
such  company  under  this  Act^  all 
the  powers  and  authorities  of 
such  interim  or  provisional  man- 
ager shall  cease,  and  the  person 
who  shall  have  been  such  interim 
or  provisional  manager  shall, 
tha*eupon«  deliver  up  and  pay  to 
the  official  manager  all  the  goods, 
monies,  property,  and  effects  of 
such  company,  which  shall  have 
come  to  his  hands  as  such  interim 
or  provisional  manager  as  afore- 
said, together  with  all  books, 
papers,  and  writings  in  his  pos- 
session, custody,  or  power  re- 
lating thereto,  or  to  the  aflldrs 
of  such  company ;  and  it  shall  be 
lawful  for  the  Master  to  make  an 
order,  if  need  be,  directing  such 
delivery  and  payment  accord- 
ingly, and  for  vacating  any  recog- 
nisance entered  into  by  such  in- 
terim or  provisional  manager  and 
his  surety  or  sureties  (if  any): 
Provided  also,  that  no  action,  suit, 
or  other  proceeding  shall  be  in- 
stituted or  prosecuted  by  or 
againstany  interim  or  provisional 
manager,  to  be  appointed  as  here- 
in mentioned,  as  representing  the 
company,  otherwise  than  by  the 
style  and  designation  of  the  offi- 
cial manager  of  the  company;  and 
that  every  such  action,  suit,  or 
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rity  of  the  estate,  until  an  official  manager  is  appointed. 
On  the  other  hand,  public  notices  are  required  of  the  Mas- 
ter's intention  to  appoint  an  official  manager,  and  all  the 
contributories  are  entitled  to  offer  proposals  or  objections 
to  such  appointment:  (sect  21). — It  is  clear  from  the 
71st  section,  that  no  proof  of  debts  was  contemplated  un- 
til after  the  appointment  of  an  official  manager.  The  32nd 
section  empowers  the  Court  to  allow  remuneration  to  the 
official  manager;  and  hj  sections  35  and  36,  he  alone  is  to 
pass  accounts  before  the  Master,  and  keep  minutes  of  pro- 
ceedings. The  7th  section  of  the  Amendment  Act,  12  & 
13  Vict.  c.  108,  extends  the  provisions  in  those  respects, 
and  all  the  powers  and  duties  of  the  official  manager,  to 
the  interim  manager.  The  41st  section  provides  a  remedy 
for  undue  delay  by  the  official  manager;  but  there  is  no 
means  of  forcing  an  interim  manager  to  proceed.  The  com- 
mon law  right  of  the  subject  to  sue  cannot  be  taken  away, 
unless  by  express  words  or  necessary  implication:  Prescott 
V.  Hadoiv  (a).  But  the  58th  section  (6)  enacts,  "  that  except 


other  proceeding  shall  be  insti- 
tuted and  prosecuted  in  the  same 
manner,  and  with  the  same  effect 
to  all  intents  and  purposes,  as  if 
an  official  manager  of  the  company 
had  been  already  appointed,  and 
were  a  party  to  such  action,  suit^ 
or  other  proceeding,  in  the  place 
of  such  interim  or  provisional 
manager;  nor  shall  the  same 
abate  by  reason  of  the  appoint- 
ment of  an  official  manager,  but 
the  same  shall  be  carried  on  by 
or  against  him,  as  the  cajse  may 
be." 

(a)  6  Exch.  726. 

(b)  **  Provided  always,  Tliat 
except  as  is  by  this  Act  expressly 
provided,  nothing  in  this  Act 
contained,  nor  any  petition  or  or- 


der under  the  same,  for  the  dis- 
solution and  winding-up,  or  for 
the  winding-up  of  any  company, 
shall  extend  or  enlarge,  diminish, 
prejudice,  or  in  anywise  alter  or 
afiect  the  rights  or  remedies  of 
creditors  or  other  persons  not 
being  contributories  of  the  com- 
pany, or  the  rights  or  remedies 
of  creditors  being  also  contribu- 
tories, but  being  creditors  of  the 
company  upon  a  distinct  and 
independent  account,  whether 
against  the  company  or  against 
any  of  the  contributories  of  the 
same,  nor  the  rights  or  remedies 
of  the  company  against  any  con- 
tributories or  other  persons,  nor 
shall  alter  or  affect  any  contracts 
or  engagements  entered  into  by 
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as  is  by  that  Act  expressly  provided/'  nothing  therein  con-  1852. 
tained  shall  affect  the  rights  and  remedies  of  creditors. — 
The  second  objection  to  this  rule  is,  that  the  sheriff  has  al- 
ready levied  execution,  and  consequently,  quoad  the  plain- 
tiff, the  matter  is  at  an  end,  and  there  is  nothing  for  the 
Court  to  stay.  Macgregor  v.  KeSy  (a)  will  perhaps  be  re- 
lied on  by  the  other  side;  but  in  that  case  an  official  ma- 
nager had  been  appointed,  and  the  application,  though 
after  judgment,  was  before  the  writ  of  ca.  sa.  was  executed. 
\PcXlock^  C.  B. — I  cannot  imagine  that  the  statute  was  in- 
tended to  apply  where  judgment  has  been  perfected  by 
execution :  it  does  not  say  that  the  plaintiff  shall  recall 
his  writ.] 

BramwM  in  support  of  the  rule. — There  is  no  reason 
why  the  provisions  of  the  73rd  section  should  not  extend 
to  an  interim  manager  as  well  as  an  official  manager. 
They  are,  in  truth,  the  same  officer,  the  only  difference 
being,  that  the  appointment  of  the  one  is  permanent,  of  the 
other  temporary.  [Alderscm^  R — ^The  duties  of  an  interim 
manager  are  simply  to  collect  the  property  and  pay  judg- 
ment debts  (sect.  20);  the  official  manager  is  to  make  up 
the  books  of  accoimts,  sell  the  estate,  wind  up  the  affairs 
of  the  Company,  pay  the  debts,  and  distribute  the  surplus 
assets  among  the  parties  entitled  (sect  34).  Looking, 
therefore,  to  their  different  duties,  it  is  evident  that  the 
provisions  of  the  73rd  section  are  confined  to  cases  in 
which  an  official  manager  is  appointed.  The  interim  ma- 
nager is  to  act  as  a  receiver,  and  protect  the  assets;  the 
official  manager  is  to  settle  the  affairs  of  the  Company 
If  an  interim  manager  is  the  same  officer  as  an  official 
manager,  why  should  the  legislature  say,  ''that,  in  the 

or  with  the  company,  or  any  per-  proceedings  pending  at  the  date 

son  acting  on  behalf  of  the  same,  of  such  petition." 
previously  to  any  such  petition,  (a)  4  £xch.  801. 

nor  any  actions,  suits,  or  other 
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1853.  meantime,  and  until  an  official  manager  shall  be  appoint- 
^;:;;^  ed,- the  Master  may  appoint  an  interim  manager.  If,  in- 
deed,  an  interim  manager  were  appointed,  and  then  an 
official  manager,  and  the  latter  died,  the  73rd  section 
would  apply,  because  it  says,  ''after  the  first  appointment 
of  an  official  manager,"'  &c.]  The  72nd  section  shews  that 
the  legislature  contemplated  the  proof  of  debts  before  the 
appointment  of  an  official  manager,  for  it  directs  the  Mas- 
ter, within  ten  days  after  the  order  absolute,  to  advertise 
for  creditors  to  come  in  before  him;  whereas  an  official 
manager  cannot  be  appointed  until  fourteen  days  aft;er  the 
first  advertisement  for  that  purpose.  The  20th  section 
provides,  that  no  action  shall  be  brought  by  or  against 
any  interim  manager  otherwise  than  by  the  style  and  de- 
signation of  the  official  manager.  That  section  is  ex- 
plained by  the  50th,  which  enables  dissolved  companies  to 
sue  and  be  sued  in  the  name  of  the  official  manager. 
Those  sections  are  a  legislative  interpretation  of  the  mean- 
ing of  the  term  "  interim  manager.'' — Secondly,  the  object 
of  the  73rd  section  was  to  compel  all  creditors  to  prove 
their  debts  before  the  Master,  in  order  that  he  may  ascer- 
tain the  amount  of  the  claims,  and  adjust  them  accord- 
ingly; consequently,  it  is  immaterial  that  the  plaintiff  has 
proceeded  to  judgment  An  action  is  still  pending  while 
anything  remains  to  be  done;  and  here  the  goods  have  not 
been  sold. 

Pollock,  C.  B. — The  rule  must  be  discharged.  The  sta- 
tute in  question  has  given  rise  to  much  discussion  and 
considerable  doubt;  and  it  is  by  no  means  advisable  to 
express  an  opinion  upon  any  point  not  necessary  for  the 
disposal  of  the  case.  Upon  the  second  point,  therefore,  I 
shall  give  no  opinion,  although,  during  the  argument,  I 
have  intimated  my  present  impression  on  the  subject.  It 
appears  to  me  that  the  statute  makes  a  distinction  between 
an  interim  and  an  official  manager;  and  that  distinction 
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ia  sufficient  to  dispose  of  this  rula  In  truth,  it  was  a  1852. 
doubt  on  that  point  which  originally  induced  the  Court  to 
grant  the  rule.  Mr.  BrarmvM  impressed  upon  us  that  "in- 
terim manager'^  was  only  another  name  for  '^  official  mana- 
ger;" and  some  members  of  the  Court  entertained  sufficient 
doubt  upon  the  point  to  render  it  worthy  of  consideration. 
But  it  haying  been  argued,  we  are  satisfied  that  there  is 
not  so  clear  an  identity  between  the  interim  manager  and 
official  manager  as  to  prevent  the  plaintiff  from  having 
the  benefit  of  the  58th  section,  which  enacts,  that  nothing 
in  that  Act  contained  shall  affect  the  rights  of  creditors^ 
"  except  as  therein  expressly  provided."  It  is  sufficient  to 
say,  that  this  case  is  not  expressly  provided  for.  The  ap- 
plication is  founded  on  the  7Srd  section,  which  enacts, 
that,  after  the  first  appointment  of  an  official  .manager, 
proceedings  shall  be  stayed  until  proof  before  the  Master; 
and  it  is  admitted  that  here  there  has  been  no  such  ap- 
pointment. It  is  enough  to  say  that  the  construction  of 
the  statute  is  sufficiently  doubtful  to  prevent  us  from  in- 
terfering. And  as  this  is  an  appeal  from  the  decision  of  a 
Judge  at  Chambers,  the  rule  must  be  discharged  with 
costs. 

Pabke,  B. — I  am  entirely  of  the  same  opinion*  When 
the  motion  was  made,  I  certainly  felt  some  doubt  whether 
the  term  "  official  manager"  might  not  be  construed  to 
include  the  interim  manager,  seeing  that  the  7Srd  section 
prohibits  proceedings  against  the  official  manager  until 
after  proof;  and  by  the  20th  section  an  interim  manager 
can  only  be  proceeded  agaiost  by  the  style  of  official  ma- 
nager, and  in  the  same  manner  and  with  the  same  effect 
as  if  an  official  manager  were  appointed.  But,  on  full  con- 
sideration, that  doubt  is  removed.  It  is  best  to  adhere  to 
the  ordinary  grammatical  construction  of  a  statute,  unless 
it  leads  to  an  apparent  inconsistency  or  absurdity.  The 
words  "  official  manager"  must  be  understood  in  the  sense 
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185S.        in  which  they  are  previously  used,  namely,  a  manager 
b]J[^55^j^     having  the  entire  control  over  the  property  of  the  Com- 
^  «'•  pany.     I  concur  with  the  Lord  Chief  Baron  that  it  is  un- 

necessary  to  express  any  opinion  on  the  other  point. 

Alderson,  B. — If  the  goods  had  been  converted  into 
money,  there  could  have  been  no  doubt  as  to  the  second 
point,  for  then  the  plaintiff  would  have  ceased  to  be  a 
creditor.  It  is  not  necessary,  however,  to  decide  that  ques- 
tion. With  respect  to  the  main  point,  I  entertain  no  doubt. 
There  is  a  broad  distinction  between  an  interim  manager 
and  an  official  manager.  In  the  first  place,  the  20th  section 
says,  "  that  in  the  meantime,  and  until  an  official  mana- 
ger shall  be  appointed,  and  from  time  to  time  when  there 
shall  be  no  official  manager,"  an  "  interim  or  provisional 
manager  of  the  property,  assets,  and  effects  of  the  Com- 
pany," may  be  appointed.  That  of  itself  shews  a  distinc- 
tion between  the  two  managers,  for  the  one  is  to  be  appoint- 
ed untU  the  other  is  appointed ;  and  if  they  were  identical, 
"  interim  "  would  be  a  very  absurd  expression,  to  say  the 
least  of  it  Then  we  find  that  the  interim  manager  has 
the  property  of  the  Company  put  into  his  possession  only 
thus  far — ^he  has  power  to  collect  debts  and  satisfy  judg- 
ments, to  prosecute  and  defend  actions  brought  against  the 
Company,  and  do  all  things  necessary  for  the  purpose  of 
protecting  their  property.  Then  the  latter  part  of  the  20th 
section  says,  that  the  interim  manager  may  be  sued  as  the 
official  manager.  If  he  is  the  official  manager,  why  enact 
that  he  shall  be  sued  as  such?  Then  we  find,  that  when 
the  official  manager  is  appointed  he  has  different  duties  to 
perform.  The  interim  manager  has  not  the  books  of  ac- 
counts put  into  his  hands,  and  therefore  has  not  the  means 
of  managing  the  affairs  of  the  Company,  though  he  may 
protect  them  by  suing  or  being  sued.  The  official  mana- 
ger, on  the  other  hand,  has  all  the  books  and  papers  of 
the  Company  put  into  his  possession,  and  it  is  his  duty  to 
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make  out  lists  of  the  persons  who  have  claims  against  the  1862. 
Company,  and  place  them  before  the  Master,  who  is  to 
wind  up  the  affairs  of  the  Company.  These  are  some  of 
the  duties  of  an  official  manager  as  distinguished  from 
those  of  an  interim  manager;  and  this  difference  of  duties 
shews  that,  when  the  legislature  speaks  of  the  official  mana- 
ger, it  does  not  mean  to  include  the  interim  manager. 
Then,  by  the  73rd  section,  when  any  person  has  sued  a  con- 
tributory for  debts  of  the  Company,  the  suit  is  not  to  be 
stopped  until  after  the  appointment  of  an  official  mana- 
ger, that  is,  until  after  the  appointment  of  a  person  who 
has  those  peculiar  duties  to  perform  which  belong  to  the 
official  manager.  That  is  the  plain  sense  of  the  Act  of 
Parliament 

Platt,  R — ^The  o8th  section  says,  that,  except  as  by  that 
Act  provided,  nothing  shall  alter  or  affect  the  rights  or 
remedies  of  creditors  or  other  persons  not  being  contribu- 
tories  to  the  Company;  then,  upon  looking  to  the  73rd 
section,  I  find  an  express  enactment  concerning  the  cir- 
cumstances in  which  the  party  is  to  be  placed  in  order  to 
make  the  application  to  stay  proceedings,  that  is,  it  must 
be  after  the  first  appointment  of  an  official  manager.  An 
official  manager  is  a  person  who  has  certain  defined  duties 
to  perform,  and  as  it  requires  some  time  to  perfect  his  ap- 
pointment, it  is  necessary  to  appoint  some  person  to  pro- 
tect the  property  in  the  meantime.  He  is  called  an  .in- 
terim manager,  and  his  duties  are  quite  distinct  from  those 
of  the  official  manager;  and  therefore,  when  we  find  an 
express  enactment  in  the  73rd  section,  pointing  to  certain 
consequences  which  follow  the  appointment  of  an  official 
manager  alone,  why  are  we  to  extend  that  provision  to  an 
interim  manager?  If  the  legislature  intended  to  include 
the  interim  manager,  how  easy  it  would  have  been  to  have 
inserted  in  that  section  the  words  "  after  the  first  appoint- 
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1852.  ment  of  an  interim  or  official  manager."  The  exclusion 
of  those  words  seems  to  me  to  render  it  clear  that  the  legis- 
lature intended  the  enactment  to  apply  only  to  an  official 
manager. 

Rule  discharged,  with  cost& 


Jan,  31.  DOBSON  t^.  BboCRLBBAKK. 

It  ia  no  aniwer  X  HIS  was  a  rule  for  judgment  as  in  case  of  a  nonsuit. 
juc^ent*L  ia  Issue  was  joined  on  the  6th  of  November,  1850,  and  notice 
^  ^i  the'  ^^  *^*^  Siv®^  0*^  *^o  following  day;  but,  on  the  9th  of  No- 
defendant  pro-  vember,  the  defendant  obtained  an  injunction  from  the 
by  injunction,  Court  of  Chancery  restraining  the  trial.  On  the  12th  of 
beendLMoivS^*  Junc,  1851,  the  injunction  was  dissolved;  and  on  the  14th 
at  all  eventa,  q{  June,  the  plaintiff  gavc  a  fresh  notice  of  trial,  but  did 

where  the  plain- 

tiff  has  subse-  not  try;  and  on  the  22nd  of  November  he  gave  another  no- 
S«h  n^lce*of*  ^cc,  which  he  countermanded. 

trial. 

Raymond  shewed  cause  (Jan.  24). — Where  a  defendant 
has  once  prevented  the  plaintiff  irom  proceeding  to  trial, 
no  subsequent  default  can  arise.  The  14  Geo.  2,  c.  17,  s.  1, 
enables  a  defendant  to  obtain  judgment  as  in  case  of  a  non- 
suit, if  the  plaintiff  does  not  proceed  to  trial ''  according  to 
the  course  and  practice  of  the  Court."  That  is  a  condi- 
tion which  the  defendant  has  by  his  own  act  restrained 
the  plaintiff  from  complying  with.  It  is  immaterial  that 
the  injunction  was  afterwards  dissolved,  for  a  condition 
once  suspended  is  gone  for  ever.  Besides,  the  plaintiff 
cannot  be  placed  in  statu  quo.  He  may  have  expended  in 
the  proceedings  in  equity  the  money  which  would  have 
enabled  him  to  carry  his  cause  to  trial.  There  is  no  direct 
authority  in  point.  In  Lush's  Prac,  p.  549,  it  is  said,  that 
the  rule,  when  regularly  obtained,  can  only  be  discharged 
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ou  a  peremptory  undertaking,  "  except  where  the  default        1852. 
has  been  occasioned  hj  some  act  or  some  change  of  cir-       dobson 
cumstances  on  the  part  of  the  defendant,  which  affords  a  _       ^* 

'^  .  Bbocklbbank. 

reasonable  excuse  to  the  plaintiff  for  not  proceeding. '  In 
Archb.  Prac.,  8th  edit,  Yol.  2,  p.  1301,  it  is  laid  down  that 
the  Court  "  will  not  grant  such  leave  where  the  plaintiff 
was  prevented  from  proceeding  by  injunction ;"  and  refer- 
ence is  made  to  an  anonymous  case  (a)  in  Chitty's  Reports. 
That  case,  however^  does  not  decide  the  present  point, 
since  there  the  injunction  was  in  force  at  the  time  the 
motion  for  judgment  was  made. 

Maynard  in  support  of  the  rula — The  injunction  only 
suspended  the  proceedings,  and  the  plaintiff  was  bound  to 
try  in  due  course  after  it  was  dissolved.  But,  whatever 
its  effect,  the  plaintiff  has  committed  two  new  defaults; 
for  each  notice  of  trial  was  in  the  nature  of  a  condonation 
of  the  defendant's  act  The  case  falls  within  the  principle 
of  the  decision  in  Oarven  v.  Birch  (b).  There  the  plaintiff 
abstained  from  trying  his  cause  at  the  assizes,  for  which  he 
had  given  notice,  in  consequence  of  a  proposal  from  the 
defendant  that  it  should  await  the  event  of  another  action 
against  the  defendant;  and  it  was  held  by  Parke,  R,  that 
although  the  not  proceeding  to  trial  at  the  first  assizes 
was  sufficiently  excused,  yet  that  the  not  trying  at  a  sub- 
sequent assize  was  a  default  which  entitled  the  defendant 
to  move  for  judgment 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said — ^The  question  in  this  case  was, 
whether  the  circumstance  of  a  defendant  having  obtained 
an  injunction  to  prevent  the  trial  of  a  cause,  is  to  be  con- 
sidered such  an  impediment  to  the  proceedings  of  the 
plaintiff,  that  he  is  thereby  relieved  for  ever  after  from 

(a)  1  Chit.  280,  n.  (b)  11  M.  &  W.  544. 
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1662.        taking  his  cause  down  for  trial;  or  whether  it  is  merely  an 
DousoN       interruption,  which  ceases  as  soon  as  the  injunction  is  re 
*'■  moved,  when  it  becomes  the  duty  of  the  plaintiff  to  pro- 

ceed  to  trial  according  to  the  practice  of  the  Court  We 
are  of  opinion  that,  as  soon  as  the  injunction  is  removed,  a 
plaintiff  is  bound  to  try  according  to  the  practice  of  the 
Court  On  the  present  occasion  the  injunction  was  ob- 
tained very  shortly  after  issue  joined;  and  having  been 
dissolved  on  the  12th  of  June,  1861,  the  plaintiff  gave  no- 
tice of  trial  on  the  14th  of  June,  1861,  and  again  on  the 
22nd  of  November.  It  may  be  that,  independently  of 
these  two  notices,  the  plaintiff  was  bound  to  try  according 
to  the  practice  of  the  Court,  after  the  injunction  was  dis- 
solved; but,  no  doubt,  when  he  has  twice  given  notice  of 
trial  and  twice  failed,  it  is  very  unreasonable  to  say  that 
he  will  not  now  go  to  trial,  because  the  proceedings  were 
formerly  stayed  by  injunction  for  a  certain  tima  We  are 
of  opinion,  therefore,  that  the  rule  must  be  made  absolute, 
unless  the  plaintiff  will  give  a  peremptory  undertaking  to 
try  on  the  first  occasion. 

Rule  discharged  on  a  peremptory  undertaking. 
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Crowlby  and  Others  v.  Vitty.  jan,  29. 


p, 


RENTICE  moved  for  a  rule  calling  on  the  plaintiffs  in   By  a  written 
the  above  cause,  and  the  Judge  of  the  County  Court  of  ^^SriVto 
Surrey,  to  shew  cause  why  a  writ  of  prohibition  should  not  **>«  defendant 

•''  ^  ^        '  *  certain  piemue 

issue  to  restrain  the  judge  of  the  said  court  from  proceed-  at  a  rent  of  20«. 

.      .1        1  1   •    X  a-week,  payable 

IDg  in  the  above  plaint  as  demanded; 

It  appeared  from  the  affidavits  that,  on  the  15th  January,  Sm  to  miit'frl»m 
18*9,  A.  H.  and  &  Crowley  (the  plaintiffs),  and  J.  Vitty  j^j^^^jj^^ 
(the  defendant),  entered  into  an  agreement  in  writing,  ingtheconti- 
whereby  "  the  former  agreed  to  let,  and  the  latter  to  take,  tc^^y^thc" 
the  house  and  premises,  54,  Lower  Marsh,  Lambeth,  on  SlSylSeed 
the  following  terms  and  conditions :  viz.  rent  at  the  rate  J^^^  *^«  ^«- 

fedant  to  accf  pt 

of  20&  per  week,  payable  as  may  be  demanded  by  the  said  16«.  a-week, 
A.  H.  and  S.  Crowley.     Four  weeks'  notice  to  qidt  from  ^iSnglypaid, 
any  day,  and  by  either  party,  to  be  considered  a  legal  and  ^®°  th^^dt 
sufficient  notice  to  quit;  to  be  in  writing.     Possession  is  fendantanb- 
respectively  given  and  taken  on  the  15th  January,  1849,  tren  for  that 
from  which  day  rent  is  to  commenca^'  The  defendant  paid  ^^^no 
rent  under  this  agreement  for  some  weeks:  but,  being  un-  newdemwe  was 

^*  ...  thereby  created, 

able  to  continue  the  payments,  in  April,  1849,  it  was  ver-  and  conae- 

bally  agreed  between  the  plaintiffs  and  defendant  that  the  Munty^coort 

latter  should  hold  the  premises  at  the  weekly  rental  of  16«.,  ^  "X'^''" 

which  was  subsequently  paid:  and  on  two  several  occa-  I22nd  section 

,  ,      1   /.  of  the  9  &  10 

sions  the  plaintiffs  distrained  for  the  same.     The  defendant  Vict.  c.  95,  the 

deposed  that  the  annual  value  of  the  premises  was  602.  at  ^ve  5of 

the  least    On  the  Ist  September,  1851,  the  defendant  was 

served  with  notice  to  quit  on  the  29th ;  but  not  having 

done  so,  the  plaintiffs  entered  a  plaint  in  the  county  court, 

under  the  122nd  section  of  the  9  &  10  Vict  c.  db(a).    It 

was  objected  that  the  Court  had  no  jurisdiction,  inasmuch 

(a)  That  section  enacts,  '^  That  house,  hmd,  or  other  corporeal 
when  and  so  soon  as  the  term  hereditament,  where  the  value  of 
and  interest  of  the  tenant  of  any      the  premises  or  the  rent  payable 

VOL.  VII.  T  EXCn. 


320 


EXCHEQUER  RBPO&TS. 


1862. 


as  the  rent  in  the  written  agreement  exceeded  602.,  and  it 
was  not  competent  to  vary  its  terms  by  a  verbal  agree- 
ment to  accept  a  reduced  rent  The  judge,  however,  made 
an  order  for  possession. 


Prentice  (after  stating  the  above  facts). — ^Since  the  case 
o{  MarshaU  v.  Lynn  (a),  it  can  scarcely  be  contended  that 
the  terms  of  a  written  agreement  may  be  altered  by  parol; 
but  it  will  be  argued  on  the  other  side,  that  the  verbal 
agreement  to  accept  a  reduced  rent  operated  as  a  surren- 
der and  re-demise  of  the  premises.  But  this  agreement 
cannot  have  that  effect,  for  the  same  tenant  remains  in 


in  respect  of  such  tenancy  did  not 
exceed  the  sum  of  60^.  by  the  year, 
and  upon  which  no  fine  shall  have 
been  paid,  shall  have  ended,  or 
shall  have  been  duly  determined 
by  a  legal  notice  to  quit,  and  such 
tenant,  or,  if  such  tenant  do  not 
actually  occupy  the  premises,  or 
occupy  only  a  part  thereof,  any 
person  by  whom  the  same  or  any 
part  thereof  shall  be  then  actually 
occupied,  shall  neglect  or  refuse 
to  quit  and  deliver  up  possession 
of  the  premises,  or  of  such  part 
thereof  respectively,  it  shall  be 
lawful  for  the  landlord  or  his 
agent  to  enter  a  plaint  in  the 
County  Court  to  be  holden  under 
this  Act^  and,  thereupon,  a  sum- 
mons shall  issue  to  the  person  so 
neglecting  or  refusing;  and  if 
the  tenant  or  occupier  shall  not 
thereupon  appear  at  the  time 
and  place  appointed,  and  shew 
cause  to  the  contrary,  and  shall 
still  neglect  or  refuse  to  deliver 
up  possession  of  the  premises,  or 
of  such  part  thereof  of  which  he 
is  then  in  possession,  to  the  said 
landlord  or  his  agent,  it  shall  be 


lawful  for  such  landlord  or  agent 
to  give  to  the  Court  proof  of  the 
holding,  and  of  the  end  or  other 
determination  of  the  tenancy, 
with  the  time  or  manner  thereof, 
and,  where  the  title  of  the  land- 
lord has  accrued  since  the  letting 
of  the  premises,  the  right  by 
which  he  claims  the  possession ; 
and  upon  proof  of  service  of  the 
summons,  and  of  the  neglect  or 
refusal  of  the  tenant  or  occupier, 
as  the  case  may  be,  it  shall  be 
lawful  for  the  judge  to  issue  a 
warrant  under  the  seal  of  the 
Court  to  any  bailiff  of  the  Court^ 
requiring  and  authorising  him, 
within  a  period  to  be  therein 
named,  not  less  than  seven  or 
more  than  ten  clear  days  from 
the  date  of  such  warrant,  to  give 
possession  of  the  premises  to  such 
landlord  or  agent ;  and  such  war- 
rant shall  be  deemetl  a  sufficient 
warrant  to  the  said  bailiff  to 
enter  upon  the  premises,  with 
such  assistants  as  he  shall  deem 
necessary,  and  to  give  possession 
accordingly,"  &c. 
(a)  6M.  &W.  109. 
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possession,  and  for  the  same  temt  All  the  authorities  on  the  1852. 
subject  are  reviewed  in  Smith's  Lead.  Cas.  vol.  ii.  p.  459  a, 
where  reference  is  made  to  a  case  of  Creagh  ▼.  Blood(a\  in 
which  %r  E.  Sudden,  C,  after  expressing  a  doubt  whether 
an  estate  of  freehold  could  be  surrendered  by  operation  of 
law,  says,  "Where  the  statute  speaks  of  surrender  by  oper- 
ation of  law,  it  certainly  alludes  to  those  surrenders  where 
a  party,  whether  by  estoppel  or  otherwise,  accepts  an  estate 
inconsistent  with  the  estate  he  has/'  It  must  be  admitted 
that  the  authorities  on  the  subject  are  not  uniform,  but 
the  true  doctrine  is  laid  down  by  this  Court  in  Lyon  v. 
Eeed  (6),  viz.  that  the  term  '^  surrender  by  operation  of 
law''  is  properly  applicable  to  cases  where  the  owner  of  a 
particular  estate  has  been  a  party  to  some  act,  the  validity  of 
which  he  is  by  law  afterwards  estopped  from  disputing,  and 
which  would  not  be  valid  if  his  particular  estate  continued 
to  exist.  Nickdls  v.  Athergtane(c)  proceeded  on  the  ground 
of  estoppel  Here  the  verbal  agreement  is  not  binding  as 
a  new  demise,  for  there  is  no  consideration  to  support  it. 
Besides,  it  is  sworn  that  the  annual  value  of  the  premises 
is  above  502.,  and  the  county  court  has  no  jurisdiction  if 
either  the  value  or  rent  is  above  that  amount.  [Parker 
R — There  is  evidence  that  the  premises  are  not  worth  5Qf. 
a-year,  for  the  landlords  have  consented  to  take  less.] 

Pearson  shewed  cause  in  the  first  instance. — ^This  case 
falls  within  the  principle  laid  down  in  Lyon  v.  Reed,  viz. 
that  a  surrender  by  deed  is  unnecessary,  where  the  former 
lessee  is  the  party  who  takes  the  new  lease,  as  the  fact  of 
his  so  doing  is  evidence  that  the  new  lease  has  been  ac- 
cepted by  him,  and  such  acceptance  operates  as  a  surrender 
in  law.  It  is  conceded  that  Oeeckie  v.  MonJe  (d),  Doe  d. 
Monk  V.  Oeeckie  (e),  and  Clarke  v.  Moore  (J),  are  at  variance 

(a)  3  Jones  &  Lat  133.  (^  1  Car.  &  K.  307. 

lb)  13  M.  &  W.  285.  (e)  5  Q.  B.  841. 

Ic)  10  Q.  B.  944.  (/)  1  Jones  &  Lat  723. 

y2 
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with  that  view;  but  Buckworih  y.  Simpson  (a)  is  an  autho- 
rity to  shew  that  a  new  relation  of  landlord  and  tenant 
may  arise  by  implication  from  the  situation  of  the  parties. 
In  Oare  v.  Wright  (b),  the  defendant's  giving  up  possession 
was  held  a  sufficient  consideration  for  an  abandonment  of 
the  rent;  so  here,  the  consent  of  the  plaintiffs  to  accept  a 
reduced  rent,  is  a  sufficient  consideration  to  create  a  new 
tenancy  on  those  term&  [Martitiy  B. — Suppose  the  plain- 
tiffs sued  the  defendant  for  the  rent  of  20&,  would  it  be  any 
answer  to  say,  that  they  agreed  to  accept  16&?]  The 
county  court  judge  was  the  sole  judge  of  whether  the  case 
came  within  the  Act  The  reduced  rent  is  a  criterion 
of  the  yalue.  [Alderson,  B. — Suppose  a  person  takes  a 
piece  of  ground  at  a  rent  of  25Z.  a  year,  and  builds  on  it  a 
house  worth  200OL,  could  the  owner  of  the  land  proceed 
in  the  county  court  under  the  section  in  question?  Parke, 
R — There  is  nothing  to  bind  the  plaintiffs  to  accept  the 
reduced  rent  The  transaction  really  amounts  to  no  more 
than  an  indulgence  on  the  part  of  the  landlords,  which 
may  be  put  an  end  to  at  any  time.  There  was  no  surrender, 
because  there  was  no  new  demise.  Therefore,  the  rent  be- 
ing above  602.,  it  is  unnecessary  to  consider  the  point  with 
reference  to  the  value.  Martin^  B. — ^This  is  nothing  more 
than  the  plaintiffs  saying,  ''  I  will  take  40Z.  instead  o{52L"} 

Pbr  Cubiam  (c). — ^The  rule  must  be  absolute. 

Rule  absolute. 

(a)  1  C.M.&R834.  (c)  Pollock,  C.  B.,  Parke,  B., 

lb)  8  A.  &  £.  118.  Alderson,  R,  and  Martin,  B. 
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Mabks  t;.  Hamilton.  jbn.  34. 

L  HIS  was  an  action  of  covenant  against  the  Sun  Fire  An  mBoWent 
Office,  sued  in  the  name  of  their  treasurer,  under  the  54  inhii'poMe*- 
Geo.  3,  c.  ix.,  on  a  policy  of  insurance,  eflFected  by  the  plain-  "^g51hf*e 
tiff  on  a  dwelling-house,  auction  room,  and  offices,  house-  ▼eated  in  the 
hold  goods,  fixtures,  wearing  apparel,  &c.    The  declaration  signee,  nnder 
contained  the  usual  averment,  that,  at  the  time  of  the  mak-  ^^  x^q,  •.  37, 
ins  of  the  policy,  and  from  thence  until  and  at  the  time  of  ?*•  ne^frth©- 
the  loss  and  damage  &c.,  the  plaintiff  was  interested  in  the  able  interest  in 
said  dwelling-house,  &a    The  defendants  pleaded  (inter 
alia),  that  the  plaintiff  was  not,  at  the  time  of  the  loss,  in- 
terested in  the  said  dwelling-house,  modo  et  formft. 

At  the  trial,  before  PoUock,  C.  B.,  at  the  Middlesex  Sit- 
tings after  last  Term,  it  appeared  that>  in  April,  1848,  the 
plaintiff  was,  on  his  own  petition,  discharged  under  the 
Insolvent  Debtors  Act,  1  &  2  Vict  a  110.  On  the  5th  of 
September  following,  he  effected  the  policy  in  question,  on 
property  acquired  by  him  after  his  discharge.  The  pre- 
mises and  goods  were  destroyed  by  fire  on  the  11th  of  No- 
vember, 1848,  subsequently  to  which,  his  creditors  having 
discovered  fraud  in  the  proceedings,  he  was  again  brought 
before  the  Court;  and  on  a  re-hearing  of  the  case,  the  ori- 
ginal order  of  discharge  was  annulled,  and  he  was  adjudged 
to  be  imprisoned  for  twelve  months  from  the  date  of  the 
vesting  order.  The  learned  Judge  directed  the  jury  that 
the  plaintiff  had  an  insurable  interest  in  the  property  in 
question,  and  a  verdict  was  found  for  him,  with  7002.  da- 
mage& 

The  Attomey-Oeneral  moved  (January]  5)  for  a  new  trial, 
on  the  ground  of  misdirection. — The  plaintiff  had  no  in^ 
surable  interest  in  this  property.  The  1  &  2  Vict  a  ]  10, 
s.  37,  vests  in  the  provisional  assignee  all  the  property 
which  an  insolvent  possessed  at  the  time  of  filing  his  peti- 


Hamilton. 
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1862.  tion,  and  also  all  the  future  estate  which  he  may  acquire 
Marks  before  he  becomes  entitled  to  his  discharge.  Now,  in  this 
case,  the  order  for  the  insolrent^s  discharge  having  been  an- 
nulled, he  was,  at  the  time  he  effected  the  insurance,  in 
the  same  position  as  if  the  order  had  never  been  made; 
and  consequently  the  provisional  assignee  was  entitled  to 
the  property  in  question,  and  might  compel  the  insurance 
Company  to  pay  the  money  to  them.  A  party  who  insures 
must  have  a  real  and  tangible,  and  not  a  mere  speculative, 
interest  in  the  property  insured.  [PoUock,  C.  B. — ^It  is 
enough,  if  he  is  responsible  to  some  person  for  the  property. 
There  are  many  cases  on  marine  policies,  which  shew,  that 
if  a  person  can  be  called  upon  to  account  for  property,  he 
has  an  insurable  interest  in  it  (a).  Alderson,  B. — ^The  in- 
solvent, having  the  possession  of  the  property,  is  responsi- 
ble for  it  to  his  assignees;  then  why  may  he  not  insure  it?] 
He  has  simply  a  naked  possession  by  permission  of  his  as- 
signees. 

Cur.  adv.  vult 

Pollock,  C.  B. — In  this  case,  which  was  a  motion  by  the 
Attorney-Oenerai  for  a  new  trial,  on  the  ground  that  there 
was  no  insurable  interest  in  the  plaintiff,  who  was  an  in- 
solvent, and  had  acquired  property  after  be  had  obtained 
his  discharge,  and  insured  it,  and  subsequently  the  dis- 
charge was  revoked,  we  are  all  clearly  of  opinion  that,  as 
he  was  in  possession  as  the  apparent  owner,  responsible  to 
those  who  were  the  real  owners,  he  had,  under  those  cir- 
cumstances, an  insurable  interest.  That  is  all  that  we  have 
to  inquire  into,  and  we  think  that  there  ought  to  be  no 
rule  to  consider  a  question  which  we  look  upon  as  a  very 
plain  one. 

Rule  rciused. 

(a)  See  the  cases  collected,  1  Amoold  on  Insuraooe,  229. 
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1852. 

nuMFBET  V.  The  London  and  North-Wkstern  Railway     j^n,  24. 

Company. 

vy ASE — ^The  declaration  stated  that,  before  and  at  the  ^^  action  ^ , 

trespau  to  landf 

time  of  the  committing  ofihe  grievances  by  the  defendants,  the  locui  in  quo 
a  certain  close,  with  the  appurtenances,  situate  in  the  si^atedby^ 
parish  or  hamlet  of  Thorpe  Lan^n,  in  the  county  of  a^attait,orother 

*     ^  *  o        »  •'  descnption,  wm 

Leicester,  that  is  to  say,  a  certain  close  abutting,  on  the  it  was  at  the 
south  and  on  the  east,  on  a  certain  close  in  the  occupation  paas,  and  not  at 
and  poseeeeion  of  Ae  defendants,  and  on  the  west  on  a  cer-  latio"* Vhere- 
tain  highway  leading  from  Great  Bowden  to  Welham,  was  P^  ^^"*» 

^^         <f    ^  *3  '  in  an  action 

in  the  possession  and  occupation  of  a  certain  person,  to  by  a  rerenion- 

wit,  J.  Ward,  as  tenant  thereof  to  the  plaintiff,  the  rerer-  tion  deacnbed 

sion  of  and  in  the  said  close  then  and  still  belonging  to  ^l^^^JS^^on 

the  plaintiff;  yet  the  defendants,  well  knowing  the  pre-  thewuthand 

east  on  a  close 

mises,  but  contriving  &c.  to  injure  the  plaintiff  in  his  re-  in  the  occupa- 
▼ersionary  estate  and  interest  of  and  in  the  said  close,  ti^ofth^de^ 
with  the  appurtenances,  whilst  the  said  close  was  held  by  J^e^°f^l^ 
the  said  tenant  thereof  as  aforesaid,  and  whilst  the  plaintiff  (aRaQwayCom- 

•  It*  /••<!  •  0  P'^^y)*  pleaded, 

was  so  interested  therein  as  aforesaid,  to  wit,  on  &c.,  wrong-  that  they  took 
fully  and  unjustly,  without  the  leave  or  license  and  S^J^'^emid 
against  the  will  of  the  plaintiff,  cut,  dug,  excavated,  and  close,  abutting 

^  *^  ,  m  3    ^^     ®  south  on 

made  divers  holes  and  pits  in  the  said  close,  and  removed  the  fence  of 
a  large  quantity  of  gravel,  &c  ,indL  th^^S- 

There  was  also  a  count  in  trover.  ?Sq°^°!**'oa 

Pleas  to  first  count — ^That  the  defendants  were  and  are  m.  32,  ss, 

_^_  which  was  the 

the  London  and  North-Western  Railway  Company,  in-  trespass  com- 
corporated  by  the  Act  of  Parliament  &a  (9  &  10  Vict  c.  ?t^^  ^^ 
cciv.).    That  the  London  and  Birmingham  Railway  Com-  the  trial*  that, 

'  1  -r*.       **  ^®  tune  the 

pany,  in  the  said  Act  mentioned,  was  the  London  and  Bir-  trespass  was 
mingham  Railway  Company  mentioned  in  the  Act  of  Par-  ^osehi  ques- 
liament  made  and  passed  in  the  same  session,  &c.  (9  &  IhTfen^fof  the 

railway,  but 
that  anerwaidfl 
the  defendants  took  possession  of  and  purchased,  under  the  provisions  of  the  aboye  Act,  a  small  part 
of  it  adjoining  the  railway,  so  that  the  plaintiff's  description  was  correct  at  the  time  of  declaration, 
but  not  at  the  time  of  the  trespass : — Hdd^  that  the  plaintiff  could  not  recoyer,  for  want  of  a  new  as- 
signment 


( 
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1852.        10  Vict,  a  cxvii.).     That  a  certain  part  of  the  close  in  the 

HuMFRKY     declaration  mentioned  is  of  the  size  of  one  acre,  and  is 

,      ^«  longer  in  measuring  it  from  its  east  to  its  west  end  than 

London  and     .     ,     ,  ,  , 

North  it  is  in  measuring  it  from  its  north  to  its  south  side,  and 
Railway  Co,  at  its  west  end,  and  where  it  abuts  upon  the  highway  in 
the  declaration  mentioned,  terminates  in  a  pointed  shape 
like  an  acute  angle,  and  which  said  part  of  the  close  in 
the  declaration  first  mentioned  is  land  which,  on  the 
north  side  thereof,  abuts  on  land  in  the  occupation  of  the 
defendants,  and  on  the  south  side  thereof,  on  the  fence  of 
the  railway  there,  the  site  of  which  railway  there  is  part 
of  the  close  in  the  declaration  mentioned  as  being  in  the 
occupation  and  possession  of  the  defendants,  and  which 
said  part  of  the  close  in  the  declaration  menti(med  i8  also 
part  of  the  piece  of  land  hereinafter  for  convenience  called 
land  (A).  That,  after  the  passing  of  both  the  said  Acts, 
and  before  the  expiration  of  the  period  of  fiye  years  from 
the  passing  of  the  secondly  mentioned  Act,  and  more  than 
three  weeks  before  the  entry  of  the  defendants  as  herein- 
after mentioned,  to  wit,  on  &c.,  the  said  land  (A.),  not  then 
or  at  any  of  the  times  hereinafter  mentioned  being  a  garden, 
orchard,  or  plantation,  attached  or  belonging  to  a  house, 
&c.  (negativing  the  exceptions  in  the  32nd  section  of  the 
Railways  Clauses  Consolidation  Act,  8  &  9  Vict  c.  20),  but 
then  being  required  by  the  defendants  for  the  purpose  of 
obtaining  materials  for  the  construction  and  repair  of  the 
said  railway,  by  the  secondly  mentioned  Act  authorised 
to  be  made,  and  the  accommodation  works  connected  there- 
with in  the  Railways  Clauses  Consolidation  Act,  1845,  men- 
tioned, and  being  within  the  limits  prescribed  by  the  said 
secondly  mentioned  Act,  as  limits  within  which  the  said 
London  and  Birmingham  Railway  Company  might  enter 
upon  the  land  within  such  limits,  and  no  part  thereof  being 
more  than  two  hundred  yards  distant  from  the  centre  of 
the  railway  as  delineated  on  the  plan,  they  the  defendants 
did  give  notice  in  writing  to  the  plaintiff,  then  being  the 
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owner,  and  to  the  said  J.  Ward,  then  being  the  occupier  of        1858. 
the  said  land  (A.),  of  their  intention  to  enter  upon  the  said      humpbst 
land  (A.),  for  the  purpose  for  which  the  same  close  was  so    ,      ^* 

^     '\  x-     x-  ^  ^  London  and 

then  required  as  aforesaid,  and  did  in  such  notice  state  North 
the  substance  of  the  provisions  contained  in  the  Railways  railway  Go. 
Clauses  Consolidation  Act,  1845,  aforesaid,  respecting  the 
right  of  the  plaintiff  and  the  said  J.  Ward,,  as  such  owner 
and  occupier  as  aforesaid,  to  require  the  defendants  to  pur- 
chase the  said  land  (A.),  or  to  receive  compensation  for  the 
temporary  occupation  thereof,  as  the  case  might  be,  and 
did  so  then  give  such  notice  to  the  said  plaintiff  by  leaving 
the  same  at  the  plaintiff's  then  last  usual  place  of  abode, 
and  did  so  then  give  such  notice  to  the  said  J.  Ward,  by 
then  serving  the  same  on  the  said  J.  Ward  personally. 
That  the  defendants  did  afterwards,  and  three  weeks  after 
the  said  notice  had  been  so  given  as  aforesaid,  and  before 
the  expiration  of  the  said  period  of  five  years  from  the 
passing  of  the  said  secondly  mentioned  Act,  and  in  a  rea- 
sonable time  in  that  behalf,  and  just  before  the  times 
when,  &C.9  to  wit,  on  &c.,  enter  upon  the  said  part  of  the 
said  close  adjoining  part  of  land  (AS)  aforesaid,  and  did 
occupy  and  use  the  same  part  for  the  purpose  for  which 
the  same  was  so  required  as  aforesaid,  firom  thenceforth 
for  a  certain  time  necessary  for  the  construction  of  the  said 
raUway,  to  wit,  for  six  months  then  next  following,  which 
last-mentioned  period  elapsed  before  the  expiration  of  the 
said  period  of  five  years  from  the  passing  of  the  secondly 
mentioned  Act,  as  they  lawfully  might,  according  to  the 
form  and  under  the  provisions  of  the  said  several  Acts  of 
Parliament  That  in  so  using  the  said  part  of  the  said 
close  for  the  purposes  for  which  the  same  was  so  required 
as  aforesaid,  they  the  defendants  necessarily  and  properly, 
at  the  said  several  times  when,  &c.,  in  order  to  obtain  ma- 
terials from  the  said  part  of  the  said  close  for  the  con- 
struction of  the  said  railway,  did  cut,  dig,  excavate,  and 
make  in  the  said  part  of  the  said  close  holes,  pits,  &c.,  and 
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1852.        carry  away  from  the  said  part  of  the  said  close  the  said 
HuMPRiv      ^oi^h,  gravel,  &c.,  as  and  for  such  materials,  doing  no  un- 
^'  necessary  damage,  &c.,  quae  sunt  eadem. — Verification. 

NoBTH  Replication,  de  injuria. 

RjiiiWAT  Co.  At  the  trial,  before  Mavie,  J.,  at  the  last  Leicester  Sum- 
mer Assizes,  it  appeared  that  the  plaintifi^  was  the  owner 
of  a  piece  of  land  adjoining  a  branch  railway  which  the 
defendants  were  constructing  under  the  provisions  of  the 
9  &  10  Vict  c.  cxvii. ;  and  that  the  defendants  entered  on 
the  plaintiff's  land,  and  dug  pits  therein  for  the  purpose  of 
getting  gravel,  to  be  be  used  in  the  construction  of  the  rail- 
way. At  the  time  the  acts  complained  of  were  done,  the 
plaintiff's  land  abutted,  on  the  west,  upon  the  highway 
leading  from  Great  Bowden  to  Welham,  as  described  in 
the  declaration,  but  on  the  south  and  east  it  abutted  on 
the  fence  of  the  defendants'  railway.  After  the  acts  com- 
plained of  were  done,  the  defendants  gave  notice  to  the 
plaintiff,  under  the  32nd  and  33rd  sections  of  the  Railways 
Clauses  Consolidation  Act,  8  &  9  Vict  c.  20,  of  their  in- 
tention to  enter  upon  a  part  of  the  plaintiff's  land  adjoin- 
ing their  railway,  for  the  purpose  of  getting  materials  for 
its  construction.  This  part  of  the  plaintiff's  land,  which 
was  a  narrow  slip  of  about  an  acre,  was  afterwards  pur- 
chased by  the  defendants,  and  is  the  close  mentioned  in 
the  declaration  as  being  in  the  occupation  and  possession 
of  the  defendants,  and  upon  which  the  locus  in  quo  is 
stated  to  have  abutted  oufihe  south  and  east ;  consequent* 
ly,  at  the  time  the  declaration  was  delivered,  the  abuttals 
of  the  locus  in  quo  were  precisely  as  therein  described,  but 
not  so  at  the  time  the  trespass  was  committed. 

The  defendants  having  proved  that  they  entered  upon 
the  slip  of  land  for  the  purpose  of  obtaining  materials  for 
the  construction  of  the  railway,  as  stated  in  the  plea  and 
authorised  by  the  8  &  9  Vict.  c.  20,  ss.  32,  33,  their  coun- 
sel submitted  that  they  were  entitled  to  a  verdict,  inas- 
much as  the  plaintiff  could  not  recover  in  respect  of  acts 
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of  trespass  on  the  other  part  of  the  close,  without  a  nev        1862. 
assignment    The  learned  Judge  overruled  the  objection,      humfrit 
and  a  verdict  was  found  for  the  plaintiff.  ,      ** 

*^  London  and 

NOKTH 

Macaulatfy  in  the  following  Michaelmas  Term,  obtained   railway  Co. 
a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection; 
against  which 

HvmfTey^  Hayes^  and  Brewer  shewed  cause  (a). — ^The 
description,  in  the  declaration,  of  the  abuttals  of  the  locus 
in  quo,  will  equally  apply,  whether  the  slip  of  land,  which 
the  defendants  afterwards  purchased,  be  excluded  or  in- 
cluded. A  plaintiff,  pleading  ore  tenus,  would  describe  the 
close  as  it  then  abutted,  and  not  by  its  boundaries  at  some 
former  period.  [Parke,  B. — Suppose  a  trespass  was  com* 
mitted  in  a  close  abutting  on  a  piece  of  land,  which  was 
afterwards  covered  by  an  encroachment  of  the  sea,  how 
would  the  abuttals  be  described?  Alderaan,  B. — ^A  part 
of  Regent-street  is  built  on  what  was  formerly  Swallow- 
street;  but  if  an  assault  had  been  comn^itted  on  a  person 
in  Swallow-street,  would  it  be  correct  to  declare  that  it 
was  committed  in  Regent* street?]  The  language  here 
used  is  not  "  which  now  abuts,''  but  **  abutting,"  which 
may  mean  either  that  it  abutted  at  the  time  of  the  tres- 
pass, or  at  the  time  of  declaration.  The  objection,  therefore, 
is  only  one  of  ambiguity,  which  the  defendants  might  have 
rectified  by  application  to  a  Judge  at  Chambers.  {Parke, 
K — ^A  statement  that  a  trespass  was  committed  in  a  close 
''abutting"  so  and  so,  means  that  at  that  time  it  abutted.] 
The  description  of  abuttals  should  be  construed  with  refer- 
ence to  the  particulars  of  the  trespasses;  and  it  is  suffi- 
cient if  the  description  be  such  that  the  party  may  know 
what  close  was  intended  in  the  particulars.    It  would  af- 

(a)  The  role,  whidi  was  alfio  argued  in  Michaelmas  Term 
granted  on  the  groimd  that  the  (Nov.  21  )y  and  in  Hilary  Term 
verdict  was  against  evidence, was      (Jan.  13). 
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1852.        ford  little  information  to  describe  a  close  by  the  name  of 

HuMFRBY      ^  former  occupier;  the  correct  mode  would  be  to  name  the 

••  person  in  whose  occupation  it  then  was.     [Aldersonf  B. — 

London  and     ^  *^       ,  ^  . 

North  Suppose  a  close,  at  the  time  of  a  trespass  committed,  was 
Railway  Co.  ^  ^^®  Occupation  of  A.,  but  at  the  time  of  declaration  R  oc- 
cupied it,  how  would  a  person  suing  for  an  injury  to  the 
reversion  describe  it?]  It  would  be  correct  to  say,  "  then 
being  in  the  occupation  of  B."  North  v.  Ingamdla  (a) 
decided  that  a  description  of  a  close  by  two  abuttals  only 
was  sufficient  Alderson,  B.,  there  says:  ''It  is  clear  that 
no  rule  could  be  made  in  this  case  so  as  to  exclude  all  pos- 
sible ambiguity.  If  the  defendant  can  shew  that  there  is 
a  real  ambiguity,  and  that  he  cannot  see  distinctly  what 
close  is  indicated  by  the  plaintiff's  declaration,  he  may 
apply  to  a  Judge  for  a  better  description.''  At  all  events, 
the  words  ''  in  the  occupation  and  possession  of  the  de- 
fendants" will  apply  either  to  the  railway  or  to  the  slip  of 
land ;  for  if  they  were  not  in  the  occupation  gf  the  latter 
at  the  time  of  the  alleged  trespass,  the  plea  was  not 
proved. 

Macaulay  and  Mellor  appeared  to  support  the  rule;  but 

Pares,  B.  said — It  is  not  necessary  to  hear  the  defend- 
ants' counsel,  as  our  present  opinion  is  that  the  plaintiff 
ought  to  have  new  assigned. 

The  further  argument  of  the  case  on  the  other  point 
was  adjourned  until  the  13th  January,  when  the  Court 
expressed  an  opinion  that  the  plaintiff  could  not  recover 
on  the  first  count  for  want  of  a  new  assignment;  and  sub- 
sequently (January  24)  the  rule  was  made  absolute  to  en- 
ter a  verdict  for  the  defendants  on  that  count,  and  for  the 
plaintiff  on  the  count  in  trover. 

Rule  absolute  accordingly. 

(a)  9  M.  &  W.  249. 
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The  Attornbt-Gbneral  v.  Lord  Henniker.  Feb.  7. 

XHIS  was  a  special  rerdict,  on  an  information  for  le-  Whenates- 
gacy  duties. — ^The  special  verdict  and  information  stated,  ^''gi^  a' 
in  substance,  that  John  Henniker  Major  Baron  Henni^  ^^^  V*,^-  ^' 

'  ''to  appoint  to 

ker  made  his  will  on  the  26th  of  May,  1821,  and  thereby  hi*  wife  an  an- 

appointed  John  Minet  Henniker,  Thomas  Smith,  and  abLup^tibe 

Evan  Foulkes,  his  executors,  and  bequeathed  the  residue  J^r  tf  aTb*^ 

of  his  personal  estate  and  effects,  except  leasehold  estates,  "^^  ^^^  ^^ 

unto  them,  their  executors^  administrators,  and  assigns,  makes  the  ap- 
pointment, but 

with  the  con- 
dition that  the  wife  takei  it  on  relinquiBhing  her  dower,  legacy  dn^  i«  payable  npon  inch  annuity, 
under  the  45  Geo.  3,  c.  28. 

Where  such  condition  is  annexed  by  the  original  testator  himself  qumre  whether  duty  is  payable 
either  npon  the  whole  annuity,  or  npon  the  amount  of  it  after  deducting  the  value  of  the  dower. 

A.  B.,  by  his  will  made  in  1821,  after  disposing  of  his  property  in  tarious  ways,  and  after  giy- 
ing  directions  as  to  the  purchase  of  estates  in  the  county  of  S.  with  the  proceeds  of  estates  in 
the  counties  of  E.  and  K^  directed  a  deed  of  settlement  of  his  estates  to  be  executed,  and  that 
there  should  be  inserted  in  such  settlement  a  power  to  the  tenant  fer  life,  **  and  entitled  to  the 
rents  and  profits  of  the  estates  so  to  be  settled,  by  deed  or  will  duly  executed,  to  charge  all  or  any 
part  of  suim  estates  with  any  annual  sum  or  sums  of  money,  not  exceeding  one-thiid  port  of  the 
annual  value  thereof  unto  or  fer  the  benefit  of  any  woman  or  women  with  whom  he  or  they  mi^t  le- 
raectiTely  happen  to  intermany,  or  with  whom  he  or  they  might  have  intermarried,  as  and  for  and  in 
the  nature  of  a  jointure.**   Upon  the  death  of  A.  B.,  in  1822,  C.  D.  succeeded  to  the  estates;  and  by 
his  will,  in  execution  of  that  power,  and  of  all  other  powers  giyen,  chaiged  all  the  estates  he  had 
power  to  chaige  **  with  the  payment  of  the  annual  sum  of  2000/.,  free  and  clear  firom  tixes,  and 
without  any  other  deduction  whatsoeyer,  unto  and  for  the  benefit  of  his  wife  Lady  H.,  during  the 
term  of  her  natnnl  life,  the  said  yearly  rent  or  annual  sum  of  2000/.  to  be  in  the  nature  of  and  in 
fiiU  for  the  jointure  of  his  said  wife,  and  to  be  in  lieu,  bar,  and  satisfiiction  of  and  for  her  dower 
or  thirds  at  common  law,  or  by  or  on  account  of  customary  firee  bench  which  she  could  and  would  or 
otherwise  might  haye  or  claim  of^  in,  or  out  of  the  freehold,  copyhold,  or  customary  manors  **  of  C.  D. 
This  will  aUo  proyided,  that  in  case  C.  D.  was  not  authorised  and  empowered  by  the  will  of  A.  B. 
to  chaige  the  estates  thereby  devised,  and  directed  to  be  purchased  and  settled  respectively  as  afore- 
said, with  the  payment  of  so  laige  an  annual  sum  as  2000/.  by  way  of  jointure,  the  deficiency,  if 
any,  should  be  a  charge  upon,  and  the  said  C.  D.  thereby  expressly  made  liable  to,  and  charged  such 
part  and  parts  of  his  real  estates  by  his  will  devised  as  should  not  be  sold  under  the  trusts  in  his 
win  contained  as  thereinafter  mentioned  with,  the  payment  of  such  deficiency.    Upon  the  death  of 
C.  D.,  the  defendant  succeeded  to  the  estates  as  heir«t-law,  and  entered  into  possession  and  receipt 
of  the  rents  and  profits,  and  made  several  payments  of  the  annuity  to  Lady  H.,  the  wife  of  C.  )>., 
who  was  a  stranger  in  blood  to  A.  B. : — Hdd^  that  legacy  duty  was  payable  upon  the  whole  of  th:; 
annuity,  and  that  the  defendant,  either  as  trustee  or  the  person  iu  possession,  was  the  party  be  and 
to  pay  it. 
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1852.  in  trust  for  certain  purposes;  and  the  said  testator,  by 
his  will,  devised  his  real  estates  at  Stratford-upon-Slaney, 
in  Ireland,  and  in  the  counties  of  Essex  and  Kent,  to 
his  said  trustees,  upon  trust,  to  dispose  of  the  same  by 
sale,  and  to  purchase  with  the  proceeds  thereof  estates 
in  the  county  of  Suffolk,  with  directions  that  a  deed 
of  settlement  should  be  made  of  his  estates,  and  that 
by  such  conveyance  they  should  be  limited  in  strict  set- 
tlement, so  that  they  might  accompany  the  title  of  the 
Barony  of  Henniker.  "  And  the  said  testator  did  thereby 
direct  that,  in  the  said  settlement,  there  should  be  con* 
tained  the  usual  power,  enabling  the  person  who  should, 
for  the  time  being,  be  tenant  for  life,  and  entitled  to  the 
rents  and  profits  of  the  estates  so  to  be  settled,  by  deed  or 
will  duly  executed,  to  charge  by  effectual  ways  and  means 
all  or  any  part  of  such  estates  with  any  annual  sum  or 
sums  of  money  not  exceeding  one-third  part  of  the  annual 
value  thereof,  unto  or  for  the  benefit  of  any  woman  or 
women  with  whom  he  or  they  might  respectively  happen 
to  intermarry,  or  with  whom  he  or  they  might  have  inter- 
married, as  and  for  and  in  the  nature  of  a  jointure."  The 
special  verdict  then  proceeded  to  state  the  death  of  John 
Henniker  Major,  leaving  the  said  trustees  surviving  him; 
and  that  they  took  upon  themselves  the  execution  of  the 
will;  and  that  the  estates  were  sold  and  the  proceeds  were 
laid  out  in  the  purchase  of  other  estates,  in  pursuance  of 
the  directions  of  the  will;  and  that  John  Minet  Henniker 
Major  succeeded  to  the  estates,  and  became  the  second 
Lord  Henniker;  that  Thomas  Smith  and  Evan  Foulkes 
died  in  the  lifetime  of  the  second  Lord  Henniker;  and  that 
he,  by  his  will,  made  on  the  21st  of  February,  1829,  after 
appointing  his  eldest  son  and  heir-at-law  John  Henniker 
Major  (the  defendant)  and  John  Lake,  his  executors,  in  pur- 
suance of  the  power  given  by  the  will  of  Lord  Henniker, 
the  first  testator,  and  of  all  other  powers  given,  charged 
all  the  estates  which  he  had  power  to  charge  "  with  the 
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payment  of  the  annual  sum  of  20002.  of  lawful  money  of  185S. 
Great  Britain,  free  and  clear  from  taxes,  and  without  any  att.^mn. 
other  deduction  whatsoever,  unto  and  for  the  benefit  of  ,  *• 
his  said  wife  Mary  Lady  Henniker,  during  the  term  of  her  Hknntkbr. 
natural  life;  the  said  yearly  rent  or  annual  sum  to  be  in  the 
nature  of  and  in  full  for  the  jointure  of  his  said  wife,  and 
to  be  in  lieu,  bar,  and  satisfaction  of  and  for  her  dower  or 
thirds  at  common  law,  or  by  or  on  account  of  custom, 
free-bench,  or  widow's  part,  which  she  could,  shouldi^  or 
otherwise  might  have  or  claim  of  or  in  or  out  of  the  free- 
hold, copyhold,  or  customary  manors,''  &c.,  of  the  second 
Lord  Henniker;  and  in  case  the  said  Lord  Henniker  ''was 
not  authorised  and  empowered  by  the  said  will  of  the  said 
(first)  testator,  to  charge  the  estates  thereby  devised  and 
directed  to  be  purchased  and  settled  respectively  as  afore- 
said with  the  payment  of  so  large  an  annual  sum  as  20002. 
by  way  of  jointure,  the  deficiency,  if  any,  should  be  a  charge 
upon,  and  the  said  John  Minet  Henniker  Major  Lord 
Henniker  thereby  expressly  charged  and  made  liable,  such 
part  and  parts  of  certain  of  his  real  estates  and  here- 
ditaments in  and  by  his  said  will  devised,  as  should  not 
be  sold  under  the  trusts  in  his  said  will  contained,  as 
hereinafter  mentioned,  with  and  to  the  payment  of  such 
deficiency." — ^The  special  verdict  then  proceeded  to  state 
the  death  of  the  second  Lord  Henniker  on  the  1st  of  July, 
1832,  leaving  Lady  Henniker,  John  Henniker  Major  (the 
defendant)  and  John  Lake,  surviving  him;  and  that  the 
defendant  and  Lake  took  upon  themselves  the  execution 
of  the  will;  that  the  defendant  succeeded  to  the  estates, 
and  that  he  entered  into  possession  thereof  and  of  the  re- 
ceipt of  the  rents  and  profits,  subject  to  the  charge  created 
by  the  will  of  the  second  testator  in  favour  of  Lady  Mary 
Henniker;  and  that  Lady  Mary  Henniker  was  a  stranger 
in  blood  to  the  first  testator.  The  special  verdict  then 
proceeded  to  state,  that  the  second  Lord  Henniker,  in  his 
lifetime,  by  deeds  dated  the  11th  and  13th  of  May,  1822, 
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the  7th  and  8th  of  May,  1828,  and  the  7th  and  9th  of  Feb- 
ruary, 1829,  respectively,  and  recoveries  suflFered  in  pursu- 
ance thereof  respectively,  barred  the  entail  of  certain  es- 
tates of  which  he  was  tenant  in  tail ;  and  that  Lady  Mary 
Henniker  joined  in  the  recovery  deeds,  and  extinguished 
her  dower  in  those  estates ;  and  that  afterwards  the  defend- 
ant paid  to  Lady  Mary  Henniker  four  annual  payments 
of  the  said  annuity  of  2000^,  without  having  paid  legacy 
du|y  thereon. — ^The  special  verdict  then  proceeded  to  set 
forth  certain  calculations,  in  case  the  Court  should  be  of 
opinion  that  there  should  be  a  deduction  for  the  value  of 
the  dower,  or  thirds,  or  free  bench  of  Lady  Henniker  (a). 


(a)  The  following  were  the 
points  for  argument  on  each  side. 

It  will  be  argned  on  the  part 
of  the  Crown,  that  the  annuity 
charged  and  appointed  by  the 
will  of  John  Minet  Henniker 
Major  Baron  Henniker,  for  the 
benefit  of  his  wife,  Lady  Mary 
Henniker,  under  the  power  given 
by  the  will  of  John  Henniker 
Major  Baron  Henniker,  so  &r  as 
the  same  was  payable  out  of  the 
property  charged  therewith  by 
the  last-mentioned  will,  was  a 
legacy  by  way  of  annuity  under 
the  said  last-mentioned  will,  with- 
in the  Acts  36  Geo.  3,  c.  52,  the 
45  Geo.  3,  c.  28,  and  55  Geo.  3, 
c.  184,  or  some  of  them,  and  that 
thesame  is  chargeable withlegacy 
duty  accordingly. 

And  if  the  Court  shall  be  of 
opinion  that,  in  estimating  the 
value  of  such  legacy  for  the  pur- 
pose of  legacy  duty,  any  deduc- 
tion is  to  be  made  therefrom  in 
respect  of  dower,  thirds,  or  free- 
bench,  then  that  a  part  only  of 
the  value  of  such  dower,  thirds, 
or  freebench,  in  proportion  to  so 


much  of  the  said  annuity  as  is 
charged  upon  the  property 
charged  therewith,  by  virtue  of 
the  power  contained  in  the  will 
of  John  Henniker  Major  Baron 
Henniker,  is  to  be  deducted  from 
the  value  of  the  said  part  of  the 
said  annuity  so  charged  upon  the 
said  property. 

The  points  of  law  intended  to 
be  argued  on  the  part  of  the  de- 
fendant will  be  (amongst  others) 
the  following: — 

That  no  legacy  duty  was  charge- 
able on  the  annuity,  because  the 
first-mentioned  testator  gave  the 
property  in  fee  to  trustees,  and 
directed  them  to  make  a  settle- 
ment, which  was  to  contain  a 
power  of  jointure,  so  that  the  in- 
terest of  the  annuitant  would 
have  been  derived  from  the  deed 
containing  such  powers  and  not 
from  the  will ;  and  that,  no  such 
deed  having  been  executed,  the 
annuity  was  not  properly  payable 
under  the  will. 

Because  the  power  contained 
in  the  will  of  the  fii'st  testator 
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The  special  verdict  was  argued  in  the  present  Sittings 
(February  6)  before  Parke,  R,  Alderson,  *B.,  and  PlaU, 
B,by 

The  Solicitor  Oeneral  (with  whom  was  Crompimi)  for 
the  Crown. — First,  it  is  clear  that  if  legacy  duty  is  payable, 
the  defendant  is  the  party  liable  under  the  45  Geo.  3,  c. 
28,  sects.  4  and  6  (a).  At  the  time  the  duty  became  pay- 
able there  was  living  no  trustee  of  the  first  testator;  and 
the  defendant  is  liable  either  as  tenant  for  life  or  as  heir 
at  law. 
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was  not  properly  exercised,  more 
than  one-third  of  the  annual  yalae 
having  been  charged,  and  a  con- 
dition having  been  annexed  to 
the  charge,  videlicet^  that  it  should 
be  taken  in  lieu  of  dower. 

Because  other  propert7,besides 
that  directed  by  the  will  of  the 
first  testator  to  be  settled,  was 
and  is  charged  by  the  second 
testator  with  the  payment  of  the 
annuity. 

And  because  the  widow  could 
not  take  the  annuity  under  the 
will  of  tiie  second  testator  with- 
out giving  up  her  dower  as  a 
consideration  for  so  doing;  and 
if  she  did  give  up  her  dower, 
then  she  took  the  annuity  as  a 
purchaser,  and  not  as  a  gift  from 
the  first  testator,  and,  conse- 
quently, could  not  be  liable  to 
pay  legacy  duty  for  it. 

That  if  legacy  duty  be  payable 
at  all,  it  can  only  be  payable  in 
respect  of  the  value  of  the  inter- 
est derived  by  the  widow  under 
the  will  of  the  first  testator,  and 
which  must  be  considered  as  re- 
duced by  the  value  of  the  dower 
given  up  for  it. 

That  the  defendant  is  not  the 

VOL.  VII. 


party  liable  to  be  sued  for  the 
legacy  duty,  or,  if  liable,  thatduty 
is  payable  according  to  the  rela- 
tionship of  the  second  testator  to 
the  first. 

That  the  fsLcts  stated  in  the 
special  verdict  impose  by  law  no 
liability  to  the  legacy  duty,  and 
affix  none  upon  the  defendant  to 
pay  any. 

(a)  Section  4  enacts,  that^ 
"every  gift  by  any  will,  &c.,  of 
any  person  dying  after  the  pass- 
ing of  this  Act,  which,  by  virtue 
of  any  such  will,  &c.,  shall  have 
effect  or  be  satisfied  out  of  the 
personal  estate  of  such  person, 
or  out  of  any  personal  estate 
which  such  person  shall  have 
power  to  dispose  of  as  he  or  she 
shall  think  fit,  or  which  shall 
have  been  charged  upon  or  made 
payable  out  of  any  real  estate^ 
or  be  directed  to  be  satisfiM  out 
of  any  monies  to  arise  by  the  sale 
of  any  real  estate  of  the  person 
BO  dying,  or  which  such  person 
may  have  the  power  to  dispose 
o^  whether  the  same  shall  be 
given  by  way  of  annuity  or  in 
any  other  form,  shall  be  deemed 
and  taken  to  be  a  legacy  within 
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Secondly.  This  is  a  rent  charge  or  gift  by  way  of  an- 
nuity made  payable  out  of  land,  and  is,  as  such,  subject  to 
duty  under  the  4th  section.  That  question  was  settled  by 
The  Attorney-General  v.  Jackson  (a),  which  was  followed 
by  Stow  V.  Davenport  (6),  in  which  the  propriety  of  the  de- 
cision in  the  former  case  was  fully  discussed.  In  the  lat- 
ter case  it  was  also  held,  that,  as  the  gift  was  free  from 
all  taxes  or  deductions  whatever,  the  annuitant  took  the 
legacy  free  of  duty.  So  in  the  present  case,  the  annuitant 
is  entitled  to  the  full  amount  of  the  annuity. 

Thirdly.  This  annuity  is  a  legacy y  within  the  true  mean- 
ing of  the  4th  section  of  the  45  Geo.  3,  c.  28.  This  part  of 
the  case  falls  within  the  decision  of  The  Attomey-Oeneral 
V.  Pickard  (c),  which  was  afterwards  affirmed  on  error  (d). 
There  the  original  testator  by  his  will  created  a  power  to 
enable  the  tenant  for  life  in  possession  to  appoint,  to  any 
woman  he  might  marry,  an  annuity  for  her  jointure,  and 
the  tenant  for  life  afterwards  by  his  will  exercised  the 
power  so  conferred  upon  him ;  and  this  annuity  was  held  to 
be  a  legacy  given  by  the  will  of  the  first  testator.  The 
judgments  of  this  Court  and  of  the  Court  of  Error  clearly 


the  true  intent  and  meaning  of 
this  Act.  Provided  always,  that 
nothing  herein  contained  shall 
be  construed  to  extend  to  the 
charging  with  the  duties  by  this 
Act  granted,  any  specific  sum  or 
sums  of  money,  or  any  share  or 
proportion  thereof,  charged  by 
any  marriage  settlement  or  deed 
or  deeds  upon  any  real  estate,  in 
any  case  in  which  any  such  sum 
or  sums  or  share  or  proportion 
thereof  shall  be  appointed  or  ap- 
portioned by  any  will  or  testa- 
mentary instrument,  under  any 
power  for  that  purpose  given  by 
any  such  marriage  settlement^ 
deed,  or  deeds." 

Section  6  enacts,  ''that   the 
duties  thereby  granted  on  lega- 


cies, or  charged  upon  or  made 
payable  out  of  any  real  estate,  or 
out  of  any  monies  to  arise  by  the 
sale  of  any  real  estate,  &c.,  shall 
be  accounted  for,  answered,  and 
paid  by  the  trustee  or  truBtees 
to  whom  the  real  estate  shall  be 
devised,  out  of  which  the  legacy 
or  legacies  shall  be  to  be  paid  or 
satisfied ;  or  if  there  shall  be  no 
trustee,  then  by  the  person  or 
persons  entitled  to  such  real  es- 
tate subject  to  any  such  legacy, 
or  by  the  person  or  persons  em- 
powered or  required  to  pay  or 
satisfy  any  such  legacy." 

(a)  2  C.  &  J.  101. 

(6)  5R&Ad.369. 

(c)  3  M.  &  W.  662. 

(cO  6  M.  &  W.  348. 
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expound  the  principles  upon  which  those  decisions  pro-  1652. 
ceeded.  That  case  is  precisely  similar  to  the  present,  with  att!^Sbn. 
this  exception,  and  it  is  one  that  is  wholly  immaterial  ^• 
in  considering  the  present  question,  viz.  that  there  the  Hxnnikbr. 
original  testator  directed  that  the  power  should  be  exer- 
cised by  deed.  The  case  would  have  been  like  the  present 
if  the  testator  had  said  ''I  give  a  certain  sum  to  such  of 
the  children  of  A.  as  he  shall  appoint."  Upon  A/s  making 
the  appointment,  the  child  takes  the  legacy  under  the  ori- 
ginal will.  The  intervention  of  the  act  of  nomination  does 
not  affect  the  question.  But  it  will  be  contended  that  here 
a  settlement  is  to  be  made  which  is  to  contain  a  power  of 
jointuring;  and  that,  as  the  interest  of  the  annuitant  would 
have  been  derived  from  the  deed  containing  the  power, 
and  not  from  the  will,  and  as  no  such  deed  was  ever  exe- 
cuted, the  annuity  was  not  payable  under  the  will.  But 
the  power  is  clearly  exercised  under  the  will,  and  upon 
the  property  of  the  first  testator.  The  charge  was  created 
by  Aim,  and  is  payable  out  of  his  property.  The  annuity 
is  not  lost  through  the  non-execution  of  the  deed.  The 
deed  does  not  operate  upon  the  gift.  It  is  merely  part  of 
the  machinery  by  which  the  testator  makes  the  gift.  The 
gift  is  made  by  force  of  the  will.  It  may  further  be  con- 
tended, that  the  power  has  not  been  properly  exercised,  a 
condition  having  been  annexed  to  the  annuity,  that  it  shall 
be  taken  in  lieu  of  dower.  But,  at  most,  the  condition 
alone,  and  not  the  appointment,  would  be  void.  It  may, 
however,  be  remarked,  that  there  would  be  but  weak 
ground  for  contending  that  the  condition  would  be  void: 
Newport  v.  Sa/vage  (a).  In  the  next  place,  it  may  be  con- 
tended, that  as  Lady  Henniker  gave  up  her  dower  in  con- 
sideration of  the  annuity,  she  took  it  as  a  purchaser,  and 
not  by  way  of  legacy.  But  the  consideration  upon  which 
the  annuity  was  accepted  does  not  benefit  the  estate  of 

(o)  2  Siigden  on  Powers,  App.  No.  17. 

Z2 
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1852.        the  original  testator.     He  imposed  the  condition.     If  a 

Att.-Gkn.      testator  leaves  a  sum  of  money  to  a  creditor  in  considera* 

,  ^'  tion  that  the  latter  will  release  a  debt,  the  creditor  would 

Lord 

Hknnikkk.  be  liable  to  duty  to  the  extent  of  the  surplus,  after  the 
amount  of  the  debt  had  been  deducted  from  the  amount 
demised,  for  the  presumption  is,  that  a  person  is  just  before 
he  is  generous.  The  words  of  the  4th  section  are  in  effect : 
"  any  sum  of  money  given  out  of  the  testator's  estate  to 
any  party  as  a  legacy  under  the  wilL"  It  is  for  the  party 
who  takes  the  legacy,  upon  the  conditions  attached  to 
it  by  the  party  who  has  the  power  of  appointment,  to 
decide  whether  he  will  take  it  upon  those  conditions; 
but  the  legatee  has  no  right  to  deduct  the  value  of  the 
consideration  so  given  from  the  amount  of  the  legacy.  The 
annuitant  here,  therefore,  is  not  a  purchaser;  nor  can  the 
value  of  the  dower  be  deducted  from  the  value  of  the  an- 
nuity in  estimating  the  amount  of  the  duty  to  be  paid  to 
the  Crown. 

Hoggins  contrk — The  defendant  is  desirous  that  no 
technical  objection  should  be  taken  to  the  payment  of  the 
duty,  but  he  contends  that  the  power,  as  executed,  was  in 
bar  of  dower;  and  that,  as  Lady  Henniker  gave  a  valuable 
consideration  for  the  annuity,  she  took  it  as  a  purchaser, 
and  not  by  way  of  gift  under  the  will  of  the  original  tes- 
tator, within  the  meaning  of  the  4th  section  of  the  45 
Geo.  3,  c.  28.  This  case  is  distinguishable  from  The  At- 
tomey-Oeneral  v.  Pickard,  where  the  person  to  execute 
the  power  was  at  liberty  to  do  so  in  bar  of  dower  or  not, 
at  his  discretion;  and  he  did  execute  the  power  without 
imposing  that  condition.  Here  the  original  will  contains 
a  general  power  to  grant  an  annuity,  and  the  party  exe- 
cuting  the  power  does  so  in  bar  of  dower.  The  annui- 
tant therefore  takes  by  purchase.  It  appears  from  the 
facts  of  the  case,  that  the  dower  springs  out  of  the  tes- 
tator's estate.  [Alderaon,  B. — It  may  spring  out  of  the 
same  land,  but  can  it  be  said  to  spring  out  of  the  same 
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estate  f]  She  takes  by  purchase,  and  if  there  were  other  1852. 
legatees,  and  the  assets  were  found  insufficient  to  satisfy  Att.-Gkn. 
all  the  legatees,  she  would  take  priority  of  all  the  others:  ^• 
Blower  v.  Morrett  (a),  HecUh  v.  Dendy  (6),  DavenhtU  v.  Hinnikie. 
Fletcher  (c),  Norcott  v.  Gordon  (d),  and  Burridge  v.  Brch 
dyl  (e).  The  annuity  is  taken  not  only  with  the  benefits 
attached  to  it,  but  with  all  its  disadvantages,  one  being 
that  the  annuitant  has  to  give  up  her  dower.  If  the 
original  testator  had  said  by  his  will,  "  I  grant  to  Lady 
Henniker  20002.  per  annum,  in  consideration  of  a  certain 
sum  then  paid  by  her,"  she  could  not  be  considered  as 
taking  the  annuity  under  the  will  by  way  of  gift.  [Alder- 
eon,  B. — If  a  testator  were  to  give  an  annuity  to  his  own 
wife  in  bar  of  dower,  it  might  well  be  considered  that  his 
estate  was  relieved  pro  tanto,  in  the  same  way  that  it 
-would  be  by  the  release  of  a  debt.]  The  present  case  is  to 
that  effect.  [Aldersoriy  B. — As  between  her  husband  and 
herself,  this  lady  may  perhaps  be  considered  to  take  as  a 
purchaser,  but  she  cannot  be  considered  as  such  as  be- 
tween herself  and  the  testator.]  The  word  "gift"  in  the 
4th  section  must  be  construed  as  a  pure  gift,  i.  e.  where 
no  consideration  passes  from  the  party  receiving  it.  This 
question  may  be  regarded  in  the  following  light  also :  The 
first  testator  by  his  will  gave  a  general  power  of  appoint- 
ment, which,  although  given  with  a  view  to  settle  the 
estates  strictly,  in  order  to  support  the  title,  did  not  specify 
the  terms  upon  which  the  appointment  was  to  be  made. 
The  tenant  for  life  was  therefore  entitled  to  make  a  settle- 
ment upon  his  wife  upon  any  such  terms  as  he  might  think 
fit  The  power  in  that  case  is  in  effect  executed  upon 
the  terms  imposed  by  the  testator.  [Alderson,  B. — Sup- 
pose a  testator  leaves  20,0002.,  to  be  divided  among  the 
children  of  A.  B.,  in  such  proportions  as  A.  B.  shall  think 

(a)  2  VeB.  sen.  420.  (d)  14  Sim.  261. 

(6)  1  Ru88.  643.  (e)  1  P.  Wms.  126. 

(<r)  1  Amb.  244. 
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1852.        fit,  and  A.  B.  is  indebted  to  his  eldest  son  in  lOOOL,  and 
Att-g»n.     ^®  proposes  to  apportion  10,000t  to  him  if  he  will  release 
V.  his  debt  to  him,  and  suppose  the  son  accedes  to  the  pro- 

Hbnnikbb.  posal,  would  legacy  duty  be  payable  by  the  son  on  90002. 
only?]  In  that  case  the  power  would  not  be  well  exe- 
cuted; but  in  the  present  case  the  power  is  well  executed, 
and  according  to  the  intention  of  the  testator. 

The  SoKcitor-Oenerai  in  reply. — ^The  sole  remaining  ques- 
tion is,  whether  this  annuity  is  a  gift.  It  is  not  less  a  gift 
because  the  party  who  takes  it  ultimately  out  of  the  origin- 
al testator's  estate,  enters  into  a  bargain  with  the  party 
who  has  the  appointment,  that  bargain  not  conferring  any 
benefit  whatever  upon  the  estate  out  of  which  the  gift  is- 
sues. The  defendant's  argument  amounts  to  this — that 
the  donee  of  the  power  is  the  agent  of  the  original  testator 
in  making  that  bargain,  and  therefore  that  the  case  is  the 
same  as  if  the  original  testator  himself  had  entered  into 
the  bargain  with  the  person  who  takes  the  annuity.  [ParkCy 
B. — Can  the  donee  of  the  power  be  said  to  have  appoint- 
ed the  whole  of  the  gift,  where  there  is  an  agreement  be- 
tween him  and  the  appointee,  that  the  latter  shall  take 
the  gift  upon  condition  that  half  the  money  shall  go  in  the 
purchase  of  an  estate  for  the  donee?]  The  whole  of  the 
gift  comes  out  of  the  original  testator's  estate.  The  origin- 
al testator  cannot  be  said  not  to  have  made  the  gift,  when 
the  whole  sum  is  raised  out  of  his  estate.  The  fact  that 
the  appointee  has  paid  a  consideration  for  the  appoint- 
ment, cannot  affect  the  question  whether  the  amount  is 
liable  for  legacy  duty.  As  between  the  legatee  and  the 
testator,  the  former  receives  the  whole  of  the  gift  If  the 
testator  himself  had  created  the  condition,  the  question 
would  be  a  more  difficult  one.  In  the  cases  relied  upon 
by  the  defendant,  the  wife  was  held  to  have  priority  over 
the  other  legatees,  but  they  do  not  decide  that  what  she 
took  she  did  not  take  by  way  of  gift.     [Parke,  B. — Sup- 
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pose  a  testator  leaves  a  gross  sum  at  the  appointment  of        1852. 
A.  R,  and  he  appoints  to  C.  D.  upon  condition  that  he  will      att.-Okn. 
give  him  an  estate,  could  C.  D.  be  said  to  take  the  amount         ,  ^' 

°  '  Lord 

as  a  legacy,  or  is  he  a  purchaser?]  It  is  in  truth  the  pur-  Hinnikbr. 
chase  of  a  legacy;  but  it  is  not  less  a  legacy  firom  the  fact 
that  it  is  sold  by  the  donee.  He  could  not  sell  it,  except 
through  the  power  and  under  the  will  of  the  original  tes- 
tator, for  the  donee  does  not  possess  it  as  his  own.  And 
the  legatee  knows  that  it  is  a  legacy,  and  as  such  is  liable 
to  the  incidents  of  a  legacy,  and,  amongst  other  things, 
that  it  is  subject  to  duty;  and  it  is  no  less  a  legacy  because 
something  is  given  for  it 

Cur.  adv.  vult. 

Parks,  R,  now  said — This  case  was  argued  before  us 
yesterday.  We  have  considered  it,  and  are  of  opinion  that 
our  judgment  ought  to  be  in  favour  of  the  Crown. — [His 
Lordship  stated  the  case^  and  proceeded:] — In  the  course 
of  the  argument,  the  dispute  was  ultimately  reduced  to 
one  single  point  It  is  perfectly  clear,  that,  although  no 
deed  was  executed — and  indeed  this  was  not  disputed  by 
Mr.  Hoggins,  who,  on  behalf  of  Lord  Henniker,  was  desirous 
of  taking  no  technical  objection,  but  wished  to  meet  the 
case  on  its  merits — there  was  an  equitable  power  to  charge 
the  estates  with  the  annuity.  The  case  therefore  falls  with- 
in the  principle  of  the  decision  of  this  Court  in  The  At- 
tamey-OenercU  v.  PickarcL 

In  the  next  place  it  is  perfectly  clear,  that  the  present 
Lord  Henniker,  either  as  the  heir  of  his  father,  who  was 
the  surviving  trustee,  or  as  the  tenant  for  life  in  posses- 
sion, was  the  person  who  by  the  Act  of  Parliament  was 
bound  to  pay  any  duty,  either  as  trustee  or  as  person  in 
possession. 

It  is  also  clear,  that  after  the  decision  of  The  Attorney^ 
General  v.  Pickard,  this  case  would  be  considered  precise- 
ly in  the  same  view  as  if,  instead  of  an  annuity  charge- 
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1852.        able  upon  land,  it  had  been  a  bequest  of  a  sum  in  gross, 
Att.-Gbv.     ®*y  lOOOt,  to  be  appointed,  if  the  second  Lord  Henniker 
^'  thought  fit,  to  his  wife.     Then  the  only  question  is,  whe- 

iiknnikxr.  ther  there  has  been  such  an  appointment  to  the  wife,  and 
such  a  taking  by  the  wife  by  virtue  of  that  appointment, 
as  to  make  her  the  recipient  of  a  legacy.  Upon  this  point 
there  was  a  little  doubt  in  the  course  of  the  argument;  but 
that  doubt  was  completely  removed  from  the  minds  of  the 
Court  by  the  reply  of  the  Solicitor-Oeneral,  The  case  there- 
fore becomes  this: — A  power  is  given  by  the  will  of  the  first 
Lord  Henniker  to  the  second  Lord  Henniker  to  appoint  the 
10002.  to  his  wife,  if  he  thinks  fit.  He  appoints  it  to  the 
wife,  and  by  the  same  instrument  by  which  he  appoints  it 
he  imposes  upon  her  the  condition  of  relinquishing  her 
dower  and  thirds,  and  her  freebench  upon  all  the  copyhold 
estates.  The  question  is,  whether  that  is  to  be  considered 
and  treated  as  a  purchase  of  the  dower  and  thirds  and  free- 
bench,  or  whether  it  is  merely  a  condition  annexed  to  the 
receipt  of  the  legacy.  For  that  condition,  if  she  accepts 
the  legacy,  makes  no  difference;  she  is  still  the  recipient 
of  the  legacy.  And  we  are  of  opinion  that  this  is  nothing 
more  than  the  appointment  of  a  legacy  upon  a  condition. 
She  knows,  by  the  instrument  by  which  the  legacy  is  ap- 
pointed, that  it  is  a  legacy,  and  if  she  takes  it,  she  takes  it 
as  a  gift  of  the  original  testator;  and  whether  the  person 
exercising  the  power  of  appointment  annexes  a  condition 
to  that  gift  or  not,  does  not  affect  the  question,  for  it  is 
still  a  gift  of  the  testator,  and  is  taken  under  the  will  of 
the  testator,  and  therefore  as  such  it  becomes  liable  to  le- 
gacy duty.  Some  points  were  mooted  in  the  course  of  the 
discussion,  of  some  nicety.  There  might  have  been  some 
question,  if  this  had  been  a  condition  annexed  to  the  lega- 
cy by  the  testator  himself,  whether  the  whole  of  the  money 
so  received  by  the  legatee  was  a  legacy,  or  whether  a  pa7't 
of  it  was  not  a  purchase  of  some  interest,  which  might 
possibly  reduce  the  duty  to  be  paid  upon  the  legacy  to  the 
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extent  of  the  difference  in  value  between  the  legacy  and        1852. 
the  estate  given  up  in  consideration  of  it    That  may  be      att.'-Gbn. 
so;  but  that  question  must  be  settled  hereafter  when  it        ^' 
comes  before  the  Court    It  is  sufficient  to  say,  that  that    Hsnnikbr. 
point  does  not  arise  in  the  present  case,  which  is  just  the 
same  as  if  there  were  no  condition  annexed  by  the  testator. 
It  does  not  make  any  difference  whether  the  legatee  is  li- 
able to  pay  the  duty  upon  the  legacy.    If  any  question  were 
hereafter  to  arise  between  Lord  Henniker  and  Lady  Hen- 
niker,  in  endeavouring  to  recover  back  the  money  which 
he  had  been  compelled  to  pay  as  legacy  duty,  it  might  be 
material  to  consider  whether  or  not  the  legacy  duty  was  to 
be  paid  by  the  legatee  or  out  of  the  estate,  according  to  the 
terms  of  the  will;  but  no  question  arises  about  that  matter 
here.    The  case  is  precisely  the  same  as  the  one  I  have  al- 
ready stated;  it  comes  to  that  simple  case,  and  the  Court 
is  of  opinion  that  the  person  taking  the  legacy  takes  the 
whole  of  it  by  the  gift  of  the  testator;  and  consequently, 
that  legacy  duty  must  be  paid  upon  the  whole. 

Judgment  for  the  Crown. 
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1852. 


A  testator  made 
his  will  in  the 
following  terms; 
— **  I  give  and 
bequeath  all  my 
property,  of 
whatsoeyer  de- 
scription, to  my 
wife,  for  the 
maintenance  of 
herself  and  our 
children  "^  (nam- 
ing seven  in 
number),  **  and 
I  constitute  my 
said  wife  to  be 
sole  executrix 
ofthismy  will," 
&c. : — Hdd^ 
that  a  trust  was 
thereby  consti- 
tuted for  the 
benefit  of  the 
children,  and 
that  the  execu- 
trix was  bound 
to  deliver  an 
account  to  the 
Legacy  Duty 
Office. 


In  re  Harris. 

X  HIS  was  a  rule  calling  on  John  Richmond  and  Eliza 
his  wife  (formerly  the  wife  of  John  Harris,  deceased,  and 
now  his  executrix),  to  shew  cause  why  they  should  not  deli- 
ver an  account  of  the  legacies  and  property  of  John  Harris. 
The  will  of  John  Harris,  who  carried  on  the  business  of 
a  baker  at  Cambridge,  was  in  the  following  terms: — "I 
give  and  bequeath  all  my  property,  of  whatsoever  descrip- 
tion, to  my  wife,  Eliza  Harris,  for  the  maintenance  of  her- 
self and  our  children  "  (naming  seven  children),  "  and  I 
constitute  my  wife  to  be  sole  executrix  of  this  my  will," 
&c.  It  also  appeared  by  the  affidavits,  that  application 
had  been  made  for  an  account  on  the  part  of  the  Inland 
Revenue  Office,  when  it  was  intimated  that  the  office 
would  be  satisfied  by  a  statement  that  the  children  had 
not  more  than  201  each;  to  which  an  answer  was  returned, 
that  the  will  did  not  contain  a  trust  for  the  children,  and 
that  the  executrix  preferred  that  the  question  should  be 
authoritatively  settled. 


WorUedge,  for  the  executrix,  shewed  cause. — ^The  execu- 
trix is  not  bound  to  render  an  account :  first,  because  un- 
der the  will  she  takes  absolutely  the  whole  interest  in  the 
property;  and  secondly,  if  she  does  not,  the  interest  of  the 
children  is  of  so  uncertain  and  unascertainable  a  nature 
that  no  legacy  duty  attaches.  First,  the  whole  legal  inter- 
est in  the  property  is  vested  in  the  wife.  By  being  ap- 
pointed executrix,  she  has  the  sole  legal  control  over  the 
property;  and  whatever  interest  the  children  take  must  be 
an  equitable  interest  only.  In  Bowden  v.  Laing  (a),  the 
will  was  in  the  following  terms: — "I  do  hereby  will  and 
bequeath  to  my  wife  C.  M.,  the  whole  of  my  property 


(a)  14  Sim.  113. 
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during  her  natural  life,  the  property  to  be  converted  into  1862. 
money  as  soon  as  convenient  after  my  decease,  at  the  dis- 
cretion of  Mr.  T.  B.,  my  executor,  of  which  my  wife,  C.  M., 
is  to  receive  the  interest,  ybr  the  maintenance  qfheredfand 
children''  The  question  in  that  case  was  what  interest 
the  children  took  under  the  will,  and  the  Vice-chancellor 
held  that  the  wife  was  to  receive  the  whole  of  the  income, 
and  to  maintain  the  children  out  of  it  as  long  as  they 
should  form  part  of  her  family,  but  that  they  lost  that 
right  upon  becoming  foris-familiated.  The  will  in  the  pre- 
sent case  does  not  create  a  trust  in  favour  of  the  children. 
The  legacy  is  granted  to  the  wife,  that  she  may  be  the 
better  enabled  to  maintain  her  children.  The  legacy  is 
not  given  to  maintain  the  children.  In  the  latter  case,  a 
trust  in  their  favour  might  be  created.  The  case  of  Thorp 
V.  Owen  (a)  may  be  cited  as  an  illustration  of  this  position. 
There  the  testator,  by  his  will,  desired  that  everything 
during  the  lifetime  of  his  wife  should  remain  as  it  was, 
for  her  use  and  benefit,  and  after  her  decease  he  gave  his 
real  estate  to  his  male  heir,  and  his  personal  estate  to  be 
equally  divided  among  all  his  children,  adding,  that  he 
gave  the  above  devise  to  his  wife  that  she  might  support 
herself  and  her  children  according  to  her  discretion,  and 
for  that  purpose;  and  Vice-Chancellor  Wigram  held,  that 
the  widow  took  an  absolute  interest  for  her  life  in  the  real 
and  personal  estate.  The  principle  to  be  deduced  from 
the  judgment  of  the  Vice-Chancellor  in  that  case  applies 
to  the  present,  viz.  that  where  "  words  of  trust  are  not  used 
so  imperatively  as  to  exclude  the  legatee  from  taking  any- 
thing beneficially,  there  the  difficulty  of  ascertaining  how 
much  that  legatee  was  bound  to  give  away,  is  a  strong  ar- 
gument against  construing  the  gift  to  be  a  trust""  In 
Crocks  V.  Crockett  (6),  the  words  of  the  will  were  "  Be  it 
known  to  all  that  this  my  last  desire  is,  that  all  and  every 

(a)  2  Haxe,  607.  (h)  1  Hare,  461. 
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1S52.  part  of  my  property  shall  be  at  the  disposal  of  my  most 
jjj'j^  true  and  lawful  wife,  Caroline  Crockett,  for  herself  and 
Harrw.  children,''  Vice-Chancellor  Wigram  held  that  the  wife 
and  children  were  joint  tenants  of  the  property;  but  that 
decision  was  afterwards  reversed  by  Lord  Chancellor  Cot* 
tenham  (a),  without,  however,  giving  any  opinion  upon  the 
precise  meaning  of  the  will  That  case  is  distinguishable 
from  the  present,  for  the  words  would  convey  a  larger  in- 
terest to  the  children  than  those  here  used.  In  Woods  v. 
Woods  (6),  Lord  Cottenham  held  that  the  words  "  all  over- 
flush  to  my  wife  towards  her  support  and  her  family," 
gave  the  children  an  interest.  But  that  case  does  not  shew 
that  there  was  any  aliquot  portion  of  the  gift  as  to  which 
the  widow  could  be  considered  as  a  trustee  for  the  children. 
There  is  no  sound  reason  why  the  will  should  be  construed 
so  as  to  create  that  interest,  for  such  a  construction  would 
not  benefit  the  children,  as  the  widow  by  law,  indepen- 
dently of  the  will,  is  bound  to  apply  the  funds  towards 
the  maintenance  of  the  children.  The  proper  construction 
is,  that  the  widow  takes  the  whole  with  a  confidence  re- 
posed in  her  by  her  husband  that  she  will  do  her  duty  to- 
wards them.  Pope  v.  Pope  (c),  and  Longmore  v.  Elcum  (d), 
are  also  in  favour  of  this  position. 

Secondly.  If  the  children  take  any  interest  under  the 
will,  that  interest  is  so  small  and  unascertainable  that  no 
legacy  duty  is  payable  upon  it  under  the  Legacy  Act,  36 
Geo.  3,  c.  52,  sa  7  and  11.  This  question  was  much  con- 
sidered in  the  case  of  In  re  Wilkinson  (e).  It  is  not  pos- 
sible for  the  executrix  to  make  a  return  of  the  specific 
sums  which  she  may  have  been  compelled  to  expend  to- 
wards the  maintenance  of  each  individual  child.  The 
expenditure  is  de  die  in  diem,  and  must  necessarily  be 
ever  varying.     It  would  be  impossible  for  the  executrix 

(a)  2  PhiU.  663.  (d)  2  Y.  &  C.  C.  C.  363. 

(6)  1  Myl.  &  Cr.  401,  (e)  1  C.  M.  &  R.  142. 

(c)  10  Sim.  1. 
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to  ascertain  how  much  has  been  expended  upon  each        1852. 
child  for  each  meal;  and  as  these  separate  applications  of     "  j^'^ 
the  fund  are  to  be  considered  as  separate  legacies,  it  is      Harris. 
clear  that  no  single  expenditure  for  maintenance  can  equal 
20L,  and  therefore  it  cannot  be  liable  to  legacy  duty. 
Neither  would  she  be  enabled  to  retain  the  duty  under 
the  terms  of  the  statute  in  question. 

The  SoUdtor-Oeneral  (Orompton  with  him)  in  support 
of  the  rule. — ^The  simple  question  is,  whether  the  execu- 
trix is  bound  to  furnish  an  account  There  is  nothing  in 
the  will  to  reduce  the  amount  of  the  legacies  below  202., 
and  therefore  the  question  may  be  treated  as  it  would  be 
if  the  testator  had  left  his  wife  1 0,0002.  a-year  for  the 
maintenance  of  herself  and  of  her  children.  Upon  the  ac* 
count  being  rendered,  it  becomes  the  duty  of  the  Legacy 
Duty  Office  to  ascertain  how  much  of  that  income  has 
been  applied  towards  the  maintenance  of  the  executrix, 
and  how  much  towards  the  maintenance  of  the  children. 
It  is  now  well  settled,  that  a  gift  to  a  wife,  for  the  main- 
tenance of  herself  and  her  children,  is  a  gift  which  confers 
such  an  absolute  interest  upon  the  children  as  to  entitle 
them  to  require  some  portion  of  that  gift  to  be  applied  for 
their  benefit.  It  may  be  admitted,  that  considerable  dis- 
cretion in  the  application  of  that  gift  is  left  to  the  legatee; 
but  the  children  may  maintain  a  suit  in  equity  if  the  lega- 
tee be  guilty  of  the  least  malfeasance  with  respect  to  the 
property  so  left;  and  on  reference  to  a  Master,  he  would  as- 
certain the  proper  allowance  to  be  made  to  each  of  the 
children.  The  cases  already  cited  and  relied  upon  are 
authorities  that  this  will  does  create  a  trust  In  Long- 
more  V.  Elcwm  (a)  the  words  of  the  will  were,  that  the  wife 
was  "  to  receive  the  rents,  issues,  income,  profits,  and  pro- 
ceeds thereof,  for  her  own  use  and  benefit,  and  for  the 

(a)  2  Y.  &  C.  C.  C.  363. 
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1852.  maintenance  and  education  of  my  dear  children."  The 
"  ^^^  "  words  there  were  extremely  strong  in  favour  of  the  view  that 
Harris.  f}^Q  ^jf^  should  take  the  whole.  Woods  v.  Woods  is  precisely 
in  point  with  the  present  case.  If,  therefore,  there  is  any 
trust  in  favour  of  the  children,  the  executrix  is  bound  to 
furnish  an  account.  [Parke,  B. — ^The  present  case  is  very 
distinguishable  from  that  of  Thorp  v.  Owen  (a),  where  there 
was  an  absolute  gift  to  the  wife  in  the  first  part  of  the  will, 
in  which  the  testator  commenced  by  saying  "  I  desire  every- 
thing to  remain  in  its  present  position  during  the  lifetime 
of  my  wife,  for  her  use  and  benefit."  That  was  an  absolute 
gift  to  the  wife.  Then  the  subsequent  clauses  of  the  will, 
which  were  contended  to  amount  to  a  trust,  had  not  in 
truth  that  effect.  They  were  only  the  motive  for  giving  to 
the  wife  the  absolute  disposition  of  the  property.  The 
words  were,  "  I  give  the  above  devise  to  my  wife,  that  she 
may  support  herself  and  her  children  according  to  her  dis- 
cretion and  for  that  purpose."  The  Vice-Chancellor,  though 
with  some  doubt,  said,  that  if  that  be  an  absolute  gift,  it 
cannot  be  cut  down  to  a  trust  Now  it  is  not  necessary 
for  the  Crown  in  the  present  case  to  shew  that  the  child- 
ren are  liable  to  legacy  duty,  but  only  that  there  is  a  pos- 
sibility of  their  being  liable.] — He  was  then  stopped  by 
the  Court. 

Parke,  B. — ^We  (b)  are  all  of  opinion  that  the  executrix 
must  furnish  an  account,  and  consequently  the  usual 
order  will  be  made.  In  Thorp  v.  Owen,  the  will  shewed 
that  it  was  the  testator's  intention  that  the  wife  should 
take  the  property  absolutely,  and  the  subsequent  parts  of 
the  will  shewed  that  the  maintenance  of  the  children  was 
merely  the  motive.  In  that  case,  therefore,  it  was  an  ab- 
solute gift  to  her,  and  she  was  at  liberty  to  give  the  whole 
or  any  part  of  the  property  to  her  children. 

Rule  absolute, 
(a)  2  Hare,  607.  (b)  Parke,  B.,  Alderaon,  B.,  and  PlaU,  B. 
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Simpson  and  Two  Others,  Assignees  of  John  Read,  an  In-       p^  ^ 

solvent  Debtor,  v.  Wood. 

Assumpsit  by  the  plaintiffs,  as  assignees  of  Read,  an  A.  B.,  by 
insolvent  debtor,  for  goods  sold  and  delivered  by  the  plain-  BideritTonTf 
tiffs  as  such  assignees  to  the  defendant,  and  on  an  account  *^^»^  P"®*^, 

"  ^  ^  adyanccs,  and 

stated.     Plea,  non  assumpsit;  and  issue  thereon.  of  a  further 

At  the  trial,  before  FlaUy  B.,  at  the  last  Yorkshire  bead^cedT 
Summer  Assizes,  it  appeared  that  this  action  was  brought  ^5^^^!di 
to  recover  from  the  defendant  the  proceeds  of  the  sale  ^"  household 

furniture  and 

of  the  farming  stock  and  other  furniture  of  the  insol-  other  personal 
vent.     On  the  28th  of  November,  1850,  by  an  indenture  defendant,  to 
then  made  by  and  between  the  defendant  and  the  insol-  hold  absolutely 

•  ^  as  his  own  pro- 

ven t,  in  consideration  of  the  sum  of  5102.  then  due  from  p^^y*  ^th  a 

the  insolvent  to  the  defendant,  and  of  a  further  sum  not  if  a.  b.  should 

exceeding  700Z.  then  agreed  to  be  advanced.  Read  bar-  "^l  ^^^^^ 

flrained,  sold,  and  assigned  to  the  defendant  all  his  house-  ^erein  named 

"°  the  deed  should 

hold  furniture,  goods,  and  effects,  and  all  corn  and  grow-  be  yoid.   The 

ing  crops,  &c.,  and  other  personal  estate  and  effects,  to  provided,  t^^t, 

hold  the  same  absolutely  as  his  own  property,  with  a  pro-  S?  ^^^^g^^® 

viso,  that  if  Read  should  pay  the  defendant  the  money  due  ^he  day  named, 

on  the  1st  of  January,  1851,  the  deed  should  be  void.    The  should  take  pos.- 

deed  contained  a  further  proviso,  that,  in  case  default  in  ^d  enjoy^^e 

payment  on  that  day  should  be  made,  the  defendant  should  JJouId'^'tT*^ 

take  possession,  and  should  hold  and  enjoy  the  property  discretion,  sell 

assigned,  and  should  at  his  discretion  sell  and  dispose  of  proceeds  in 

the  same,  and  receive  the  proceeds  of  the  sale,  intrust,  af-  SJJ^if^/ 

ter  payment  of  the  costs,  "  to  retain  and  apply  such  monies  !°™*  ^^^  *°** 

^   ^  ,  ,  .      .  ^  P»y  *he  sur- 

in  or  towards  satisfaction  of  all  such  principal  and  interest  plus,  if  any,  to 

A.  B. 
A.  B.  made 
defiinlt  in  payment  on  the  day  specified,  and  the  defendant  took  possession  of  the  goods.  A.  B. 
afterwards  filed  his  petition  for  protection  under  the  7  &  8  Vict  c.  96,  and  the  defendant,  after 
A.  B.  had  filed  his  petition,  sold  the  goods  included  in  the  deed: — Hdd^  in  an  action  by  Uie  as- 
signees of  A.  B.  againA  the  defendant,  for  the  proceeds  of  the  sale,  that,  as  the  bill  of  sale  was  abso- 
hite  befere  the  filing  of  the  petition,  the  defendant  had  not  **  availed  himself**  of  it  under  the  7  &  8 
Vict.  c.  96,  s.  21,  \rj  the  sale  alter  tlie  filing  of  the  petition,  and  therefore  that  the  assignees  were 
not  entitled  to  recover. 
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as  for  the  time  being  shall  be  due  and  owing  on  security 
of  these  presents/'  and  then  to  pay  the  surplus,  if  any,  to 
Read.  It  was  not  disputed  that  this  bill  of  sale  was  a 
bona  fide  transaction,  for  money  advanced  by  the  defend- 
ant to  the  insolvent.  On  the  14th  of  February,  1851,  the 
defendant  took  possession  of  all  the  property.  On  the 
25th  of  the  same  month,  Read  filed  his  petition  for  pro- 
tection, and  on  the  following  day  he  obtained  protection. 
On  the  4th  of  March,  the  defendant  sold  all  the  property 
comprised  in  the  bill  of  sale.  The  plaintifis  claimed  the  pro- 
ceeds of  the  property,  on  the  ground  that  they  were  entitled 
to  them  as  assignees  of  the  insolvent,  as  the  defendant  had 
availed  himself  of  the  bill  of  sale,  under  the  7  &  8  Vict.  c. 
96,  s.  21,  by  the  sale  of  the  property  after  the  filing  of  the 
petiticiu  by  the  insolvent.  On  the  part  of  the  defendant, 
the  contrary  of  this  proposition  was  contended  for.  A  ver- 
dict was  found  for  the  plaintiff,  with  leave  to  the  defend- 
ant to  move  to  set  that  verdict  aside,  and  to  enter  a  ver- 
dict for  him. 

In  Michaelmas  Term  last,  Bliss  obtained  a  rule  nisi  ac- 
cordingly. 


Atherton  shewed  cause. — ^The  question  is,  whether  the  de- 
fendant "  availed  himself  of  this  bill  of  sale  after  the  filing 
of  the  insolvent's  petition.  If  he  did,  the  plaintiffs  are 
entitled  to  retain  the  verdict,  under  the  7  &  8  Vict.  c.  96, 
s.  21  (a).    It  is  submitted,  that  he  did  avail  himself  of  that 


(o)  That  section  enacts,  **  That 
in  all  cases  where  any  petitioner 
for  protection  from  process,  whose 
estate  shall  have  been  vested  in 
an  assignee  or  assignees,  under 
the  provisions  of  the  said  recited 
Act  and  of  this  Act,  or  of  either 
of  them,  shall  have  executed  any 
warrant  of  attorney  to  confess 
judgment,  or  shall  have  given 
any  cognovit  actionem  or  bill  of 


sale,  whether  for  a  valuable  con- 
sideration or  otherwise,  no  per- 
son shall,  after  the  filing  of  the 
petition  of  such  petitioner,  avail 
himself  of  any  execution  issued 
or  to  be  issued  upon  any  judg- 
ment obtained  or  to  be  obtained 
upon  such  warrant  of  attorney 
or  cognovit  actionem,  either  by 
seizure  and  sale  of  the  properly 
of  such  petitioner  or  any  part 
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instrument,  by  the  sale  of  the  property  on  the  Srd  and  4th  1852. 
of  March.  By  the  terms  of  that  instrument,  the  sale  was 
not  absolute  at  the  time  the  instrument  was  executed. 
{Parke^  R — ^This  is  not  a  mere  power  to  sell,  but  a  bill  of 
sale  properly  so  called,  being  an  absolute  conveyance  of  all 
the  bargainor's  property  to  the  defendant.  The  statute  ap  • 
plies  only  to  those  cases  where  the  instrument  is  of  an  ex- 
ecutory nature,  and  requires  something  to  be  done  to  make 
the  tranter  effectual,  and  where  such  act  is  done  after  the 
filing  of  the  petition.  But  where  the  party  is  in  possession 
of  the  property  as  absolute  owner  before  the  petition,  a 
sale  afterwards  does  not  bring  the  matter  within  the  sta^ 
tute.  This  was  decided  in  Hunt  v.  Robins  (a),  which  was  af- 
terwards acted  upon  in  this  Court  in  Hardy  v.  Tingey  (&).] 
The  bargainee  was  bound  to  sell,  and  the  bargainor  had  an 
interest  in  the  property;  for,  as  long  as  the  former  held  the 
goods,  he  held  them  as  trustee  for  the  bargainor.  The  pro- 
perty may  greatly  exceed  the  amount  of  the  loan,  and 
therefore  it  was  the  intention  of  the  parties  that  a  sale 
should  ultimately  be  effected.  The  defendant  had  a  mere 
qualified  right  to  the  goods  as  a  security  for  the  money  he 
had  advanced.  What  was  done  after  the  petition  was  done 
under  the  bill  of  sale.  The  defendant,  therefore,  availed 
himself  of  that  instrument 

Elias  and  E.  P.  Pricey  in  support  of  the  rule,  were  not 
called  upon. 

Pollock,  C.  B. — It  is  not  necessary  to  hear  any  argu- 
ment on  the  part  of  the  defendant,  as  we  are  all  clearly  of 

thereof,  or  by  sale  of  such  pro-  rant  of  attorney  or  cognovit  ac- 

perty  theretofore  seised,  or  any  tionem,  or  of  such  bill  of  sale, 

part  thereof  or  avail  himself  of  shall  and  may  be  a  creditor  or 

such  biU  of  sale ;  but  that  any  creditors  for  the  same  under  the 

person  or  persons  to  whom  any  said  recited  Act  and  this  Act." 

sum  or  suras  of  money  shall  be  (a)  3  Q.  B.  300. 

due  in  respect  of  any  such  war-  (6)  5  Exch.  294. 

VOL.  VII.  A  A  EXCH. 
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1852.  opinion  that  the  role  ought  to  be  absolute  to  enter  a  ver- 
dict for  the  defendant  The  principle  upon  which  this 
question  is  to  be  decided  has  been  expressly  stated  by  my 
Brother  Parke,  and,  I  belieye,  by  every  member  of  the 
Courts  in  the  course  of  the  argument  The  object  of  the 
Act  of  Parliament — and  this  object  is  in  conformity  with 
the  course  of  modem  l^islation — ^is  that  whatever  trans- 
actions are  complete,  and  do  not  require  any  further  step 
to  be  taken  before  the  filing  of  the  petition,  should  re- 
main complete ;  and,  on  the  other  hand,  whatever  is  in- 
complete before  that  date,  should  remain  so.  In  my 
opinion,  this  bill  of  sale  is  absolute,  and  had  become  abso- 
lute before  the  filing  of  the  petition ;  and  nothing  more 
remained  to  be  done  under  it  than  for  the  owner  of  the 
property  to  exercise  those  rights  which  were  already  cre- 
ated The  expression  made  use  of  by  the  learned  counsel 
on  the  jpart  of  the  plaintiffs,  that  what  was  done  after  the 
filing  of  the  petition  was  done  under  the  bill  of  sale,  is  in- 
correct ;  for  as  soon  as  the  defendant  was  in  possession, 
so  fiir  as  respected  all  subsequent  proceedings,  the  bill  of 
sale  was  at  an  end.  If  a  statute  admits  of  two  modes  of 
interpretation,  that  mode  is  to  be  adopted  which  is  most 
in  accordance  with  the  clear  intention  of  the  l^islature. 
If  we  were  to  adopt  the  plaintifis'  argument,  no  man  here- 
after, be  his  credit  ever  so  good,  would  be  able  to  convey 
property  by  way  of  pledge,  if  it  were  to  be  done  by  bill  of 
sale,  for,  if  he  were  afterwards  to  become  insolvent,  the 
transaction  would  be  considered  as  wholly  nugatory,  and  the 
true  owner  of  the  property  would  have  to  come  in  with  the 
creditors  of  the  insolvent,  after  having  acted  for  perhaps 
many  years  upon  the  faith  of  the  validity  of  the  transac- 
tion, and  with  a  full  assurance  that  the  property  was  to  all 
intents  and  purposes  his  own.  Such  a  construction  of  the 
Act  is  not  reasonable,  and  is  clearly  contrary  to  the  in- 
tention of  the  legislature. 

Pabkb,  R — I  am  of  the  same  opinion.    I  think  that  the 
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reasonable  construction  of  the  2l8t  section  is  that  which  1852. 
has  been  so  fully  given  to  it  by  my  Lord  Chief  Baron.  The 
meaning  of  the  words  "avail  himself"  is  to  be  consider- 
ed with  reference  to  the  other  terms  with  which  they  are 
to  be  found  associated  in  that  section.  Now  a  party  can- 
not, after  the  filing  of  the  petition,  avail  himself  of  any  ex- 
ecution upon  a  judgment  obtained  upon  a  warrant  of 
attorney  or  cognovit  actionem;  that  is,  he  cannot  take 
any  further  step  to  make  the  transaction  effectual;  and  so 
with  respect  to  bills  of  sale,  where  some  further  step  is  ne- 
cessary to  be  taken  by  the  party  in  order  to  make  that 
instrument  effectual,  as  by  sale  of  the  goods  where  the 
bill  is  an  executory  instrument,  he  cannot  take  that  step. 
But  where  eveiything  requisite  has  been  done  before  the 
petition,  the  statute  does  not  apply,  as  was  held  in  Hunt  v. 
Robins,  and  Hardy  v.  Tvngey.  In  this  case  the  instru- 
ment is  not  a  power  to  sell,  but  is  an  absolute  conveyance 
of  the  property,  accompanied  with  an  equity  of  redemption, 
and  the  transfer  was  complete  before  the  filing  of  the  pe- 
tition. It  is  to  be  remarked  that  the  language  of  the  21st 
section  of  this  Act  differs  from  that  of  the  61  st  section  of 
the  1  &  2  Vict  a  110,  which  is  the  corresponding  clause 
in  the  prior  Act.  The  words  of  the  61  st  section  are,  that 
no  person  shall  avail  himself  ''  of  any  execution  issued  or 
to  be  issued  upon  any  judgment  obtaiaed  or  to  be  obtain- 
ed upon  such  warrant  of  attorney  or  cognovit  actionem, 
or  of  such  bill  of  sale,  either  by  seizure  and  sale  of  the  pro- 
perty of  such  prisoner  or  any  part  thereof,  or  by  sale  of  such 
property  theretofore  seized,  or  any  part  thereof;"  and  for 
some  reason  the  legislature  has  altered  the  language  of  the 
2l8t  section  of  the  7  &  8  Vict  c.  96.  Probably  they  thought 
that  the  expressions  "  seLzsure  and  sale "  were  not  appli- 
cable to  such  a  security  as  a  bill  of  sale,  but  to  a  warrant 
of  attorney  or  cognovit  only ;  and  consequently,  that  those 
terms  had  been  incorrectly  introduced  into  the  former 
statute.     But  the  alteration  in  the  language  of  the  21st 
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1852.  section  of  the  present  Act  does  not  make  any  difference 
with  respect  to  the  construction  of  that  section  here,  for  the 
legislature  never  intended  that  so  gross  a  piece  of  injustice 
should  be  effected  as  to  deprive  a  person  of  property  of 
which  he  may  have  been  in  possession  for  years  and  years 
before  the  filing  of  the  petition ;  but  merely  intended  that 
all  further  proceedings  on  the  instrument  are  to  be  stayed 
where  some  act  is  necesmry  to  vest  the  property  in  the 
party,  as  in  cases  of  executory  bills  of  sale. 

Alderson,  B. — ^I  am  of  the  same  opinion.  I  think  that 
the  true  meaning  of  the  clause  is  this — ^that  a  party  is  said 
to  "  avail  himself"  of  a  bill  of  sale,  where  he  sells  in  order 
to  obtain  the  property.  Here  the  defendant  did  not  so 
avail  himself  of  it  by  the  sale,  for  he  merely  sold  the  pro- 
perty which  he  had  previously  obtained. 

Platt,  R,  concurred. 

Rule  absolute. 
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1852. 

M'CoBMiOK  V.  Pabbt  and  Another  p^^  \\^ 


Interpleader  issue,  to  try  whether  certain  goods  and  %  the  7  &  s 
chattels  seized  under  a  writ  of  fi.  fa.,  upon  the  3rd  of  May,  certain  persons 
1851,  were,  upon  that  day,  the  property  of  the  plaintiff  or  rated  as^Com- 
of  the  trustees  of  the  Birkenhead  Docks.  mLwioners,  for 

the  purpose  of 

At  the  trial,  before  WighJtman^  J.,  at  the  last  Chester  "constructing 

Assizes,  it  appeared  that,  under  the  7  &  8  Vict.  c.  Ixxix.,  cer-  a  Dock,  and 

tain  persons  were  incorporated  as  Commissioners  for  the  Bir^enhwwf** 

purpose  of  "  constructing  Tidal  Basins,  a  Dock,  and  other  ?^jo%.*^*  ^^ 

works  at  Birkenhead;''  and  by  a  subsequent  Act,  11  &  12  ciiv.,  certain 

Vict.  c.  cxliv.,  trustees  were  substituted  for  these  Commis-  substituted  for 

sioners.     By  section  32  of  the  latter  Act,  the  tidal  basins,  ^^  ^°^^ 

^  '  '    sioners;  and  tha 

docks,  walls,  quays,  and  other  works,  which,  under  and  by  property  which 

/»  ?  A  5  •       1^     /-«  •     •  ^^"^  vested  in 

Virtue  of  previous  Acts,  were  vested  m  the  Commissioners,  theCommission- 

and  all  land,  houses,  roads,  quarries,  and  other  heredita-  Se  form»  Act 

ments,  properties,  rights,  and  privileges  whatsoever,  vested  ^  ^y  ***« 

in  the  Commissioners,  were  vested  in  the  trustees;  and  all  Tested  in  the 

the  plant,  materials,  tools,  and  other  things,  which,  at  the  the  39th  section 

time  of  the  passing  of  the  Act,  belonged  to  the  Commission-  Ac^^^e*^m- 

ers,  were  thenceforth  to  belong  to  and  become  the  property  nuMJonc"  were 

,         empowered  to 

of  the  trustees.  The  plaintm  was  a  contractor  for  a  portion  borrow  at  in- 
of  the  works  in  question;  and  having  executed  some  part  cre^tofthe* 
of  the  work,  and  pressing  for  payment  or  for  some  security  JJ^*J^ig"**J|yj 

Act  granted, 
and  of  any  property  which  might  be  Tested  in  the  Commissioners  by  virtue  of  that  Act^  any  sums 
of  money,  so  that  the  amount  owing  by  them  did  not  at  any  one  time  exceed  a  certain  specified 
sum;  and  for  securing  the  re-payment  of  the  monies  so  borrowed,  the  Commissioners  might  assign 
oyer  the  said  rates,  tolls,  and  property  to  the  person  who  should  adyance  or  lend  such  money,  as  a 
security  for  the  money  so  borrowed.  By  the  40th  section,  such  mortgage  was  to  be  by  deed  duly 
stamped,  &c.,  and  might  be  according  to  the  form  given  in  the  schedule  to  the  Act  By  the  4l8t 
section,  such  mortgagees  were  to  be  creditors  on  the  rates  or  tolls  and  property  equally.  By  the 
43rd  section,  a  register  of  such  mortgages  was  to  be  kept,  and  to  be  open  to  inspection.  By  sec- 
tion 57,  the  Commissioners  were  empowered  to  purchase  certain  lands,  and  to  agree  with  the  par- 
ties interested  in  such  knds  for  the  purchase  for  a  consideration  in  money,  &c.  After  a  portion 
of  the  works  had  been  completed,  the  trustees,  who  were  indebted  to  their  contractor  for  the  exe- 
cution of  a  part  of  the  works,  by  two  several  indentures  assigned  to  him  by  way  of  mortgage  all 
the  plant,  goods,  machinery,  and  working  materiab  in  use  in  and  about  the  docks.  These  deeds 
were  not  in  the  form  given  by  the  Act,  nor  were  they  registered : — Hdd^  that,  as  the  property  as- 
signed by  these  deeds  was  not  such  property  as  that  contemplated  by  the  39th  section  of  the  first 
Act,  but  was  property  to  which  the  trustees  were  entitled  independently  of  the  Act;  and  therefore 
that  the  trustees  had  an  absolute  control  over  it,  and  the  mortgages  in  question  were  valid. 
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from  the  trustees,  the  latter,  by  two  several  indentures, 
dated  November  9th,  1850,  and  February  28th,  1851,  re- 
spectively assigned  to  him  by  way  of  mortgage  all  the 
plant,  goods,  machineiy,  and  working  materials  in  use  in 
and  about  the  dock&  Neither  of  these  mortgages  was  in 
the  form  specified  in  the  first  Act,  nor  were  they  register- 
ed. The  defendants  subsequently  issued  a  fi.  fa.  against 
the  Company  upon  a  judgment  which  they  had  recovered 
against  them  on  a  bond;  and  under  this  writ  the  sheriff 
seized  the  plant,  goods,  and  materials  which  had  been  in- 
cluded in  the  two  mortgages  to  the  plaintiff.  And  after  the 
usual  proceedings  this  interpleader  was  directed. 

It  was  contended,  on  the  part  of  the  defendants,  that 
the  deeds  under  which  the  plaintiff  claimed  were  void: 
first,  because  they  were  mortgages,  and  were  not  in  the 
form  prescribed  by  the  first  Act,  and  because  they  had  not 
been  registered  as  required  by  that  Act;  and  secondly, 
that,  as  the  trustees  were  empowered  to  mortgage  the  pro- 
perty for  advances  of  money  only,  and  these  mortgages 
were  not  for  such  an  advance,  they  were  void.  Under  the 
direction  of  the  learned  Judge,  a  verdict  was  found  for  the 
plaintiff,  leave  being  reserved  to  the  defendants  to  move  to 
set  that  verdict  aside,  and  to  enter  a  verdict  for  them. 

In  Michaelmas  Term  last,  Aiherton  obtained  a  rule  nisi 
accordingly. 


WeUhy  now  shewed  cause  (a). — ^The  question  turns  upon 


(a)  The  following  sectiozis  of 
the  7  &  8  Vict.  c.  Ixxix.  were  re- 
ferred to  in  the  argument 

Sect.  19. «  That  during  the  exe- 
cution of  any  such  contract,  the 
works  in  course  of  being  done 
under  such  contracts,  and  all  the 
materials  of  every  description 
brought  upon  or  near  such  works, 
for  the  purpose  of  being  used  in 
the  execution  of  such  contracts, 
shall,  forthepurposGof protecting 


the  same  from  ii^ury,  by  indict- 
ment as  hereinafter  mentioned, 
be  held  to  be  the  property  of 
the  Commissioners." 

Sect.  23.  "  That  executions  up- 
on every  judgment  or  decree 
against  the  Commissioners  in 
any  such  action  or  suit  shall  be 
executed  against  the  goods  and 
chattels  belonging  to  the  Com- 
missioners by  virtue  of  their 
office." 
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several  sections  of  the  7  &  8  Yiot.  c.  Ixxix.    It  will  be  con- 
tended for  the  defendants,  that  the  property  in  question 


Sect  39.  ""That  it  shall  be  law- 
ful for  the  Commifisioners,  from 
time  to  time,  to  borrow  at  in- 
terest on  the  credit  of  the  seve- 
ral rates  and  tolls  bj  this  Act 
granted,  and  of  any  property 
which  may  be  vested  in  the  Com- 
missioners by  virtue  of  this  Act, 
any  sum  of  money  which  shall 
not  exceed  the  sum  of  400,000^^ 
and  in  the  event  of  any  part  of 
such  sum  of  money  being  repaid 
by  the  Commissioners,  to  re- 
barrow  the  same,  and  so  tatiea 
quoties,  but  so,  nevertheless,  that 
there  shall  not  be  owing  on  the 
security  aforesaid,  any  more  than 
the  sum  of  400,000^  in  the  whole 
at  any  one  time ;  and  for  securing 
the  repayment  of  the  monies  so 
borrowed,  with  interest^  the  Com- 
missioners, or  any  five  of  them, 
may  assign  over  the  said  rates, 
tolls,  and  property,  or  any  part 
thereof^  to  the  person  who  shall 
advance  or  lend  such  money,  or 
hxB  trustee,  as  a  security  for  the 
repayment  of  the  money  so  to  be 
borrow^  together  with  interest 
for  the  same." 

Sect.  40.  "That  every  such  as- 
signment or  mortgage  shall  be 
by  deed  duly  stamped,  in  which 
the  consideration  shall  be  truly 
stated,  and  every  such  deed  shall 
be  under  the  hands  and  seals  of 
five  of  the  Commissioners,  and 
may  be  according  to  the  form  in 
Schedule  (A.)  to  this  Act  annex- 
ed, or  to  the  like  effect." 

Sect.  41.  "That  all  persons 
to  whom  such  mortgages  or  as- 
signments shall  be  made,  or  who 


shall  be  entitled  to  the  monies 
thereby  secured,  shall,  in  propor- 
tion to  the  sums  therein  respect- 
ively mentioned,  be  creditors  on 
the  said  rates,  tolls,  or  property, 
equally  one  with  another,  with- 
out any  preference  in  respect  of 
the  priority  of  advancing  such 
monies,  or  of  the  dates  of  any 
such  assigimients  respectively." 

Sect.  42.  "That  the  expenses 
of  every  assignment  or  mortgage 
shall  firom  time  to  timebe  defrayed 
by  the  Commissioners  out  of  the 
money  raised  by  the  same." 

Sect.  43.  "That  a  register  of 
such  mortgages  or  assignments 
shall  be  kept  by  the  Clerk  to  the 
Commisdoners,  and  within  four- 
teen days  after  the  date  of  any 
such  mortgage  or  assignment^  an 
entry  or  memorial  of  the  number 
and  date  thereof,and  of  the  names 
of  the  parties  thereto,  with  their 
proper  additions,  shall  be  made 
in  such  register;  and  such  register 
may  be  perused  at  all  reasonable 
times  by  any  person  interested 
therein,  without  fee  or  reward." 

Sect.  57.  "That,  subject  to  the 
provisions  of  this  Act^  it  shall  be 
lawful  for  the  Commissioners  to 
purchase  the  lands  described  in 
the  Schedule  (C.)  to  this  Act  an- 
nexed, and  to  agree  with  the 
parties  interested  in  such  lands 
for  the  absolute  purchase  thereof, 
for  a  consideration  in  money,  or 
such  parts  thereof  as  they  shall 
think  proper,  and  of  all  subsist- 
ing leases  therein,  and  of  all  rent- 
charges,  annuities,  mortgages  or 
incumbrances,  affecting  any  such 
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was  Tested  in  these  trustees  by  virtue  of  that  Act,  by  the 
provisions  of  which  the  trustees  are  enabled  to  mortgage 
the  property  for  a  particular  purpose  and  in  a  specified 
form;  and  that  these  instruments  are  void,  as  being  in  con- 
travention of  the  statute.  The  answer  to  that  objection  is, 
that  the  goods  and  chattels  in  question,  which  constitute 
the  working  plant  of  the  trustees,  are  not  such  property  as 
is  contemplated  by  the  Act.  By  the  39th  section,  the  Com- 
missioners  are  empowered  to  borrow  money  "  on  the  credit 
of  the  several  rates  and  tolls"  granted  by  the  Act,  '^  and  of 
any  property  which  may  be  vested  in  the  Commissioners 
hy  virtue  of  this  Act,"  The  40th  section  says,  that  the 
form  of  the  mortgage  ''may"  be  according  to  the  form  in 
the  schedule.  The  4Jst  section  enacts,  that  the  mortga- 
gees under  such  instruments  shall  come  in  equally  with  the 
other  creditors:  The  43rd  section  enacts,  that  a  register 
of  such  mortgages  shall  be  kept,  which  shall  be  open  to 
inspection.  Now  the  property  which  becomes  vested  in 
the  Commissioners  by  virtue  of  the  Act,  is  real  property. 
That  appears  by  the  57th  section.  But  the  Act  does  not 
apply  to  goods  and  chattels  which  the  Commissioners  ac- 
quire as  owners,  and  of  which  they  are  possessed  just  as 
any  other  owners  of  moveable  property.  If  they  cannot 
mortgage  them,  neither  can  they  absolutely  sell  them,  even 
when,  by  the  completion  of  the  works,  they  are  no  longer 


lands,  and  all  commonable  and 
other  rights  to  which  such  lands 
may  be  subject,  and  all  other  es- 
tates and  interestis  in  such  lands, 
of  what  kind  soever,  and  all  con- 
tracts, sales,  and  conveyances  of 
any  such  lands,  or  of  any  interest 
therein,  may  be  in  the  form  pre- 
scribed in  the  schedule  (D.)  to 
this  Act  annexed,  or  as  near 
thereto  as  the  circumstances  of 
the  case  may  require." 
Sect.  161.  « The  said  Commis- 


sioners shall  erect  or  provide 
such  cranes,  weighing  and  other 
machines,  conveniences,  weights, 
and  measures,  upon  the  quays, 
wharfs,  or  dock,  made  under  this 
Act^  as  are  necessary  for  loading, 
unloading,  measuring,  and  weigh- 
ing any.good8,  articles  or  things, 
exported  from  or  imported  into 
the  said  basins  and  dock,  and 
shall  also  erect  or  provide  huts 
or  offices  fit  and  proper  for  the 
officers  of  the  revenue,"  &c.. 


V. 

Parry. 
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wanted.  [Martin,  B. — ^The  defendants  will  perhaps  rely  1852. 
upon  the  151st  section.]  That  section  has  no  operation  m'Cokmick 
until  after  the  works  have  been  completed.  [Aldersoriy  B. 
— That  section,  moreover,  contains  an  enumeration  of  such 
machines  as  are  always  affixed  to  the  freehold.]  And  con- 
sequently they  could  not  be  seized  under  a  writ  of  £L  fa. 
It  was  not  disputed  that  the  things  seized  were  goods  and 
chattels,  and  they  were  treated  as  such  by  the  defendants. 
Secondly,  even  if  this  be  such  property  as  is  contemplated 
by  the  Act,  the  43rd  section  is  merely  directory.  It  does 
not  contain  any  negative  words,  but  merely  says  that  the 
instrument  "  may"  be  in  a  particular  form. 

Davison  in  support  of  the  rule. — Great  powers  are  in- 
trusted to  these  trustees,  both  of  borrowing  money  and  of 
taking  land.  It  seems  to  have  been  intended  that  all  in- 
cumbrances upon  their  property  should  be  placed  upon 
the  same  footing.  The  property  mentioned  in  these  deeds 
was  essential  to  the  construction  of  the  works,  and  vested 
in  them  by  virtue  of  the  Act.  [Alderson,  B. — It  would  be 
a  great  impediment  to  the  progress  of  the  works,  if  the 
trustees  were  prohibited  from  disposing  of  the  tools  by  sale 
or  mortgage.  Suppose  they  had  expended  5000J.  in  tools, 
and  some  new  machine  were  invented  by  which  the  work 
could  be  done  with  greater  rapidity  and  cheapness,  it  would 
be  a  great  inconvenience  and  hardship  to  the  trustees,  if 
they  were  not  permitted  to  sell  the  old  tools  in  order  to 
purchase  the  new  machine.]  The  Act  ought  to  be  con- 
strued strictly,  inasmuch  as  the  powers  intrusted  to  these 
parties  are  very  extensive:  FairtMe  v.  OilbeH{a)y  Pontet 
V.  Basingstoke  Canal  Company  (b), 

Parkb,  B. — I  am  of  opinion  that  the  rule  ought  to  be 

(a)  2  T.  R  169.  (ft)  3  Bing.  N.  C.  433. 


Paa&y« 


860  szoHBQinni  aKPOBSis: 

iS5S.  diflchaigecL  The  qaestion  arises  on  an  interpleader  issue, 
which  is  directed  in  conseqnence  of  the  chum  made  by  the 
plaintiff  on  the  sheriff,  who  seized  the  goods  and  chattels 
for  the  bond  of  the  corporation.  And  the  sole  qnesticm 
isy  whether  the  goods  and  chattels  seized  under  that  exe- 
cution, or  any  of  them,  are  the  property  of  the  plaintiff  or 
of  the  corporation.  The  plaintiff  claims  under  two  deeds 
of  mortgage,  one  of  the  9th  of  NoYember,  1 850,  by  which 
the  corporation  conveyed  all  the  machinery  used  in  con- 
structing the  work%  in  order  to  secure  the  due  payment 
to  him  by  instalments  of  the  sum  agreed  to  be  paid  to 
him  by  them  for  the  work.  He  claims  certain  of  the 
goods  and  chattels  under  that  deed.  And  under  a  further 
deed  of  the  28th  of  February,  1851,  in  which  other  goods 
are  conveyed  to  him  for  a  certain  advance  therein  men- 
tioned, by  which  deed  the  trustees  convey  to  him  the 
workshops,  implements,  &c.,  other  than  those  which  are 
transferred  by  the  former  deed.  And  the  question  is, 
whether  both  these  deeds,  or  either  of  them,  be  void.  It 
is  contended  that  they  are  void,  because  the  corporation  had 
no  power  to  mortgage  such  property  as  this  under  the  7 
&  8  Vict  c.  Ixxix.  By  the  S9th  section  <^  that  Act^  which 
gives  the  enabling  power,  they  are  empowered  to  borrow 
money  at  interest  on  the  security  of  certain  property.  That 
property  is,  upon  the  credit  of  the  several  rates  and  tolls 
by  that  Act  granted.  Without  that  Act,  these  trustees 
could  not  have  existed,  or  have  become  possessed  of  any 
property  which  may  have  vested  in  the  hands  of  the  Com- 
missioners by  virtue  of  the  Act  With  respect  to  tolls, 
therefore,  or  to  the  property  vested  in  the  Commissioners 
by  virtue  of  that  Act,  they  have  only  a  limited  power  of 
mortgage  It  must  be  for  money  paid  down,  and  without 
giving  priority  to  one  mortgage  over  another.  And  per- 
haps also,  to  make  the  instrument  effectual,  such  mortgage 
must  be  registered.  It  is  not,  however,  necessary  to  give 
any  opinion  upon  that  point,  which  has  reference  only  to 
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rates  and  tolls,  and  such  property  as  is  vested  in  the  Clom-        185S. 
missioners  by  virtue  of  the  Act  alone.    But  the  Act  does    m«coiimick 
not  preclude  them  from  doing  what  they  please  with  pro-  ^' 

perty  which  they  do  not  acquire  by  virtue  of  the  Act. 
They  may  sell  it  or  mortgage  it  at  th^  option.  But  then 
it  is  said,  on  the  part  of  the  defendants,  that  the  Act  does 
apply  to  all  such  matters  as  are  useful  in  carrying  on  the 
works.  I  think,  however,  that  there  is  no  such  exception. 
The  Commissioners  are  the  proper  judges  of  what  is  useful 
for  carrying  on  the  works.  And  although  it  is  necessary 
for  them  to  have  many  implements,  it  does  not  follow  that 
they  cannot  sell  an  implement  they  have  acquired,  and 
purchase  a  new  one  with  the  produce  of  the  sala  I  am 
therefore  of  opinion  that  both  these  deeds  are  operative, 
and  that  the  plaintiff  was  entitled  under  them  to  the  pro- 
perty specified  in  them. 

Albbbson,  B. — ^I  am  of  the  same  opinion.  The  property 
vested  in  the  Commissioners  under  the  Act  is  property 
which,  but  for  the  Act,  could  not  vest  in  them.  The  39th 
section  gives  power  to  mortgage  the  tolls,  which  they  have 
not  done  here.  A  mortgage  of  the  tolls  must  be  made  in 
accordance  with  the  forms  and  provisions  required  by  the 
Act;  one  of  these  provisions  being,  that  there  shall  be  no 
priority  of  one  mort^i^e  over  another;  and  for  that  pur- 
pose the  mortgage  is  to  be  registered.  But  the  Act  applies 
only  to  that  property. 

PuLTT,  B.  —  The  power  given  by  the  89th  section  of 
the  first  Act  seems  to  me  to  be  limited  to  the  incum- 
brances on  land  acquired  by  the  Commissioners  for  the 
permanent  use  of  the  Company,  and  the  profits  arising 
therefrom,  that  is  to  say,  the  incumbrances  of  the  concern 
itself,  when  acquired.  Now  the  goods  in  question  and 
chattels,  that  is,  tools  and  machinery,  are  property  ac- 
quired for  the  purpose  of  effecting  this  permanent  condi- 
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1862.        tion  of  the  land,  and  are  the  property  of  those  persons  who 
M'CoRMicK     hought  them  or  constructed  them;  and  if  these  goods  and 
,  ^'  chattels  do  not  fall  within  the  39th  section,  the  trustees 

may  sell  them,  or  mortgage  them,  or  deal  with  them  as 
they  please.  My  Brother  Parke  has  already  suggested 
what  I  was  about  to  allude  to,  that  this  property  formed 
no  part  of  the  subject-matter  of  the  trust,  as  being  a  bur- 
den on  the  land.  I  therefore  think  that  this  rule  ought 
to  be  discharged. 

Martin,  B. — I  am  clearly  of  the  same  opinion.  At  law 
these  trustees  may  acquire  property  in  goods,  and  they 
may  sell  them,  or  mortgage  them,  or  deal  with  them  as 
any  other  owner  of  property  may.  And  the  question  is, 
whether  they  are  prohibited  from  so  doing  by  the  39th 
section  of  the  7  &  8  Vict.  c.  Ixxix.  Now,  by  that  section, 
they  are  authorised  to  borrow  at  interest,  on  credit  of  the 
rates  and  tolls  on  the  property  vested  in  them  by  virtue 
of  the  Act,  any  sums  of  money  not  exceeding  in  the  whole 
a  certain  fixed  amount  I  am  of  opinion  that  these  goods 
are  not  property  vested  in  the  Commissioners  by  virtue 
of  the  Act  By  the  Act,  the  Company  are  authorised 
to  buy  land,  which  is  vested  in  them  for  the  purposes  of 
the  docks  and  of  the  various  works  incidental  to  that  ob- 
ject. The  125th  section  gives  the  right  to  make  the  docks. 
By  that  section,  they  are  empowered  to  construct  works, 
to  make  sea-walls,  tidal  basins,  flood-gates,  locks,  &c.,  and 
wharfs,  slips,  and  a  variety  of  other  things  incidental  to 
docks.  And  by  certain  sections  they  have  power  to  make 
tidal  basins  of  great  extent,  and  to  make  slips  for  the  use  of 
the  ferry,  and  culverts;  and  they  are  empowered  also  to  put 
up  cranes  and  weighing  machines,  and  huts  for  the  officers 
of  the  revenue,  and  to  take  toll  for  the  use  of  the  cranes 
and  weighing  machines.  Now  it  seems  to  me  that  the  pro- 
perty the  39th  section  contemplates  is  that  description  of 
property  which  is  taken  by  them  for  the  purposes  of  the 


HILARY   VACATION,    15  VICT.  363 

docks.     I  am  therefore  clearly  of  opinion  that  the  subject  1852. 

matter  of  these  mortgages  is  not  within  the  39th  section,  m'Cormick 
and  that  this  rule  ought  to  be  discharged. 


V. 

PARar. 


Rule  discharged. 


Woods  v,  Finnis  and  Another.  jTeb,  21. 


c 


ASE  against  the  defendants  as  Sheriff  of  Middlesex,  it  ib  no  port  of 
The  declaration  stated,  that  a  judgment  had  l)een  ob-  eheriff; Ueze-^ 
tained  by  one  J.  Foot  against  the  now  plaintiff,  for  67t  Us.  S?^°*^J^* 
for  damages,  whereupon  J.  Foot  sued  out  of  the  Court  of  Ex-  receive  the 

,  ,  ,  ,         ,  ,  amount  of  the 

chequer  a  writ  of  testatum  capias  ad  satisfaciendum,  direct-  debt  and  costs, 
ed  to  the  sheriff  of  Middlesex  (the  defendants),  which  com-  {Jem  ^er  tT*^ 
manded  the  said  sheriff  to  take  the  plaintiff,  and  him  safe-  ^"^^^j^Ij^ 
ly  keep,  so  that  he  might  have  his  body  before  the  Barons  of  And  therefore, 
the  Exchequer,  &c.,  to  satisfy  the  said  J.  Foot  the  damages  or  makes  a 
aforesaid  recovered,  together  with  interest  on  the  said  sum  ^^to'tfietei- 
of  67/.  15a,  which  writ  was  delivered  to  the  defendants  to  be  ^J*^  ^«  ^c^ 

and  costs,  to  be 

executed  in  due  form  of  law ;  by  virtue  of  which  writ  the  paid  oyer  to  the 
defendants,  as  such  sheriff,  arrested  the  now  plaintiff,  and  ^^l^a  ti^ 
had  him  in  custody  before  the  return  of  the  writ;  yet  the  J^^^ 
defendants,  so  being  such  sheriff,  and  not  regarding  the  consequence 
duty  of  their  office  as  such  sheriff,  afterwards,  and  whilst  debtor  is  a  se- 
the  now  plaintiff  was  so  in  their  custody  under  the  said  ^^^  ^^^ 


a 


writ,  and  before  they  would  discharge  him  therefrom,  to  ^^^*  *^ 
wit,  on  the  day  and  year  aforesaid,  wrongfully,  maliciously,  «ame  judgnent, 
illegally,  and  oppressively,  and  by  colour  of  their  office  as  not  liable  as  for 
such  sheriff,  demanded,  extorted,  had,  received,  and  took,  *J^^j[ng*^ 
of  and  from  the  now  plaintiff,  as  and  for  fees  due  and  pay-  <>▼«  the  money 

14*1  %    ^     *  execn- 

able  by  the  now  plaintiff  to  the  now  defendants  as  such  tion  plaintiff. 
sheriff,  the  sums  of  money  following:  to  wit,  the  sum  of  in  such  case,  ' 
Ills.  2L8  and  for  the  officer's  fee  for  executing  the  said  writ,  ^ed^^^^y  ^' 
the  sum  of  3*.  6d  for  searching  the  office  for  other  writs  tion  against  the 

bailiff  for  breech 
of  contract. 


364  BXCHBQVBR  &BPOftTS. 

I85S.  against  the  now  plaintiff,  and  the  sum  of  4a  6c2.  for  a  dis* 
chaise  fee;  whereas  the  said  sums  of  money  were  not,  nor 
were  any  nor  was  either  of  them,  nor  was  any  part  thereof, 
nor  was  any  fee  or  sum  of  money  whatever,  due  or  payable 
from  the  now  plaintiff  to  the  now  defendants.  The  declar- 
ation then  proceeded  to  allege  as  a  second  breach,  that 
after  the  arrest,  and  while  he,  the  plaintiff,  was  in  the 
custody  of  the  defendants  as  such  sheriff,  under  the  said 
writ,  to  wit,  on  &c.,  he,  the  plaintiff,  paid  to  the  defend- 
ants, so  being  and  as  such  sheriff,  the  amount  of  the  da- 
mages and  interest  mentioned  in  the  said  writ^  to  wit^  682., 
to  be  paid  by  the  now  defendants,  so  being  and  as  such 
sheriff,  to  the  said  J.  Foot,  in  satisfaction  of  the  said 
damages  and  interest;  and  the  now  defendants,  so  being 
and  as  such  sheriff,  under  colour  of  the  said  writ,  then  re- 
ceived of  and  firom  the  now  plaintiff  the  said  sum  of  money, 
to  wit^  &C.,  for  the  purpose  aforesaid,  and  thereupon  then, 
upon  payment  of  the  said  sums  of  money,  to  wit,  the  said 
sum  of  68L,  and  the  said  sums  of  12.  1&,  Ss.  6i2.,  and  4ff.  6cL, 
so  demanded,  extorted,  had,  and  received  by  the  now  de- 
fendants as  and  for  fees  aforesaid,  the  now  defendants  dis- 
charged the  now  plaintiff  from  their  custody  under  the 
said  writ,  and  suffered  and  permitted  him  to  depart  out  of 
custody  and  go  at  large  wheresoever  he  would,  and  the 
plaintiff  was  then  dischai^ged  and  went  out  of  the  custody 
of  the  defendants,  so  being  such  sheriff,  and  thereupon  it 
then  became  and  was  the  duty  of  the  defendants  to  pay  to 
the  said  J.  Foot  the  said  682.,  in  satisfSeu^ion  of  the  said 
damages  and  interest,  the  same  being  sufficient  for  that 
purpose,  within  a  reasonable  time  in  that  behalf;  and  al- 
though the  said  J.  Foot  was  always,  during  and  at  and 
after  the  expiration  of  such  reascmable  time,  ready  and 
willing  to  accept  and  receive  the  said  sum  of  68L  in  satis- 
faction of  the  said  damages  and  interest,  yet  the  now  de- 
fendants, disregarding  their  duty  in  that  behalf,  and  con- 
triving to  injure  the  plaintiff,  did  not  nor  would,  within  a 


HILABT   VACATION,   16  VICT.  S65 

reasonable  time  in  that  behalf,  which  had  elapsed  long  be-  185S. 
fore  the  arrest  and  imprisonment  of  the  plaintiff  as  here- 
inafter mentioned,  pay  the  said  sum  of  money,  to  wit,  68^, 
or  any  part  thereof,  to  the  said  J.  Foot,  but  wrongfully, 
and  maliciously,  and  corruptly,  neglected  so  to  do,  and  re- 
tained and  kept  the  said  sum  of  money  in  the  hands  of  the 
now  defendants  for  their  own  use  and  benefit,  for  a  long 
and  unreasonable  time,  to  wit  &c. ;  in  consequence  of  which 
the  plaintiff  was  again  arrested  on  a  fresh  writ  of  ca.  sa., 
issued  by  the  said  J.  Foot  upon  the  same  judgment,  directed 
to  the  defendants  as  sheriffs  of  the  City  of  London,  where- 
on the  plaintiff  was  then  detained  by  the  defendants,  then 
being  and  as  such  sherifisof  the  City  of  London,  for  the  space 
of  forty-eight  hours  then  next  following,  and  until  the  now 
defendants,  after  the  last-mentioned  arrest,  to  wit,  &c.,  paid 
to  the  said  J.  Foot  the  said  sum,  to  wit,  SSL,  in  satisfaction 
of  the  damages  and  interest  aforesaid ;  and  the  now  plaintiff 
was  also,  by  means  of  the  premises,  forced  to  and  neces- 
sarily did  expend  divers  monies,  and  inctur  divers  debts, 
&e.,  in  obtaining  his  discharge. 

The  defendants  pleaded  not  guilty,  and  other  pleas  tra- 
versing all  the  material  allegations  in  the  declaration. 

At  the  trial,  before  Martin^  B.,  at  the  Middlesex  Sittings 
in  last  Easter  Term,  it  appeared  that,  on  the  23rd  of  June, 
1849,  the  plaintiff  was  arrested  on  a  ca.  scu,  founded  on  a 
judgment,  at  the  suit  of  one  J.  Foot,  mentioned  in  the  de- 
claration, and  indorsed  to  levy  672.  15^.,  by  White,  a  she- 
riff's officer,  under  a  warrant  from  the  defendants,  the  she- 
riff of  Middlesex.  The  plaintiff  sent  to  his  attorney,  Mr. 
Webb,  to  have  the  money  paid,  who  sent  a  cheque  for  752. 
to  White,  the  sheriff's  officer.  The  plaintiff  was  then  dis- 
charged, but  the  officer  did  not  pay  the  amount  of  the  debt 
and  costs  claimed  to  Foot  Foot  issued  another  writ  of 
CO.  so.,  founded  on  the  same  judgment,  into  London,  on 
which  the  plaintiff  was  arrested  on  the  3rd  of  August  fol- 
lowing, and  was  detained  at  Whitecross-street  prison  until 
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1852.  the  following  morning,  when,  and  not  before,  White  paid 
the  amount  of  the  debt  and  costs  to  Foot,  he  having  wil- 
fully kept  the  money  in  his  own  hands  in  the  meantime. 

A  verdict  was  found  for  the  plaintiff,  and  damages  were 
assessed  on  the  first  breach  at  1^.  98.,  and  at  502.  on  the  se- 
cond breach.  A  rule  nisi  was  subsequently  obtained,  pur- 
suant to  leave  reserved,  to  reduce  the  damages  to  IZ.  9^., 
on  the  ground  that  the  defendants  were  not  liable  for  the 
act  of  White;  and  also  in  arrest  of  judgment  on  the  second 
breach',  on  the  ground  that  that  breach  was  founded  upon 
a  breach  of  contract  only,  which  could  not  properly  be 
made  the  subject  of  an  action  on  the  case. 

In  last  Hilary  Term  (January  12) 

James,  WiUea,  and  Hawkins,  shewed  cause. — First,  the 
sheriff  is  liable  for  the  consequences  arising  from  the  ne- 
glect of  his  officer,  in  not  paying  over  the  money  received 
by  the  latter  on  the  execution  of  the  writ  The  officer  to 
whom  the  execution  of  the  writ  is  intrusted  by  the  sheriff 
is  a  mere  agent;  in  truth,  the  liabilities  of  a  sheriff  for 
the  acts  of  his  officer,  done  in  the  execution  of  the  writ, 
exceed  the  liabilities  of  an  ordinary  principal  for  the  acts 
of  his  agent;  for  the  sheriff  is  responsible  for  tortious  acts 
done  out  of  the  course  of  the  officer's  duty,  but  done  under 
colour  of  the  writ  This  liability  is  recognised,  that  the 
public  may  be  protected — and  as  the  sheriff  is  bound  him- 
self to  execute  the  writ,  he  is  held  responsible  for  the  con- 
duct of  the  person  to  whom  he  has  intrusted  that  duty. 
These  principles  are  established  by  various  authorities  up- 
on this  subject  Thus,  if  an  arrest  be  made  by  the  bailiff 
after  the  return-day  of  the  writ,  the  sheriff  is  liable  in 
trespass:  Parrot  v.  Mwmford  (a).  There,  Eyr^,  C.  J.,  said, 
''  The  officer  is  the  servant  of  the  sheriff  in  executing 
process  directed  to  him ;  if  therefore  he  acts  irregularly, 

(a)  2  Esp.  585. 
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the  law  subjects  the  sheriff,  from  whom  he  derives  that  1862. 
authority."  In  case  of  extortion  by  the  bailiff,  the  sheriff 
is  liable :  Woodffate  v.  KnatchbuU  (a).  So  also  where,  un- 
der a  writ  of  fi.  fa.  against  the  goods  of  A.,  the  bailiff  takes 
the  goods  of  B. :  Achworth  v.  Kempe  (6).  [Parke^  B. — In 
Smart  v.  HuUon  (c),  the  sheriff  was  held  liable  in  trespass 
for  the  arrest  of  the  plaintiff  by  the  bailiff  under  a  writ 
of  fi.  fa.,  on  the  ground  that  it  was  an  act  done  under  co- 
lour of  the  writ;  and  that,  as  the  officer  was  delegated  by 
the  sheriff  to  execute  the  writ,  the  acts  of  the  officer  were, 
in  point  of  law,  the  acts  of  the  sheriff.]  Upon  this  gene- 
ral principle  the  case  oi  Raphael  v.  Goodman  {d)  proceeded. 
There,  Lord  Denman,  C.  J.,  laid  it  down  broadly,  that 
"  there  is  no  doubt  that  in  all  matters  relating  to  the  exe- 
cution, the  sheriff's  officer  is  the  same  as  the  sheriff.'' 
But  it  will  be  contended  on  the  part  of  the  defendants,  that 
it  was  no  part  of  the  duty  of  the  sheriff  here  to  receive  the 
money,  and  therefore  that  the  defendants  are  not  liable  for 
the  neglect  of  the  baUiff  who  received  it,  in  not  duly  pay- 
ing it  over.  This  point  was  touched  upon  in  Woodman  v. 
CHst{e)y  where  LitUedale,  J.,  said,  "  I  must  own,  it  appears 
to  me  that  in  this  instance  the  officer  acts  for  the  sheriff. 
It  was  not  in  the  regular  discharge  of  his  duty  to  receive 
this  money ;  but  if  he  has  received  it,  he  received  it  for  the  ' 
sheriff,  and  the  sheriff  is  answerable."  The  sheriff,  there- 
fore, is  responsible  for  the  misconduct  of  the  officer  whom 
he  has  appointed  to  fulfil  an  important  duty,  and  the  case 
is  the  same  as  if  the  sheriff  had  themselves  received  the 
money  from  the  injured  party. 

Secondly,  as  to  the  objection  in  arrest  of  judgtnent  It 
is  said  that  if  the  second  breach  discloses  any  cause  of  ac- 
tion, it  is  for  a  breach  of  contract;  and  therefore  that  it  is 
improperly  made  the  subject  matter  of  an  action  on  the 

(a)  2  T.  E.  148.  (d)  8  A.  &  E.  665. 

(6)  Dougl.  40.  (e)  8  C.  &  P.  213. 

(c)  8A.&R568,  u. 

VOL.  Vn.  B  B  •  EXCH 
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1852.  case.  In  many  instances  case  lies  where  assumpsit  might 
be  maintained ;  as,  for  example,  where  goods  are  bailed : 
CoggsY.  Bernard  (a)',  in  actions  against  carriers  for  the 
non-delivery  of  goods,  Wyld  v.  Pickford  (6),  although  the 
action  be  founded  upon  a  breach  of  contract.  So,  case  lies 
for  a  breach  of  warranty :  WHUamson  v.  Allison  (c).  See 
also  Brown  v.  Boorviam,  (d).  [Parhey  B.,  referred  to  Gour- 
tenay  v.  Erie  («).] 

Bramwell  and  QiMin  in  support  of  the  rule. — First,  the 
defendants  are  not  liable  for  this  act  of  the  bailiff.  The  de- 
claration states  that  the  defendants  "  as  sheriff"  received 
the  money.  If  the  character  of  the  defendants,  in  which 
they  are  alleged  to  have  received  the  money,  is  to  be  con- 
sidered as  immaterial,  the  allegation  is  not  proved,  for  it 
was  not  shewn  that  any  express  authority  was  given  by 
the  defendants  to  the  bailiff  to  receive  the  money.  Then 
the  question  is,  whether  such  authority  can  be  implied  by 
law  in  the  present  case,  from  the  relation  which  exists  be- 
tween the  defendants  and  the  bailiff.  Now  a  sheriff  is 
only  liable  for  those  acts  of  his  officer,  which  are  done  in 
the  execution  of  the  writ,  or  which  are  done  under  colour 
of  it,  as  for  extortion,  oppression,  and  the  like.  But  it  is 
no  part  of  the  duty  of  a  sheriff  to  receive  the  amount  of 
the  debt  and  costs  on  a  ca.  sa. :  Slack/ord  v.  Austen  (/) ;  and 
therefore,  the  mere  fact  that  the  receiver  is  the  sheriff's 
bailiff,  does  not  constitute  him  the  agent  of  the  sheriff  for 
the  purpose  of  receiving  the  money.  If  the  receipt  in  this 
case  is  to  be  considered  as  a  tortious  act  on  the  part  of 
the  bailiff,  inasmuch  as  the  plaintiff  himself  was  equally  a 
participator  in  that  act,  the  sheriff  is  not  responsible.  But 
the  payment  of  the  money  by  the  plaintiff  here  was  a  volun- 
tary act  on  his  part,  and  therefore  he  made  the  bailiff  his 

(a)  Ld.  Eaym.  909.  (d)  11  CI.  &  F.  1. 

(6)  8  M.  &  W.  443.  (e)  20  L.  J.,  C.  P.,  70. 

(<?)  2  East,  446.  (/)  14  East,  468. 


HILARY  VACATIOH,   Ifi  VICT.  369 

special  agent  for  the  purpose  of  paying  the  amount  over  1^2, 
to  the  execution  plaintiff:  Ford  v.  Ledie  (a).  He  was 
not  the  agent  of  the  sheriff:  -Cook  v.  Palmer  (b).  The 
plaintiff  might  have  sued  the  bailiff  for  the  non-perform- 
ance of  the  agreement  The  sheriff  could  not  have  main- 
tained an  action  for  money  had  and  received  against  the 
bailiff,  but  he  might  have  sued  the  present  plaintiff  for  an 
escape :  Com.  Dig.  '^Escape"  (E).  If  the  bailiff  is  liable,  the 
sheriff  is  not  (c).  The  bailiff  was  not  guilty  of  extortion, 
for  the  payment  was  not  made  under  colour  of  the  writ. 
The  plaintiff  was  bound  to  know  the  law,  and  he  must, 
therefore,  be  taken  to  have  known  that  it  was  his  duty  to 
pay  the  money  to  the  execution  plaintiff  and  not  to  the 
sheriff.  In  UnderhUl  v.  Wilson  (d),  the  sheriff  was  held 
liable  on  the  ground  that  he  had  ratified  the  act  of  his 
officer;  and  in  Crowder  v.  Long  (e),  and  Raphael  v.  Oood- 
^vuin  (/),  the  decisions  proceeded  on  the  ground  that  the 
acts  complained  of  were  the  tortious  acts  of  the  bailiff, 
and  done  under  colour  of  the  writ.  Upon  this  point  the 
several  cases  are  collected  in  Brown  v.  Copley  (g).  Wood- 
man V.  Oist  (h),  which  has  been  relied  upon,  is  distinguish- 
able, for  there  it  was  the  duty  of  the  sheriff  to  receive  the 
money. 

Secondly. — The  second  breach  is  bad.  The  alleged  mis- 
feasance of  the  defendants  is  founded  upon  a  breach  of 
contract  merely;  as  it  is  not  the  duty  of  the  sheriff,  virtute 
officii,  to  receive  and  to  pay  over  the  money  to  the  execu- 
tion plaintiff.  This  is  not  a  bailment,  in  which  case  an  ac- 
tion on  the  case  might  lie  for  the  neglect  of  the  bailee  in 
delivering  a  particular  chattel.  In  Brown  v.  Boorman  (%), 
the  count  was  supported  on  the  ground  that  case  lies 

(a)  6  A.  &  E.  699.  (/)  8  A.  &  E.  365. 

(6)  6  B.  &  C.  739.  (^)  7  M.  &  Gr.  558. 

(c)  12  Mod.  488.  (h)  8  C.  &  P.  213. 

(d)  6  Bing.  697.  (0  11  CI.  &  F.  1. 
{e)  8  B.  &  C.  598. 

BB  2 
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1862.        wherever  there  is  a  breach  of  duty  in  the  course  of  the  em- 

WooDs       ployment  of  the  party.     The  second  breach  is  therefore 

^'  bad,  as  being  improperly  founded  on  a  mere  breach  of 

contract. 

Cur.  adv.  vult. 

s 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — ^This  case  was  argued  before  my  Lord  Chief 
Baron,  and  my  Brothers  Alder$07i  and  Martin  and  myself, 
a  few  days  ago,  on  shewing  cause  against  a  rule  to  enter  a 
verdict  for  the  defendant,  on  a  point  reserved  by  my  Bro- 
ther Martin,  or  in  arrest  of  judgment.  [His  Lordship 
stated  the  pleadings,  and  proceeded:] — A  verdict  was  found 
for  the  plaintiff  on  the  first  breach,  as  to  which  there  was 
no  objection  on  the  trial.  As  to  the  second  breach,  it  ap- 
peared [his  Lordship  stated  the  facts,  as  set  forth  at  page 
365,  and  proceeded:] — The  second  breach  was  for  the  sup- 
posed breach  of  duty  in  the  sheriff  in  not  paying  over  the 
money  to  the  execution  plaintiff,  and  damages  were  sepa- 
rately assessed  upon  it. 

No  question  arises  as  to  the  sum  which  was  paid  for  fees 
improperly  claimed  from  the  plaintiff.  That  was  clearly 
a  demand  for  which  the  sheriff  was  responsible,  and  the 
propriety  of  the  verdict  was  therefore  not  disputed;  but  it 
was  contended  on  the  part  of  the  defendants,  that  they 
were  not  liable  for  the  act  of  the  bailiff  in  receiving  the 
amount  of  the  debt  and  costs,  and  his  neglect  in  not  pay- 
ing it  over. 

The  money  was  received  by  the  bailiff,  certainly  not  for 
his  own  use  or  that  of  the  sheriff,  which  would  be  extor- 
tion, but  in  order  to  be  paid  over  to  the  execution  plaintiff, 
from  which  receipt  a  contract  would  be  implied  so  to  pay 
it.  But  it  was  insisted  that  the  money  was  not  paid  to  the 
defendants  as  sheriff,  as  alleged  in  the  declaration,  to  be 
paid  over  in  satisfaction  of  the  debt  and  costs;  nor  did  the 
sheriff  receive  it  under  colour  of  the  writ;  and  therefore 
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that  there  was  no  consequent  duty  in  the  defendants  to 
pay  it  over  in  a  reasonable  time  to  the  execution  plaintiff. 
There  is  no  doubt  that  the  sheriff  is  liable  for  all  acts 
done,  and  neglects  of  duty,  by  the  bailiff  in  the  execution 
of  a  writ,  on  the  ground  that  if  the  sheriff  thinks  fit  to 
commit  the  execution  of  a  writ,  which  he  is  bound  to  ex- 
ecute, to  another,  he  is  responsible  if  that  person  does  not 
execute  it  properly,  and  is  in  the  same  condition  as  if  he 
had  executed  it  himself:  Parrott  v.  Mumford{d)  ;  the  case 
of  a  sheriff  differing  in  this  respect  from  the  liability  of  an 
ordinary  principal  for  the  acts  of  an  agent  who  does  not 
pursue  the  authority  committed  to  him.  Therefore,  if  a 
sheriff's  officer  arrests  a  wrong  person,  or  arrests  the  right 
person  after  the  return  day,  or  takes  a  wrong  person's 
goods  under  a  fi.  fa.,  or  even  if  he  arrest  under  a  writ  of 
fi.  fa.,  or  is  guilty  of  extortion  in  insisting  on  being  paid 
a  sum  of  money  as  the  price  of  liberation  from  imprison* 
ment  under  a  ca.  sa.,  the  sheriff  is  liable.  Though  none  of 
these  acts  are  done  in  pursuance  of  the  authority  of  the 
writ,  yet  they  are  done  in  the  execution,  or,  as  it  is  said, 
under  colour  of  it ;  and  the  sheriff  is  exactly  in  the  same 
position  as  if  he  had  done  those  acts  himself.  So,  if  the 
sheriff's  officer  permits  the  defendant  to  go  at  large  on 
paying  to  him  the  sum  mentioned  in  the  writ,  the  sheriff 
would  be  liable  for  an  escape ;  for  it  is  a  neglect  of  duty 
by  the  officer,  seeing  that  the  writ  commands  the  sheriff 
to  have  the  body  of  the  debtor  at  the  return  to  satisfy  the 
plaintiff y  and  not  to  pay  the  debt  to  the  sheriff;  and  in  that 
respect  his  duty  upon  the  ca.  sa.  differs  from  that  under  a 
fi.  fa.,  by  which  the  sheriff  is  directed  to  make  a  sum  out 
of  the  goods  and  chattels  of  the  defendant,  and  himself 
to  have  that  money  at  the  return ;  so  that,  in  the  latter 
case,  the  defendant  is  discharged  by  payment  to  the  sheriff, 
and  the  sheriff  becomes  debtor  to  the  plaintiff;   In  the 

(rt)  2  Esp.  N.  P.  C.  585,  cor.  E^/re,  C.  .J. 
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1862.  fonner,  he  is  dischai^ed  by  pajrment  to  the  plaintiff  alone; 
and  the  sheriff^  by  receiving  the  money,  has  no  right  to 
substitute  his  responsibility  for  that  of  the  debtor,  whose 
body  the  creditor  has  a  right  by  law  to  keep  until  the  debt 
is  paid  to  him.  The  authorities  are  very  full  and  clear 
upon  this  point :  TaUer  v.  BaJcer(a),  Slackford  v.  Avsten(b)f 
Stringer  v.  Stanlack  (c).  Therefore,  the  receipt  of  the  money 
by  the  sheriff,  and  its  payment  to  the  execution  creditor, 
is  no  part  of  his  duty  in  the  execution  of  the  writ  The 
defendant  himself  must  pay  it  to  the  plaintiff  in  order  to 
obtain  his  discharge,  and  he  cannot  impose  that  duty  on 
another,  except  by  contract  with  him  as  his  agent  In  this 
case,  then,  the  present  plaintiff  cannot  succeed  against  the 
sheriff,  except  by  shewing  a  contract  on  his  part  wholly 
dehors  his  duty  in  executing  the  writ.  The  contract  was 
in  this  case  made  by  the  bailiff,  and  he  has  no  power  to 
bind  the  sheriff  by  entering  into  any  contracts  on  his 
behalf.  The  contract  binds  the  bailiff  himself,  no  doubt, 
as  it  would  any  other  person  who  should  undertake  to 
carry  money  and  pay  it  for  the  defendant  to  the  plaintiff 
or  any  other  person ;  but  it  does  not  bind  the  sheriff,  be- 
cause for  this  purpose  the  bailiff  had  no  authority.  The 
verdict  must  therefore  be  entered  for  the  defendants  on 
the  second  breach. 

This  makes  it  unnecessary  to  give  an  opinion  whether 
the  judgment  on  the  second  breach  ought  to  be  arrested. 
We  may,  however,  say  that  the  case  appears  to  us  to  fall 
within  the  principle  laid  down  in  Oourtenay  v.  Erle^  and 
that  an  action  on  the  case  would  not  lie  for  a  mere  breach 
of  contract,  as  this  is. 

Rule  absolute  accordingly. 

(a)  2  Jones,  97;  2  Lev.  203.      (6)  14  EaBt^  468.     (o)  Cro.  £liz.  404. 
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1852. 

Stansfeld  V.  Hellawell  and  Others.  jr^,  9. 

xJeBT  on  bond. — The  first  count  of  the  declaration  was  On  the  remoyai 
upon  a  bond  dated  the  10th  of  May,  1849,  in  the  penal  IJi  £^1"* 
sum  of  1759i.  Us.  2<L    The  defendants  set  out  this  bond  eovmty  court 

into  a  supenor 

on  oyer,  by  which  the  defendants  were  jointly  and  seve-  Court,  under 
rally  bound  to  the  plaintiff,  described  as  Judge  of  the  vict  c  95,  bs. 
County  Court  of  Yorkshire  at  Huddersfield,  in  the  said  j^agfof  the   * 
sum.     The  condition  of  the  bond  was,  that  the  defendant  5*>^*y  "^P^, 

mBtead  of  tak- 

Hellawell  should  prosecute  a  certain  plaint  which  had  ing  the  bond  to 

been  entered  in  that  court  in  replevin,  wherein  he  was  to\he  suit,  os 

plaintiff,  and  A.  Eastwood  and  J.  R.  Machan,  trustees  of  J^^^^^^*)^ 

the  estate  of  one  T.  R.  A.,  and  W.  Hindle,  were  defendants,  ^^  i*  ^  him- 
self as  his  trus- 

with  effect  and  without  delay,  and  prove  before  the  Court  tee.  The  suit 
by  which  such  suit  should  be  tried,  that  there  was  ground  ^theT^* 
for  believing  that  the  rent  or  damage  in  respect  of  which  ai>ov^hutwith- 
the  distress  had  been  taken  was  more  than  202.     The  plea  the  bond  there- 
then  alleged  that,  before  and  at  the  time  of  the  making  of  forfeited,  and 
the  writing  obligatory,  &a,  the  said  county  court  was  duly  ^^  wt^ty^ 
established,  constituted,  and  holden  under  the  9  &  10  Vict.  ^^  brought 

an  action  upon 

c.  95,  and  that  the  plaintiff  was  judge  thereof,  and  that  the  bond:— 

the  said  plaint  was  a  plaint  in  an  action  of  replevin  brought  the  preiimlna- 

in  respect  of  a  distress  for  rent  in  arrear,  in  which  the  said  "^^bserv^^*** 

W.  H.  Hellawell  was  plaintiff,  and  the  said  A.  Eastwood  the  I2i8tand 

and  others  were  defendants;  that,  after  the  entry  of  the  were  not condi- 

plaint  &c.,  in  the  county  court.,  and  before  the  making  of  STthe^^^^yty* 

the  writing  obligatory,  to  wit,  on  the  10th  of  May,  1849,  ofthe  bond,  and 

W.  H.  Hellawell,  in  order  to  obtain  a  removal  of  the  said  vaUd  as  a  to- 

plaint  into  one  of  the  superior  Courts,  declared  to  the  ''^^ndiy,* 

county  court  and  to  the  plaintiff,  as  and  then  being  the  ^t^^jn^JJ^' 

proceedings,  in 
not  removing  the  suit  by  a  certiorari  founded  on  a  proper  bond,  had  been  vraived  by  the  proceedings 
taken  in  the  Court  above. 

Thirdly,  that  the  obligco  of  the  bond  was  entitled  to  recover  in  the  action  upon  it,  as  trustee  of 
the  party  for  whom  he  took  it,  all  the  costs  incurred  by  the  latter  in  the  replevin  suit. 


r. 
Hbllawbll. 
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1852.  judge  thereof,  that  the  rent  in  respect  of  which  the  dis- 
Stanspeld  ^^^^  ^^  taken  was  more  than  202. ;  and  thereupon  then, 
instead  of  becoming  bound  with  two  sufficient  sureties,  in 
the  manner  as  required  by  the  statute,  to  prosecute  the 
suit  with  effect  and  without  delay,  and  to  prove  before 
the  Court  in  which  such  suit  should  be  tried,  that  there 
was  ground  for  believing  that  the  rent  was  more  than  20L, 
as  a  preliminary  to  such  removal  of  the  suit  out  of  the 
county  court,  the  defendants  made  and  entered  into,  and 
the  plaintiff*  accepted  from  them  lUegaUy,  the  said  writing 
obligatory  as  an  inducement  to  the  plaintiff^  to  assent  to 
such  removal  of  the  said  plaint,  and  to  make  a  return  to 
any  writ  of  certiorari  which  the  said  W.  H.  Hellawell 
should  procure  for  so  removing  the  said  plaint,  and  which 
writing  obligatory  was  so  as  aforesaid  made  to  ihe  plaintiff 
instead  of  being  made  to  Uie  other  party  in  the  said  plaint, 
to  wit,  the  said  A.  Eastwood  and  others,  contrary  to  the 
form  of  the  statute,  &c. — Verification. 

The  plaintiff*  replied  to  this  plea,  by  admitting  the  due 
establishment  of  the  county  court,  and  that  he  was  the 
judge,  as  alleged,  with  a  traverse  de  injuria  absque  residuo 
causae,  &c.  Then  followed  an  assignment  of  breaches,  ac- 
cording to  the  statute,  that,  after  the  making  of  the  said 
writing  obligatory,  the  said  plaint  was  duly  removed,  at  the 
instance  of  the  defendant  Hellawell,  out  of  the  said  county 
court  into  the  Court  of  Exchequer;  that  Hellawell  de- 
clared in  that  Court  against  the  defendants  in  the  court 
below,  but  did  not  prosecute  his  suit  in  the  Court  of  Ex- 
chequer with  effect,  and  such  proceedings  were  thereupon 
had  in  that  Court,  that  it  was  adjudged  that  he  should 
take  nothing  by  his  writ,  &c.,  and  that  the  defendants 
therein  should  go  without  day,  and  have  a  return  of  the 
goods  taken  under  the  distress  irreplevisable,  with  costs, 
&c.,  whereby  the  bond  became  forfeited ;  and  that  the 
plaintiff"  commenced  and  prosecuted  the  present  action  ./or 
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and  im  behalf  and  for  the  benefit  of  the  defendants  in  the 
original  cause. 

At  the  trial,  before  Flatty  B.,  at  the  last  York  Assizes, 
it  appeared  that  the  judge  of  the  county  court  had  taken 
the  bond  to  himself  on  the  removal  of  the  plaint,  and  that 
he  sued  up<m  it  merely  as  trustee  for  the  defendants  in 
the  court  below.  On  the  part  of  the  defendants  it  was 
contended,  that,  as  the  plaintiff  had  not  sustained  any 
damage  as  judge  of  the  county  court,  the  damages  at  the 
most  ought  to  be  merely  nominal.  The  learned  Judge 
directed  the  jury  to  assess  the  damages  to  the  amount  of 
the  costs  sustained,  and  awarded  to  the  defendants  in  the 
court  below,  in  the  replevin  suit  in  this  Court,  with  leave 
to  the  defendants  to  move  to  reduce  the  damages  to  a  no- 
minal sum. 

In  last  Michaelmas  Term,  Waison  obtained  a  rule  nisi  to 
reduce  the  damages  accordingly,  or  to  arrest  the  judgment, 
on  the  ground  that  the  bond,  having  been  improperly 
taken  by  the  judge  of  the  county  court,  was  void. 

In  the  present  Sittings  (Feb.  7), 

Hugh  Hill  and  Cowling  shewed  cause. — First,  as  to  the 
objection  in  arrest  of  judgment.  The  bond  is  valid.  This 
question  turns  upon  the  true  construction  of  the  i2lst  & 
127th  sections  of  the  9  &  10  Vict.  c.  95  (a).    It  will  be  con- 


1852. 


Stansfbld 

r. 
Hbllawsll. 


(a)  Sect.  121  enacts,  "^That 
in  case  either  party  to  any  such 
action  of  replevin  shall  declare 
to  the  Court  in  which  such  ac- 
tion shall  be  brought,  that  the 
title  to  any  corporeal  or  incorpo- 
real hereditament,  or  to  any  toll, 
market,  fair,  or  franchise,  is  in 
question,  or  that  the  rent  or 
damage  in  respect  of  which  the 
distress  shall  have  been  taken  is 
more  than  the  sum  of  20A,  and 
shall  become  bound,  with  two  suf- 
ficient sureties,  to  be  approved 


by  the  clerk  of  the  court,  in 
such  sums  as  to  the  judge  riiall 
seem  reasonable,  regard  being 
had  to  the  nature  of  the  claim, 
and  the  alleged  value  or  amount 
of  the  property  in  dispute,  or  of 
the  rent  or  damage,  to  prosecute 
the  suit  with  effect  and  without 
delay,  and  to  prove  before  the 
Court  by  which  such  suit  shall 
be  tried,  that  such  title  as  afore- 
said is  in  dispute  between  the 
pai*ties,  or  that  there  was  ground 
for  believing  that  the  said  rent 
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tended  by  the  defendants,  that  the  preliminaries  required 
by  the  statute  on  the  removal  of  the  replevin  suit  were 
not  complied  with,  and  consequently  that  the  bond  is  void. 
But  the  127th  section  is  merely  directory:  it  does  not  con- 
tain any  negative  worda  In  this  respect  it  differs  from 
the  121st  section.  The  words  "  and  not  otherwise/'  to  be 
found  in  the  12l8t  section,  are  omitted  in  the  127th.  In 
order  to  construe  the  127th  section  as  obligatory,  it  ought 
either  to  contain  negative  words,  or  the  language  ought  to 
be  capable  of  such  a  construction  that  a  negative  may  be 
inferred  therefrom. — Com.  Dig.  "  Parliament,''  It  23  &  25 : 
Bex  V.  Finney  (a);  Cole  v.  Qreen  (6).  If,  however,  the  pre- 
liminaries to  the  removal  of  the  cause  are  to  be  considered 
as  merely  irregular,  as  the  cause  has  been  removed  de  facto, 
the  superior  Court  has  jurisdiction  over  it,  until  either  a 
procedendo  is  issued  or  a  writ  of  error  is  brought,  as  in  the 
case  where  an  infant  improperly  sues  by  attorney.  But 
this  objection  is  not  open  to  the  defendants,  for  they  have 
acted  under  the  bond.  It  will,  moreover,  be  contended 
that  the  bond  is  void  in  having  been  made  to  the  judge 
of  the  county  court,  and  not  *'  to  the  other  party  to  the 
action,"  as  required  by  the  127th  section.    But  these 


or  damage  was  more  than  20^., 
then,  and  not  otherwise,  the  ac- 
tion may  be  removed  before  any 
Court  competent  to  try  the  same 
in  such  manner  as  hath  been  ao- 
cuBtomed." 

Sect  127  enacts,  ''That  eve- 
ry bond  given  on  the  removal 
of  any  action  out  of  the  county 
court,  or  upon  staying  the  exe- 
cution of  any  such  warrant  of 
possession  as  aforesaid,  or  on 
moving  for  a  new  trial,  or  to  set 
aside  a  verdict,  judgment,  or  non- 
suit, shall  be  made  to  the  other 
party  to  the  action  at  the  costs 
of  such  other  other  party,  and 


shall  be  approved  by  the  judge, 
and  attested  under  the  seal  of  the 
court ;  and  if  the  bond  so  taken 
be  forfeited,  or  if^  upon  the  pro- 
ceeding for  securing  which  such 
bond  was  given,  the  Judge  be- 
fore whom  such  proceeding  shall 
be  had  shall  not  certify  upon 
the  record  in  court  that  the  con- 
dition of  the  bond  hath  been  ful- 
filled, the  party  to  whom  the 
bond  shall  have  been  so  made 
may  bring  an  action  of  debt^  and 
recover  thereon,"  &c. 

(a)  2  B.  &  C.  322. 

(6)  6  M.  &  Gr.  872. 
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words  apply  to  the  removal  of  the  suit,  and  that  section  1852. 
does  not  direct  to  whom  the  bond  shall  be  made.  In  many  stanspeld 
analogous  cases,  bonds  required  by  statute  have  been  held  „  ^' 
valid,  although  such  instruments  have  not  strictly  follow- 
ed the  terms  of  the  particular  statute  by  which  they  were 
required.  Thus,  a  replevin  bond,  with  one  surety  only  in- 
stead of  two,  as  required  by  the  11  Geo.  2,  c.  19,  s.  23,  may 
be  sued  upon:  Austen  v.  H(mard(a),  Dunbar  v.  DwnnQ)), 
1  Wms.  Saund.  195  h,  note  (a).  In  Dunbar  v.  Dum/n^  it 
was  held  that  the  assignee  might  sue  upon  the  bond,  al- 
though it  was  not  conditioned  "  to  prosecute  the  suit  with- 
out delay."  In  Edmonds  v.  ChaUis  (c),  the  several  cases 
upon  this  point  were  considered.  So  in  the  case  of  admi- 
nistration bonds,  the  Courts  have  held  the  bonds  valid, 
although  not  in  strict  conformity  with  the  statute :  FoUces 
V.  Docininique  {d).  The  decisions  upon  administration 
bonds  are  all  collected  in  1  Williams  on  Executors,  Part  I. 
Book  V.  c.  4. 

Secondly,  the  breach  contains  a  sufficient  allegation  that 
the  plaintiff  sues  as  trustee,  for  it  is  stated  that  "  the  plain- 
tiff prosecutes  the  present  action /or  and  on  behalf  and  for 
the  benefit"  of  the  defendants  in  the  original  action,  and 
this  is  supported  by  proof  that  the  plaintiff  took  the  bond 
as  their  trustee  merely;  and  consequently  he  is  entitled  to 
recover  upon  this  bond  all  such  damages  as  the  defendants 
below  would  have  been  entitled  to,  if  the  bond  had  been 
made  to  them,  and  they  were  now  suing  upon  it. 

Watson  and  EaU  in  support  of  the  rule. — The  121st 
and  127th  sections  are  to  be  read  as  one  enactment 
This  bond  contravenes  the  express  provisions  of  the 
statute,  and  is  void.  In  all  the  cases  cited,  the  party 
to  whom  the  bond  was  made  was  the  person  entitled 
to  it  under  the  statutes  by  which  the  bond  was  required. 

(a)  7  Taunt.  28.  (c)  7  C.  B.  413. 

(b)  10  Price,  54.  (d)  2  Str.  1137. 
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lbd2.        The  mode  in  which  the  bond  is  to  be  made  is  pointed  out 
J"     ""^^      by  this  statute,  which  expressly  enacts,  that  the  action 
V.  shall  be  removed  in  the  mode  specified,  "  and  riot  other- 

wise"  Now  the  bond  is  to  be  made  "  to  the  other  party." 
The  judge,  therefore,  in  taking  the  bond  himself,  acts  in 
contravention  of  the  statute;  for  it  is  his  duty  to  require 
certain  formal  proceedings  to  be  duly  observed.  He  acts 
in  a  judicial  character.  The  duty  of  a  sheriff  in  taking  a 
bond  is  very  different  from  that  of  a  judge  of  a  county 
court,  for  he  takes  the  bond  to  indemnify  himself  against 
responsibility  to  the  opposite  party  in  the  event  of  a  mis- 
carriage, and  he  therefore  acts  ministerially:  Wright  v. 
Lord  Vemey  (a).  The  act  of  the  judge  in  taking  the 
bond  to  himself  is  contrary  to  the  express  requirements  of 
the  statute,  and  is  void.  Upon  this  principle,  bonds  in 
several  cases  have  been  held  void ;  Morris  v.  Chapman  (6), 
Martyn  v.  Blithman  (c),  Beau/age's  case  (d). 

Secondly,  the  plaintiff,  as  judge  of  the  county  court, 
has  not  sustained  any  substantial  damage.  The  record 
does  not  shew  that  he  took  the  bond  as  trustee  for  the  de- 
fendants below.  The  defendants  may  have  given  another 
and  a  proper  bond  to  the  other  party,  according  to  the 
statute.  If  so,  they  could  not  in  the  present  action  have 
availed  themselves  of  that  fact  by  plea. 

Cur.  adv.  vult. 

Parke,  B.,  now  delivered  judgment. — [His  Lordship, 
after  stating  the  pleadings  and  the  121st  and  127th  sec- 
tions, proceeded:] — ^With  respect  to  the  bond,  we  are  of 
opinion  that  it  is  not  void  in  consequence  of  the  judge  of 
the  county  court  having,  no  doubt  through  mistake,  taken 
the  bond  to  himself,  instead  of  its  having  been  taken  by 
the  defendants  in  the  court  below.     The  plea,  which  avers 

(a)  3  Doug.  240.  (c)  Yelv.  197. 

(6)  Jones,  24.  (d)  10  Rep.  lOOb. 


V. 

Hbllawbli  . 
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that  this  was  done  iUegaUy,  was  disproved,  and  the  verdict  1852. 
was  properly  found  for  the  plaintiff  on  that  plea;  and  there-  stanspeld 
fore  the  question  as  to  the  validity  of  the  bond  arises  wholly 
upon  the  record.  We  are  of  opinion  that  the  prelimina- 
ries pointed  out  in  these  sections  of  the  statute  are  not  im- 
posed as  a  condition  precedent  to  the  validity  of  the  bond 
which  they  require  to  be  taken.  The  only  consequence  of 
not  complying  with  those  preliminaries  is,  that  the  cause 
is  not  properly  removed.  The  bond  itself  is  not  thereby 
rendered  void,  but  is  good  as  a  voluntary  bond,  and  may 
be  sued  upon  by  the  obligee.  Thb  bond  is  therefore  good, 
and  the  rule  in  arrest  of  judgment  must  be  discharged. 

The  remaining  question  is,  what  amount  of  damages  the 
plaintiff  is  to  have.  Now  this  is  not  an  objection  on  the 
record,  for  there  is  a  proper  suggestion  of  breaches,  the 
condition  of  the  bond  having  been  clearly  broken ;  so  that 
the  amount  of  damage  which  the  plaintiff  has  sustained 
is  a  question  for  the  jury.  On  the  facts  of  this  case,  there 
is  no  doubt  ample  evidence  to  shew  that  the  judge  of  the 
county  court  took  the  bond  as  a  trustee  for  the  opposite 
party  in  the  suit,  and  that  the  damages  he  may  recover 
will  be  for  the  benefit  of  that  party.  It  is  clear  that,  be- 
ing trustee,  he  is  entitled  to  recover  the  full  amount  of  the 
costs  to  which  the  party  for  whom  he  is  trustee  is  put. 
We  are  therefore  of  opinion  that  the  plaintiff  must  be  con- 
sidered as  having  sustained  damages  to  the  full  amount  of 
the  costs  sustained  by  the  defendants  below  in  the  reple- 
vin suit,  and  consequently  that  the  rule  to  reduce  the  da- 
mages ought  also  to  be  discharged. 

There  can  be  no  doubt  that  the  suit  was  improperly  re- 
moved from  the  county  court.  But  the  superior  Courts 
have  the  right  to  try  replevins  properly  brought  before 
them ;  and  here  the  mere  irregularity  in  not  removing  the 
suit  by  a  proper  mode,  i  e.,  by  a  certiorari  grounded  on 
the  proper  bond,  has  been  waived  by  the  party  declaring 
in  the  Court  above,  and  by  that  Court  proceeding  to  judg- 
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1852.        mcnt  The  proceedings  were  therefore  coram  judice,  though 
Stansfhm)     irregularly  brought  here ;  but  that  irregularity  has  been 
waived. 

Rule  discharged. 


V, 
HSLLAWILL. 


Feb.  21. 

A  plaintiff  in  a 
county  court 
has  a  right  to 
be  nonsuited  at 
any  time  before 
the  jury  have 
delivered  their 
verdict,  or,  if 
the  cause  be 
tried  by  a  judge 
nlone,  at  any 
time  before  the 
judge  has  de- 
livered his 
judgment. 

As  a  general 
rule,  the  suc- 
cessful party  in 
an  appeal  is  en- 
titled to  costs. 

Where  the 
plaintiff,  before 
verdict,  applied 
to  be  nonsuit- 
ed, which  the 
judge  refused, 
but  stated  that 
he  would  give 
the  plaintiff 
leave  to  move 
to  set  adde  the 
verdict  and  to 
enter  a  nonsuit, 
and  the  plain- 
tiff, without 
moving  in  pur^ 
suance  of  such 
leave,  appealed 
against  the  de- 
cision, the  Court 
allowed  the 
plaintiff  the 
costs  of  the 
appeal. 


OuTHWAiTB,  Appellant;   Hudson,  Respondent 

A  HIS  was  an  appeal  from  the  decision  of  the  Judge  of 
the  Coimty  Court  of  Yorkshire.  It  was  an  action  for  the 
breach  of  a  warranty  of  a  horse ;  and  at  the  trial,  which 
was  held  at  Leeds,  after  the  judge  had  directed  the  jury, 
and  whilst  they  were  deliberating  upon  their  verdict,  the 
plaintiff  stated  that  he  elected  to  be  nonsuited.  To  this 
the  defendant  objected;  and  the  judge  said  that  he  thought 
that,  as  the  case  had  been  left  to  the  jury,  the  application 
was  too  late,  and  that  he  would  therefore  take  the  verdict, 
but  reserve  leave  to  the  plaintiff  to  move  to  set  the  verdict 
aside,  and  to  enter  a  nonsuit.  The  jury  found  a  verdict 
for  the  defendant.  The  plaintiff  never  moved  to  set  aside 
the  verdict  pursuant  to  the  leave  reserved,  but  appealed 
to  this  Court. 

The  question  submitted  was,  whether  the  county  court 
judge  was  bound,  in  point  of  law,  to  nonsuit  the  plaintiff, 
and  whether  the  judge  had  any  authority,  under  the  78th 
and  79th  sections  of  the  9  &  10  Vict.  c.  95,  or  otherwise, 
to  refuse  to  enter  a  nonsuit. 

R.  Hall  appeared  for  the  appellant,  but  was  stopped  by 
the  Court. 

/.  Addison,  contri. — This  Court  has  no  jurisdiction  in 
the  matter.  The  13  &  14  Vict.  c.  6J,  s.  14,  gives  an  appeal 
only  in  cases  where  a  party  is  dissatisfied  with  the  decision 
of  the  county  court  judge  upon  some  question  of  law.    The 
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decision  as  to  entering  a  nonsuit  is  a  mere  matter  of  prac- 
tice. There  is  a  great  distinction  between  the  two:  Cher- 
ry  V.  Potvell  (a).  The  county  court  judge  has  the  power 
of  ordering  the  practice  of  his  court,  and  he  is  not  bound 
to  adopt  that  of  the  superior  Courts.  The  9  &  10  Vict.  c. 
95,  &  78,  gives  him  a  discretion  in  matters  of  practice. 
[Parke,  B. — ^This  is  not  a  mere  matter  of  practice,  but  is 
an  important  question  of  law.  The  legislature  did  not 
intend  that  the  subject  should  be  deprived  of  his  right  of 
trying  his  cause  over  again.  The  recent  decision  of  this 
Court,  in  JRobinson  and  Lawrence  (6),  surely  decides  this 
point]  At  all  events,  the  appellant  is  not  entitled  to 
costs,  for  he  has  been  guilty  of  a  vexatious  proceeding  by 
coming  here  instead  of  moving  to  set  aside  the  verdict  ac- 
cording to  the  leave  given  him  by  the  judge. 


1852. 

OUTHWAITB, 

Appellant; 

Hudson, 

Respondent 


Pabke,  B. — The  judge  of  the  county  court  was  wrong 
in  refusing  to  allow  the  plaintiff  to  be  nonsuited.  At 
common  law,  the  subject  has  a  right  to  be  nonsuited  at 
any  stage  of  the  proceedings  he  may  please,  and  thereby 
to  reserve  to  himself  the  power  of  bringing  a  fresh  action 
for  the  same  subject-matter.  The  legislature  did  not,  by 
the  9  &  10  Vict  a  95,  intend  to  deprive  a  plaintiff,  who 
sues  in  a  county  court,  of  this  right,  or  to  take  away  from 
these  courts  the  power  of  nonsuiting,  which  is  incidental 
to  every  Court  The  plaintiff's  power  of  demanding  to  be 
nonsuited  continued  to  the  last  moment — until  the  jury 
had  given  their  verdict;  or,  where  the  case  is  tried  by  a 
judge  without  the  intervention  of  a  jury,  until  the  judge 
had  pronounced  his  judgment.  Then,  with  respect  to  the 
question  of  the  costs  of  this  appeal:  We  have  laid  it  down 
as  a  general  rule  to  allow  the  successful  party  his  costs  of 
appeal;  and  I  believe  that  the  other  Courts  have  adopted 
that  rule.    It  is  not,  of  course,  an  infleoMe  rule,  and  may 


(a)  1  Dowl.  &  Ry.  60. 


(6)  Ante,  p.  123. 


382 


EXCHEQUER  REPORTS. 


1852. 

OUTHWAIT*, 

AppeUaut; 

Hudson, 

Respondent 


be  relaxed  in  cases  of  vexation.  In  the  present  instance, 
we  are  asked  to  depart  from  it,  on  the  ground  that  the 
judge  of  the  County  court  reserved  to  the  plaintiff  leave 
to  move  to  enter  a  nonsuit,  and  the  plaintiff  might  there- 
fore have  got  a  decision  upon  the  question  without  the 
expense  of  coming  here.  But  I  do  not  think  that  the 
plaintiff  was  bound  to  try  the  experiment  of  going  a  second 
time  before  the  same  judge,  who  had  already  pronounced 
an  opinion  against  him;  as  the  judge  might  have  adjourn- 
ed the  cause,  and  have  taken  time  to  consider  the  point, 
if  he  felt  any  difficulty  upon  it.  In  this  case,  therefore, 
the  ordinary  rule  must  be  followed.  The  appellant  will 
have  the  costs  of  the  appeal. 


Platt,  B.,  concurred. 


Judgment  reversed,  with  costs. 


describci  him 
self  in  a  writ- 
ten instrament 


Fi^.  9.  Carr  V,  Jackson. 

Where  a  person  ASSUMPSIT  for  freight — Plea,  non-assumpsit;  and  is- 
sue thereon. 

,  At  the  trial,  before  PhM,  B.,  at  the  last  Newcastle  Sum- 

as  the  agent 

of  an  unniuncd    mcr  Assizcs,  a  charter-party  was  given  in  evidence  on  the 
competent  for     part  of  the  plaintiff,  for  the  purpose  of  shewing  the  amount 

the  par^  with 
whom  he  con- 
tracts, to  shew 
that,  although 
described  as 
agent,  he  is  in 
feet  the  princi- 
pal. 

A  charter- 
par^  contain- 
ed the  following  chiuse : — ^**This  charter-party  being  ooncladed  by  C.  T.  J.  (the  defendant)  on  be- 
half of  another  party  resident  abroad,  it  is  agreed  that  all  liability  of  the  former  ceases  as  soon  as 
he  has  shipped  the  cargo  f*  it  was  shewn  that  the  defendant  had  paid  for  the  goods  in  his  own  name, 
and  ttiat,  at  the  port  of  destination,  they  had  been  claimed  by  and  delivered  to  a  person  wlio  pro- 
dnccd  an  unsigned  bill  of  lading,  which  the  captain  had  delivered  to  the  defendant 

HeU^  that  there  was  no  evidence  that  the  defendant  acted  as  principal,  so  as  to  render  him  lia- 
ble for  Uie  freight. 


of  damages  This  charter  party  was  made  between  the 
plaintiff  and  the  defendant,  and  was  in  the  usual  form, 
with  the  exception  of  the  following  proviso,  with  which  it 
concluded: — "  freight  to  be  paid  on  right  and  true  delivery 
of  the  cargo  in  cash  for  ship's  use,  and  the  remainder  by  a 
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good  and  approved  bill  on  London,  at  three  months'  date.  1862. 
This  charter-party  being  concluded  by  Mr.  C.  F.  Jackson 
(the  defendant)  on  hekalf  of  another  party  resident  abroad^ 
U 18  agreed  that  aU  liability  of  Reformer  ceaeea  as  soon  as 
he  has  shipped  the  cargo.  The  vessel  to  be  addressed  to 
the  charterer's  agent  at  Genoa^  paying  the  usual  commis- 
sion of  SL  per  cent"  The  goods  were  to  be  delivered  to  the 
freighter  or  his  assigns,  freight  to  be  paid  on  delivery.  It 
was  contended  upon  the  part  of  the  defendant,  that  the  de- 
fendant could  not  be  treated  as  the  principal,  and  that  evi- 
dence was  inadmissible  to  c<Hitradict  the  terms  of  the  writ- 
ten instrument  The  learned  Judge  overruled  the  objec- 
tion, reserving  leave  to  the  defendant  to  move  to  enter  a 
nonsuit,  if  necessary.  It  was  then  shewn  that,  upon  the 
arrival  of  the  vessel  at  Genoa,  a  person  produced  a  bill  of 
lading,  not  signed  by  the  captain  of  the  ship,  but  which 
had  been  delivered  by  him  to  the  defendant;  and  that  the 
captain,  after  taking  the  advice  of  the  consul  there,  deli- 
vered the  goods  to  the  party  demanding  them.  It  was  fur- 
ther proved,  that  the  defendant  had  bought  and  paid  for 
the  goods  in  his  own  name.  The  learned  Judge  asked  the 
jury  whether  they  were  of  opinion  that  the  defendant  was 
the  real  owner  of  the  goods;  and  they  having  found  that 
he  was,  a  verdict  was  entered  for  the  plaintiff  for  the 
amount  claimed. 
In  Michaelmas  Term  last 

Watson  obtained  a  rule  nisi  to  enter  a  nonsuit,  or  for  a 
new  trial,  on  the  ground  that  there  was  no,  evidence  that 
the  defendant  acted  as  principal  in  the  transaction. 

Krumles  and  J.  Brown  shewed  cause. — ^The  defendant  is 
personally  liable  for  the  freight,  although  he  has  described 
himself  as  agent  for  a  principal  resident  abroad.  Unless 
the  defendant  shews  that  he  acted  merely  as  agent,  he  may 
be  treated  as  the  principal.    In  the  notes  to  Thompson  v. 

VOL.  VII.  0  C  EXCH. 
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Davenport,  2  Smith's  L.  C.  222,  it  is  laid  down  as  a  deduction 
to  be  drawn  from  the  cases,  that  if  a  party  "  state  himself 
to  be  an  agent,  but  have  really  no  principal,  he  is  in  law 
himself  the  principal"  In  Schmalz  y.  Avery  (a),  the  se- 
veral cases  upon  this  subject  were  elaborately  treated  in 
the  judgment  of  the  Court  It  was  there  held,  that  the 
plaintiff  might  sue  for  the  breach  of  a  charter-party,  al- 
though he  was  described  in  it  as  agent  of  the  freighter.  In 
Jenkins  v.  Hvtchineon  (&),  the  Court  said,  that  a  party  who 
signs  as  agent  cannot  be  treated  as  principal  unless  it  be 
shewn  that  he  was  the  real  principal  But  there,  as  well 
as  in  Bickertan  v.  Burrdl(c),  Rayner  y.  Orote(d),  and  Hum- 
Ue  v.  Hunter  (e),  the  supposed  principal  was  named  in 
the  instrument  of  contract  In  Smyth  v.  Anderson  (/), 
Maule,  J.,  said,  that  Thompson  v.  Davenport,  ^^in  effect  de- 
cides that,  if  the  principal  is  not  named,  it  is  the  same  as 
if  none  exists."  [Parke,  R — In  Schmalz  v.  Avery,  there 
was  evidence  that  the  party  who  signed  as  agent  of  the 
freighter  was,  in  fact,  the  freighter,  and  therefore  the 
principal.  Here  the  difficulty  that  presses  upon  my  mind 
is,  that,  on  the  face  of  the  instrument,  the  defendant 
is  represented  not  to  beihe  owner  of  the  goods;  and  the 
question  is,  whether  the  simple  fact  of  his  having  pur- 
chased them  in  his  own  name  is  sufficient  evidence  that 
he  was  the  true  owner?  If  the  defendant  was  so  in  fact, 
and  the  goods  were  received  on  his  account  by  his  agent, 
he  would,  I  think,  be  responsible  on  this  charter-party,  and 
for  the  freight,  on  the  delivery  at  Genoa.]  The  evidence 
adduced  by  the  plaintiff  is  prim&  facie  sufficient  to  render 
the  defendant  liable.  It  lay  on  the  defendant  to  rebut 
that  evidence.  [Parke,  B. — ^It  was  decided,  in  Downman 
V.  Williams  {g),  that,  where  the  defendant  has  represented 

(a)  20  L.  J.,  Q.  B.,  228.  (c)  12  Q.  B.  310. 

(6)  13  Q.  B.  744.  (/)  7  C.  B.  21. 

(c)  6  M.  &  S.  383.  (g)  7  Q.  B.  103. 
{d)  15  M.  &  W.  359. 
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himself  as  the  agent  of  a  third  party,  and  has  been  treated  1352. 
by  the  plaintiff  as  such  in  the  truisaction,  the  burthen  of 
proof  rests  upon  the  plaintiff  to  shew  that  he  is  in  fact 
the  principal]  There  was  prima  facie  evidence  which 
called  upon  the  defendant  for  an  answer;  for  the  bill  of 
lading,  although  not  signed  by  the  defendant,  must  have 
been  delivered  by  him  to  the  person  who  received  the 
goods  at  Genoa. 

WcUsofiy  WiUes^  and  Manistjfy  in  support  of  the  rule, 
were  not  called  upon. 

Parkb,  R — ^I  am  of  opinion  that  this  rule  ought  to  be 
absolute  for  a  new  trial.  The  defeQdant  would  have  been 
responsible  for  the  freight  of  the  goods  if  it  had  been  shewn 
that  he  was  the  real  principal  in  the  matter,  and  the  charter- 
party  which  professes  to  be  entered  into  by  him  as  agent, 
would  not  preclude  such  evidence  from  being  given.  The 
case  of  Downman  v.  WtUiamSf  to  which  I  have  referred, 
is  a  perfectly  good  decision,  and  shews  that  the  plaintiff 
must  disprove  the  statement  that  the  defendant  was  merely 
agent)  by  giving  some  evidence  that  he  was  principal  But 
in  the  pres^it  case  diere  was  no  evidence  whatever  that 
the  defendant,  in  making  the  shipment,  was  the  principal. 
It  has  been  urged  that  the  fact  of  his  the  defendant's  hav- 
ing purchased  the  goods  in  his  own  name,  is  some  evidence 
of  his  being  the  principal  But  that  only  shews  that  credit 
was  given  to  him  in  that  particular  transaction,  and  it  is 
quite  consistent  with  his  being  the  agent  of  a  foreign  house 
for  the  purpose  of  shipping  the  gooda  Then  the  facts 
which  occurred  after  the  shipment  do  not  carry  the  case 
any  further,  for  it  is  quite  as  consistent  that  the  person 
who  received  the  goods,  upon  tendering  the  bill  of  lading, 
was  the  principal,  as  the  defendant  The  defendant  there- 
fore appears  prima  facie  to  have  acted  as  agent,  and  the 
plaintiff  has  not  given  any  evidence  which  is  inconsistent 
with  that  Aate  of  circumstances. 
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Aldebson,  B. — There  was  really  no  evidence  that  the 
defendant  was  principal 


Platt,  B.,  concurred. 


Rule  absolute  accordingly. 


Feb,  13. 

Wh«re  the  su- 
perior Courts 
have  a  concur- 
rent juriadiction 
with  the  county 
courts  under  the 
128th  section 
of  the  9  &  10 
Vict.  c.  95,  or 
in  cases  where 
no  phiint  could 
have  been  en- 
tered in  any 
county  court,  or 
where  the  cause 
is  removed  from 
the  coun^ 
court  by  certi- 
orari, the  supe- 
rior Court  or  a 
Judge  thereof  is 
bound  by  the 
13  &  14  Vict, 
c  61,  8. 13,  on 
being  satisfied 
that  the  case 
fidls  within  the 
128th  section, 
to  make  an  or- 
der that  the 
plaintiff,  who 
has  recovered 
less  than  20/. 
in  a  superior 
Court,  shall  re- 
cover his  costs. 


AspLiN  V.  Blackmak  (a). 

A.  SUMMONS  had  been  taken  out  before  Alderson,  B., 
calling  upon  the  defendant  to  shew  cause  why  the  plain- 
tiff  should  not  recover  his  costs  in  the  above  action. 

The  motion  was  made  on  affidavits,  which  shewed  that 
the  action  had  been  brought  in  this  Court  for  work  done 
for  the  defendant  The  defendant  paid  111  10«.  into  Court. 
The  plaintiff  replied  damages  ultra.  At  the  trial,  a  ver- 
dict was  found  for  the  plaintiff,  with  22.  10a  damages. 
The  defendant  resided  within  the  jurisdiction  of  one  of 
the  Metropolitan  County  Courts,  but  the  cause  of  action 
did  not  arise  either  wholly  or  in  any  material  point  with- 
in  the  jurisdiction  of  the  county  court  within  which  the 
defendant  dwelt  or  carried  on  his  business  at  the  time  of 
action  brought  At  the  conclusion  of  the  trial  the  learned 
Judge  directed  the  plaintiff  to  be  held  to  bail  to  answer  a 
charge  of  perjury.  An  order  was  afterwards  made  to 
change  the  plaintiff's  attorney,  which  was  accordingly  done. 
The  plaintiff  was  subsequently  tried  at  the  Central  Crim* 
inal  Court  for  perjury,  and  was  acquitted. 

The  present  summons  was  taken  out  on  the  7th  of  Fe- 
bruary, previously  to  the  decision  of  the  Court  of  Queen's 
Bench  in  Crake  v.  Powell  (6),  which  was  given  on  the  10th 
of  February.  The  summons  caipe  on  before  Aldersoru,  B., 
at  Chambers,  on  the  10th  of  February,  when,  upon  a  state- 


(a)  Ex  relatione  Horn. 


(6)  21  L.  J.,  Q.  B.,  183. 
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ment  that  tibe  Court  of  Qaeen^s  Bench  had  that  morning 
decided  a  similar  case,  in  conformity  with  the  decision  of 
the  Court  of  Common  Pleas  in  Macdougall  t.  PaterBonia), 
and  in  opposition  to  that  of  Jones  ▼.  Harriion  (b)  and  Pcd-' 
mer  t.  Rioharda(c)  in  this  Court,  the  learned  Jud^  ad- 
journed the  case  to  the  13th  of  February,  at  Westminster; 
and  on  that  day  the  case  came  on  for  hearing  in  the  Judge's 
Room  at  Westminster,  before  Aldersofi,  B.,  Parke,  B.,  be- 
ing also  present 

Horn,  in  support  of  the  summons,  was  stopped  by  Alder- 
eon,  B.,  who  stated  that  he  should  follow  the  decision  of 
the  Court  of  Queen's  Bench. 

Prentice,  contr^ — There  has  been  an  unnecessary  delay 
here  on  the  part  of  the  plaintiff.  He  might  have  applied 
to  the  Court  in  Michaelmas  or  Hilary  Term  last.  The 
Court  of  Common  Pleas  have  laid  down  a  rule,  that  all 
applications  like  the  present  must  be  made  promptly. 
Orchard  v.  Moxey  (d)  is  in  point. 


1858. 


ASPLIN 
Bl.ACKMAK. 


(a)  See  the  judgment  of  the 
Court  of  Common  Pleas  m  that 
case,  6  Exch.  337,  n. 

(b)  6  Exch.  328. 

(c)  6  Exch.  335. 

(d)  In  that  case  a  rule  nisi 
was  granted  on  the  13th  of  Jan- 
uary for  the  taxation  of  the  plain- 
tiffs costs  in  an  action  of  trespass, 
to  recover  damages  for  an  assault 
and  false  imprisonment ;  and  on 
the  trial  of  which  in  May  last, 
before  Lord  Campbell,  C.  J.,  a  ver- 
dict was  found  for  the  plaintiff 
with  40s,  damages.  It  appeared 
that  on  the  26th  of  May  the  plain- 
tiff applied  to  PaUeson,  J.,  at 
Chambers,  for  the  costs  under  the 
13  &  14  Vict.  c.  61,  s.  13 ;  but  the 
summonswas  dismissed  on  theau- 
thority  of  Jones  v,  Harrison,  The 


defendant  then  paid  the  amount 
of  the  damages  without  prejudice 
to  the  plaintifTs  right  to  apply  to 
the  Court  for  his  costs :  but  upon 
the  Court  of  Conunon  Pleas  dis- 
approving of  the  decision  oi  Jones 
V.  Harrison  in  MacdougaU  v. 
Paterson,  the  present  rule  had 
been  obtained,  against  which  Sir 
F,  Tkesiger  shewed  cause,  on  the 
ground  that  the  plaintiffhadbeen 
guilty  of  laches  in  not  applying 
within  a  reasonable  time ;  Pater- 
son  appeared  in  support  of  the 
rule.  The  Court  said,  that  as  the 
plaintiff  had  not  applied  within 
a  reasonable  time,  but  had  lain 
by  from  May  to  December,  when 
the  decision  of  the  Court  of  Com- 
mon Pleas  was  pronoimced,  the 
rule  must  be  discharged. 


3S8 


BXGHSQUE&  BBPORTS. 


186& 


ASPLIN 
V. 

Blackhan. 


Ham. — ^The  fact  of  the  plaintiff  having  been  indicted 
for  perjury,  together  with  the  delay  and  expense  conse- 
quent upon  the  change  of  attomies,  sufficiently  account 
for  the  plaintiff's  not  applying  to  this  Court  at  an  earlier 
period.  Besides  the  plaintiff  could  not  suppose  that  the 
Court  of  Exchequer  would  rescind  its  decision  in  Jones  v. 
Harrison^  in  deference  to  the  opinion  of  the  Court  of  Com- 
mon Pleas.  In  the  case  of  Orchard  y.  Moxey  there  was  a 
delay  of  eight  months.  [Alderaon^  B. — The  decision  of 
the  Queen's  Bench  in  Crake  v.  Powell  was  not  given  until 
after  Hilary  Term,  and  the  plaintiff  could  hardly  be  ex- 
pected to  come  to  the  Court  of  Exchequer  and  ask  them 
to  reverse  the  decision  of  Jones  v.  Harrison.  I  think  that» 
under  all  the  circumstances,  the  plaintiff  has^liade  the  ap- 
plication within  a  reasonable  time.]  In  Orchard  v.  Moxey^ 
Pattesonj  J.,  considered  a  delay  of  eight  months  to  be  un- 
reasonabla 


Alderson,  B.,  said,  that  he  saw  no  reason  to  change  his 
opinion,  but  thought  that  he  was  bound  to  make  the  order 
for  costs. 

Pabke,  B.,  stated,  that  he  fully  concurred  in  this  view. 

Order  made  (a). 


(a)  A  summonB  to  stay  pro- 
oeedlnga  upon  the  above  order 
was  afterwards  taken  out  before 
FtaUy  B.,  for  the  purpose  of  ena- 
bling the  defendant  to  take  the 
opinion  of  the  Court  of  Exchequer 
as  to  the  correctness  of  the  deci- 
sion of  ^/d!erM)n,B.;  butthat  learn- 
ed Judge,  after  time  taken  to 
consider,   and  after  consulting 


other  Judges,  refused  to  make  an 
order. 

In  a  subsequent  case  Hawkins 
stated  to  the  Court  that  it  would 
seem  from  this  case  that  J<me$  y. 
Harridan  was  overruled;  and 
Parke^  B.,  intimated,  that  this 
Court  had  decided  to  follow  the 
dedsions  in  the  Courts  of  Queen*s 
Bench  and  Common  Pleas. 
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Bellamy  and  Another  v.  Marjobibanks  and  Others.  /v^.  6. 

-AjSSTJMPSIT. — The  first  count  of  the  declaration  stated,  xhe  crosamg 
that  the  defendants,  before  and  at  the  respective  times  of  <>{»  cheque  pay- 

,  '  ^  ^        *  able  to  bearer 

the  making  of  the  promises,  &a,  carried  on  the  business  ^tb  the  name 
of  bankers  in  co-partnership,  under  the  style  and  firm  of  thermadebythe 
Messrs  Coutts  &  Co.,  to  wit,  at  Westminster,  in  the  county  of  J^  J^f  ^^^ 
Middlesex:  And  thereupon,  heretofore,  to  wit,  on  &c.,  in  con-  restrict  the  ne- 
sideration  that  the  plaintiffs,  at  the  request  of  the  defend-  cheque  to  such 
ants,  would  retain  and  employ  the  defendants  in  the  way  of  bankw  on'iy^  * 
their  business,  and  would  deposit  money  with  them  as  such  ^* "  »  ™«ro 

tr  ff  memonuidtim 

bankers,  to  be  drawn  out  by  drafts  or  cheques  to  be  drawn  that  the  holder 

by  the  plaintiffs  upon  the  defendants  under  the  style  afore-  for  p^*ent  * 

said,  the  defendants  promised  the  plaintiffs  that  they,  the  |^f^  ~°^ 

defendants,  so  long  as  they  should  be  so  employed  by  the  .  Such  crou- 

,  X     ¥  ff  ing  is  made  aa 

plaintiffs,  would  perform  their  duty  as  such  their  bankers  a  protection  to 
as  aforesaid.     Averments :  That  the  plaintiffs,  relying  on  the  ch^e^ 
the  promise  of  the  defendants,  did,  to  wit,  on  &c.,  and  for  «nd  ti>c  i»y- 
a  long  time  then  next,  to  wit,  until  and  at  and  after  the  crosMd  cheque 
breach  of  duty  hereinafter  mentioned,  retain  and  employ  through  a  bank- 
the  defendants  as  such  bankers,  and  during  the  time  afore-  JSong^rdAwice 
said,  and  before  the  breach  of  duty  aforesaid,  to  wit,  on  ^J  negligence,  if 
&c.,  deposited  with  the  defendants  as  such  bankers,  and  aenting  the 
they  the  defendants  received,  and  at  the  respective  times  noTti^be'^e 
of  the  drawing  and  presentation  as  hereinafter  mention-  Jawfol  owner  of 
ed  of  the  draft  or  cheque  in  this  count  after  mentioned      in  an  action 

against  abanker 
for  money  lent, 
to  which  the  defendant  pleaded  payment,  it  appeared  that  the  plaintiff  had  drawn  on  ihe  de- 
fendant a  cheque  and  crossed  it  thus — **  Bank  of  Eneland,  for  account  of  the  Accountant-Oeneral. 
A  party  to  whom  this  cheque  was  given  struck  out  the  crossing  by  running  a  pen  through  it,  lei 
ing  it  howerer  perfectly  legible,  and  crossed  the  cheque  a  second  time  wiUi  the  name  of  his  01 
iMmkers,  G.  &  Co.,  and  paid  it  into  their  bank  to  the  credit  of  his  own  account    The  cheque,  being 
presented  by  them  for  payment,  was  paid  by  the  defendant,  who  changed  it  to  the  debit  of  the  plain- 
tiff^s  account    The  money  was  placed  by  G.  &  Co.  to  the  credit  of  their  principal  in  his  account 
with  them,  and  he  converted  the  money  to  his  own  use.    It  appeared  that  the  Accountant-General 
would  not  receive  payment  by  cheque  unless  drawn  on  the  Bank  of  England: — Held^  that  the  or- 
cumstanoe  of  the  cheque  being  thus  doubly  crossed  afforded  no  additional  evidence  of  n^ligence 
against  the  defendant 


leav- 
own 
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had  in  their  hands  as  such  bankers,  monies  of  the  plain- 
tiffs more  than  sufficient  to  pay  the  draft  or  cheque  in 
this  count  after  mentioned,  and  amounting  in  the  whole  to 
a  large  sum  of  money,  to  wit,  5000Z. ;  and  afterwards,  and 
whilst  the  defendants  were  so  employed  by  the  plaintiffs 
itf  such  bankers,  and  whilst  the  defendants,  as  such  bank- 
ers so  employed,  had  in  their  hands  such  sums  of  money, 
the  plaintiffs  drew,  and  signed  and  subscribed  with  their 
names,  a  certain  draft  or  cheque  on  the  defendants  as 
such  bankers,  under  the  style  aforesaid,  commonly  called 
a  cheque  on  a  banker,  to  wit,  in  the  words  and  figures 
following: — 

London,  June  23rd,  1845. 

Messrs  Coutts  and  Co. — ^Pay  to  Edward  Bryant  Gteaiy, 
or  Bearer,  Two  Thousand  Five  Hundred  and  Ninety-six 
Pounds,  Seventeen  Shillings. 

<£2596:17:0         Thos.  K  Bellamt,  Chas.  J.  Foster. 

That  afterwards,  and  before  the  delivery  of  the  said  draft 
or  cheque  to  Edward  Bryant  Geary  therein  mentioned,  the 
plaintiffs  crossed  the  draft  or  cheque  in  a  certain  manner, 
according  to  the  custom  and  usage  of  bankers  in  that  be- 
half;  and  thereby,  according  to  the  said  custom  and  usage, 
directed  the  amount  of  the  draft  or  cheque  to  be  paid  by 
the  defendants  as  such  bankers  into  and  through  the 
hands  of  a  certain  corporation  carrying  on  business  as 
bankers  in  London,  to  wit,  imder  the  style  of  "  The  (Go- 
vernor and  Company  of  the  Bank  of  England,'^  and  there- 
by specified  to  what  purpose  the  said  corporation  should 
apply  the  same,  and  then  delivered  the  draft  or  cheque  so 
crossed  to  the  said  Edward  Bryant  Geary;  of  all  which 
premises  the  defendants,  then  and  before  the  payment  of 
the  said  draft  or  cheque  as  hereinafter  mentioned,  had 
notice.  And  thereupon  it  then  became  and  was  the  duty 
of  the  defendants,  as  such  bankers  so  employed  as  afore- 
said, not  to  pay  the  amount  of  the  draft  or  cheque  other- 
wise than  into  and  through  the  hands  of  the  said  corpora- 
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tion  so  carrying  on  the  busineBs  of  bankers,  to  wit,  the 
said  Governor  and  Company  of  the  Bank  of  England :  Ne- 
vertheless, the  said  defendants,  in  breach  of  their  said  duty 
as  such  bankers,  afterwards,  and  whilst  they  were  so  em* 
ployed  by  the  plaintiffs  as  such  bankers  as  aforesaid,  to  wit, 
on  &a,  wrongfully  and  improperly  paid  the  amount  of  the 
draft  or  cheque,  to  wit,  the  said  sum  of  money  therein  men- 
tioned, otherwise  than  into  and  through  the  hands  of  the 
said  corporation,  to  wit,  by  their  paying  the  amount  of  the 
said  draft  or  cheque  into  the  hands  of  certain  persons  carry- 
ing on  business  under  the  style  of  Messrs  Grosling  &  Co.,  then 
being  the  agents  of  the  said  Edward  Bryant  Geary  in  that 
behalf;  by  means  of  which  said  premises  the  said  Edward 
Bryant  Geary  was  enabled  fraudulently  to  misapply  and 
convert  to  his  own  purposes,  and  did  then  in  fact  fraudu- 
lently mi&-apply  and  convert  to  his  own  purposes,  the  sum 
of  money  in  the  said  draft  or  cheque  mentioned ;  and  the 
Grovemor  and  Company  of  the  Bank  of  England  were  pre- 
vented from  receiving  the  amount  of  the  draft  or  cheque, 
and  applying  the  same,  to  wit,  on  behalf  and  on  account 
of  the  plaintiffs^  to  the  purpose  referred  to  in  and  by  the 
said  crossing  of  the  draft  or  cheque,  as  they  otherwise  would 
have  done,  and  the  amount  of  the  said  draft  or  cheque,  by 
means  of  the  premises,  became  and  was  and  is  wholly  lost 
to  the  plaintiffs. 

The  declaration  also  contained  a  count  for  money  lent. 

The  defendants  pleaded  (inter  alia)  to  the  first  count,  that 
there  was  no  such  custom  or  usage  of  bankers  as  therein 
alleged;  and  to  the  second  count, payment — Issues  thereon. 

At  the  trial,  before  Martiriy  R,  at  the  Middlesex  Sittings 
after  Trinity  Term,  1851,  it  appeared  that  the  action  was 
brought  to  recover  the  sum  of  25962. 1 7&,  under  the  following 
circumstances. — ^The  plaintiffii  were  trustees  of  a  gentleman 
named  Frank,  who  died  a  luoiatic,  and  they  had  opened  an 
account  with  the  defendants,:  Messrs.  Coutts  &  Ca,  for  the 
purposes  of  the  trust    A  suit  was  pending  in  the  Court  of 

i>i>2 
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Chancery  with  reference  to  the  trust,  in  which  a  Mr.  Tris- 
ton  acted  as  the  solicitor  for  the  plaintiffs.  The  other 
parties  to  the  suit  were  the  next  of  kin  of  Mr.  Frank,  and 
a  Mr.  Geary  acted  as  solicitor  for  them.  In  June,  1845, 
Mr.  Geary  brought  to  Mr.  Triston  a  cheque  upon  Messrs. 
Coutts,  written  out  by  him  for  25962.  17&,  to  be  signed  by 
the  plaintiffs.  It  was,  when  delivered  to  Mr.  Triston,  in 
the  common  form.  Mr.  Triston  sent  the  cheque  to  the 
plaintiff  Mr.  Bellamy,  at  Brighton,  who  returned  it  sign- 
ed, with  the  following  addition  in  his  own  handwriting, 
namely,  at  the  end  of  the  body  of  the  cheque,  the  words: 
^'  General  Unpaid  Costs  Account,"  and  crossed  as  follows  : 
''  Bank  of  England,  for  account  of  Accountant-General." 
Mr.  Triston  then  sent  it  to  the  other  trustee  (the  plaintiff 
Mr.  Foster)  to  be  signed  by  him,  and,  having  received  it 
back,  delivered  it  to  Geary.  In  point  of  fact,  the  de- 
partment of  the  Bank  of  England,  in  which  the  business 
of  the  Accountant-General  is  conducted,  would  not  have 
received  this  cheque,  it  being  the  rule  not  to  receive  any, 
except  one  drawn  on  the  Bank  of  England  itself,  and  this 
rule  is  well  known  among  the  London  bankers.  Upon  the 
day  on  which  G^ary  received  the  cheque,  he  struck  out 
the  crossing  made  by  Mr.  Bellamy,  by  running  a  pen 
through  it,  leaving  it  however  perfectly  legible,  and  crossed 
the  cheque  a  second  time  with  the  name  of  Messrs.  Gt)8ling 
&  Co.,  his  own  bankers,  and  paid  it  into  their  bank  to  the 
credit  of  his  own  account  (a).   Upon  the  following  day  the 


(a)  The  followiBg  is  a  copy  of  the  cheque  as  produced  at  the  trial : — 

London,  June  23,  1845. 


Messrs,  Coutts  A  Co, 

Pay  to  Eduxvrd  B 
Five  Hundred  and  Ninety- 
unpaid  Costs  Account), 

£2596  :  17  :  0. 


Jea^  or  Bearer,  TuH>  Thousand 
Ftmds^eventeen  Shillings  {Genertd 

Thomas  C,  Bellamy, 
Chas.  Jos,  Foster, 
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clerk  of  Messra  Gosling  presented  it  for  payment  at  Messrs. 
Coutts  &  Co.,  who  paid  it,  and  charged  it  to  the  debit  of 
the  plaintiffs^  account.  The  money  was  placed  by  Messrs. 
Gosling  to  the  credit  of  Geary  in  his  account  with  them. 
He  never  paid  the  money  to  the  Accountant-General,  and 
the  plaintiffs  were  obliged  to  make  it  good. 

The  plaintiffs'  counsel  relied,  first,  upon  the  custom  or 
usage  stated  in  the  first  county  in  respect  of  which  a  num- 
ber of  witnesses  were  examined  on  both  sides;  secondly, 
they  submitted  that,  even  if  the  custom  was  not  proved, 
the  defendants  were  guilty  of  negligence  in  paying  the 
cheque  so  crossed,  and  therefore  they  could  not  avail  them- 
selves of  the  payment  in  support  of  the  plea  to  the  second 
count  The  learned  Judge  put  the  question  in  writing  to 
the  jury,  whether  there  was  a  custom  and  usage,  and  conse- 
quent duty  on  the  defendants,  not  to  pay  the  cheque  other- 
wise than  into  and  through  the  hands  of  the  Bank  of  Eng- 
land ;  and  also  whether  the  defendants  were  guilty  of  neg- 
ligence in  paying  the  cheque  to  Messrs.  Gosling.  The  jury 
answered  both  questions  in  the  affirmative,  and  a  verdict 
was  entered  for  the  plaintiffs  for  the  amount  claimed. 

Sir  F.  Thesiger,  in  the  following  Michaelmas  Term,  ob- 
tained a  rule  nisi  for  a  new  trial,  on  the  ground  of  mis- 
direction, and  also  that  the  verdict  was  against  the  weight 
of  evidence. 


1852. 


Bkllamy 

V. 

Marjori- 

BANK  6. 


The  AUomey-Oeneral,  KnowleSy  and  Unthank  shewed 
cause  in  the  following  Hilary  Term  (January  17). — The 
plaintiffs  are  entitled  to  retain  the  verdict  on  both  counts. 
The  usage  alleged  in  the  first  count,  and  which  the  plain- 
tiffs were  bound  to  prove,  has  been  established,  since  the 
jury  have  found  that  it  was  the  duty  of  the  defendants 
not  to  pay  the  cheque  except  to  the  Bank  of  England.  And 
with  regard  to  the  second  count,  it  was  incumbent  on  the 
defendants  to  prove  that  the  payment  was  duly  and  pro- 
perly made;  and  the  jury  have  found  that  the  defendants 
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paid  the  cheque  without  exercising  due  care  and  caution. 
If  this  had  been  the  case  of  a  bill  of  exchange  instead  of 
a  cheque,  there  could  have  been  no  question ;  for  Sigovnmey 
y.  Lloyd  (a)  expressly  decided  that  an  indorsement,  thus, 
*'  Pay  to  A.  or  his  order  for  my  use/'  is  a  restrictiye  in- 
dorsement, and  the  indcnrsee  of  A.  is  a  mere  trustee,  and 
must  hold  the  proceeds  for  the  use  of  the  restricting  in- 
dorser.  In  like  manner,  it  is  competent  for  a  person,  who 
directs  his  agent  to  pay  money  on  his  account,  to  order 
that  the  payment  shall  be  made  only  in  a  particular  way. 
[Martin,  6. — If  the  defendants  had  refused  to  pay  this 
cheque,  what  was  to  preyent  Geary  from  suing  the  plain- 
tiffs?] The  fact  of  the  defendants  being  bankers  does  not 
render  them  the  less  agents  of  the  plaintiffs,  or  excuse 
their  non-compliance  with  the  directions  as  to  the  mode  of 
payment.  The  crossing  on  the  cheque  clearly  indicated 
the  plaintiffs'  intention  that  the  amount  should  not  be 
paid  to  Geary,  but  to  the  Bank  of  England,  for  the  account 
of  the  Accountant-General.  Suppose,  instead  of  crossing 
the  cheque,  the  plaintiffs  had  written  a  letter  to  the  defend- 
ants, informing  them  that  Geary  had  receiyed  the  cheque 
on  account  of  the  Accountant-Gkneral,  and  requiring 
them  to  pay  it  to  the  Bank  of  England,  would  they  haye 
been  justified  in  disregarding  those  instructions?  [PoUode, 
C.  B. — They  could  not  comply  with  them,  for  there  was 
eyidence  that  the  Accountant-General  would  not  receiye 
payment  by  cheque,  unless  drawn  on  the  Bank  of  England. 
Alderson,  B. — If  it  is  contrary  to  the  duty  of  bankers  to 
pay  a  cheque  crossed  like  this,  then  the  plaintiffs  will 
succeed  on  the  first  issue;  but  if  not,  it  must  appear  that 
the  defendants  were  guilty  of  negligence  lu  paying  this 
particular  cheque.  Now,  what  negligence  is  there  in  pay- 
ing a  cheque  haying  two  indorsements,  one  c£  which  has 
been  struck  out,  when  the  banker  knows  that  the  party 


(a)  8  B.  «f  C.622;  in  error,  3  Y.  &  J.  220. 
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whose  name  was  on  that  indorsement  would  not  receive 
payment  by  cheque,  so  that  there  was  a  reason  for  striking 
it  out?]  The  first  indorsement,  being  in  the  handwriting 
of  one  of  the  plaintiffs,  was  distinct  notice  to  the  defend- 
ants that  the  payment  was  not  to  be  made  to  Geary.  No 
person  had  any  right  to  alter  that  indorsement  except  the 
Bank  of  England.  There  is  a  difference  between  an  in- 
dorsement by  the  drawer  of  a  cheque  and  an  indorsement 
by  the  bearer.  A  banker  owes  a  duty  to  his  customer, 
but  none  to  the  holder  of  a  cheque;  and  therefore,  when 
the  latter  has  indorsed  a  cheque  and  passed  it  away  to 
another  person,  that  person  may  strike  out  such  indorse- 
ment and  insert  his  own ;  but  an  indorsement  by  the  drawer 
is  an  express  direction  by  the  customer  to  the  banker  to 
pay  to  the  party  named  therein,  and  no  other.  [Martifiy 
K — ^None  of  the  witnesses  at  the  trial  mentioned  any 
such  distinction.]  If  the  first  crossing  had  any  meaning, 
it  was  that  the  amount  of  the  cheque  should  be  paid 
through  the  Bank  of  England  to  the  account  of  the  Ac- 
countant-GeneraL  Assuming  that  a  cheque  so  crossed 
would  not  be  within  the  exemption  of  the  Stamp  Act,  55 
Geo.  3,  c.  184,  ScL  1 ,  that  is  no  excuse  for  the  banker  pay- 
ing it  otherwise  than  according  to  his  customer's  direc- 
tions, but  only  a  reason  for  refusing  payment  altogether. 
If  it  be  said  that  the  payment  was  justified  by  usage,  then 
the  defendants  were  bound  to  prove  a  custom  for  bankers 
to  disregard  the  directions  of  their  customers  in  this  re- 
spect; and,  having  failed  to  do  so,  it  is  unnecessary  to 
aigue  that  such  a  custom  could  not  be  valid. 


1852. 


Bbllamv 
Marjou- 

^BANKB. 


ChanneUf  Serjt.,  and  Sir  J,  Bayley  in  support  of  the  rule. 
— ^There  can  be  no  negligence  on  the  part  of  the  defend- 
ants, if  they  were  justified  in  point  of  law  in  paying  the 
cheque;  and  even  if  not,  the  evidence  rebuts  any  supposi- 
tion of  negligence.  It  is  submitted,  however,  that  they 
were  so  justified.    The  cheque  is  an  order  to  pay  ^'  Geary 
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or  bearer/'  and  the  defendants  have  paid  Greary's  banker, 
which  is  strictly  according  to  the  usage  in  respect  of  cross- 
ed cheques,  and  equivalent  to  a  payment  to  Geary  himself. 
There  was  nothing  to  exclude  the  presumption  that  the 
payee  was  the  bearer  of  the  cheque.  Then  is  the  case 
altered  by  the  crossings  ?  The  words  "  Bank  of  £ngland, 
for  account  of  Accountant-General/'  do  not  restrict  the 
negotiability  of  the  instrument.  Of  themselves,  those 
words  have  no  legal  effect  whatever;  their  operation  is 
purely  conventional.  The  custom  attempted  to  be  esta- 
blished is,  irrespective  of  the  Stamp  Act,  invalid,  for  its 
effect  is  to  contradict  the  plain  meaning  of  a  written 
order.  A  custom  may  be  applied  to  explain  a  written  in- 
strument, or  it  may  be  annexed,  so  as  to  give  the  subject- 
matter  of  it  an  operation  upon  which  the  instrument  is 
silent;  but  it  cannot  be  used  for  the  purpose  of  contra- 
dicting the  instrument.  Here  it  contradicts  both  the  right 
to  pay  Geary  and  the  right  to  pay  the  bearer,  and  prevents 
the  negotiability  of  the  cheque.  Sigoumey  v.  Lhyd(a)y 
which  was  the  case  of  a  bill  of  exchange,  is  no  authority 
for  the  plaintiffs'  proposition.  A  bill  of  exchange,  payable 
to  the  order  of  the  drawer,  and  indorsed  in  blank,  becomes 
a  negotiable  instrument ;  and,  notwithstanding  the  holder 
may  indorse  it  specially,  he  cannot  restrain  its  negotiabi- 
lity as  regards  the  prior  parties,  though,  as  against  him- 
self, title^  must  be  made  through  his  indorsee.  [PoUock, 
C.  B. — There  are  certainly  cases  to  that  effect  (6) ;  but  the 
mercantile  world  entertain  a  different  view,  and  consider 
that  where  the  negotiability  of  a  bill  is  restrained  by  a 
special  indorsement,  they  are  bound  to  consider  the  limit- 
ation. Parke,  B. — It  is  competent  for  every  holder  of  a 
bill  to  convert  a  blank  indorsement  into  a  special  indorse- 
ment, in  which  case  no  one  can  acquire  a  title  except 


(a)  8  B.  &  C.  622 ;  in  error,  3  (b)  See  Byles  on   Bills,   135, 

Y.  &  J.  220.  6th  edit. 
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through  that  indorsement:  it  is  so  laid  down  by  HoU,  C. 
J.,  in  Clerk  v.  Pigot(a\  and  in  Bayley  on  Bills,  p.  136, 
6th  ed.]  Further,  if  this  crossing  has  the  effect  contend- 
ed for  by  the  other  side,  the  instrument  is  not  within  the 
exemption  of  the  Stamp  Act,  55  Geo.  3,  c.  184,  Sch.  pt. 
1,  tit  "  Bill/'  Whether  the  alleged  custom  restricts  the 
payment  to  the  banker  mentioned  by  the  customer,  or 
merely  renders  it  necessary  that  some  banker  should  pre- 
sent the  cheque  for  payment,  it  is  equally  a  violation  of 
the  Stamp  Law,  since  the  cheque  is  no  longer  payable  to 
bearer.      [They  then  argued  that  the  evidence  did  not 

support  the  finding  of  the  jury.] 

Cur.  adv.  vult. 
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On  a  subsequent  day  (January  24)  the  Court  intimated 
that  they  had  come  to  the  conclusion  that  a  new  trial 
ought  to  be  granted  on  payment  of  costs,  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence,  but 
that  the  importance  of  the  case  required  a  deliberate  judg- 
ment 

The  judgment  of  the  Court,  consisting  of  Pollock^  C.  B., 
Parke,  B.,  Alder  son  B.,  and  Martin,  B.,  was  now  deliver- 
ed by 

Parke,  R — We  have  already  intimated  that  in  this  case 
there  ought  to  be  a  new  trial,  on  the  ground  that  the  evi- 
dence given  on  the  trial  was  not  satisfactory  to  support  the 
verdict ;  and  if  it  were  an  ordinary  case  of  setting  aside  a 
verdict  upon  such  a  ground,  we  should  probably  have  con- 
fined ourselves  to  merely  expressing  our  opinion  to  this 
effect.  But  there  is  involved  in  the  present  controversy 
a  most  important  question  with  respect  to  cheques  on 
bankers,  and  it  seems  to  us  that  it  is  right  to  state  with 
some  particularity  the  nature  of  the  question  to  which  the 
attention  of  the  jury  must  be  on  the  new  trial  directed. 


(a)  12  Mod.  193. 


398 


BXOHBQUSR  BBPOETB. 


1868. 


Payment  by  cheques  has  now  almost  entirely  superseded 
all  other  modes  of  payment  in  large,  and  is  in  very  general 
use  in  smaller,  money  transactions ;  and  the  practice  of 
crossing  them  with  the  names  of  bankers  (the  effect  of 
which  is  the  question  in  the  present  case)  is  also  in  very 
general  use,  and  occurs  in  very  many  instances  every  day, 
not  only  in  London,  but  in  several  other  parts  of  the  king* 
dom.  It  therefore  seems  to  us  to  be  of  great  importance 
that  the  effect  of  this  crossing  should  be  rightly  understood. 

The  facts  of  the  case  were  these : — [His  Lordship  stated 
the  facts  as  above  set  forth,  and  proceeded — ]  Under  these 
circumstances  the  plaintiffs  brought  the  present  action 
against  the  defendants,  alleging  that  the  latter  were  bound 
to  make  good  to  them  the  amount  of  the  cheque  so  paid 
by  them  to  the  clerk  of  Gosling  &  Co. 

The  first  count  of  the  declaration  was  a  special  one ; 
and  it  averred  a  duty  consequent  upon  an  alleged  custom 
and  usage  of  bankers,  to  the  effect  that  the  defendants 
were  not  to  pay  the  cheque  otherwise  than  unto  and 
through  the  hands  of  the  Bank  of  England,  and  alleged  as 
a  breach  the  payment  of  the  cheque  to  Messrs.  Gosling. 
There  was  a  plea  denying  such  a  duty.  There  was  also  a 
count  for  money  lent,  to  which  there  was  a  plea  of  pay- 
ment. And  upon  the  issues  arising  upon  these  two  pleas 
the  parties  rested  their  respective  casea 

At  the  trial,  before  my  Brother  Martin,  the  plaintiffs  al- 
leged that  there  was  such  a  custom  or  usage  as  was  referred 
to  in  the  first  count,  which  was  absolutely  obligatory  upon 
all  bankers ;  but  assuming  that  they  failed  in  establishing 
such  a  custom,  they  insisted  that  the  defendants  were 
guilty  of  negligence  in  paying  this  cheque  crossed  in  the 
manner  in  which  it  was ;  and  that  the  defendants  must 
fail  on  their  plea  of  payment,  which  was  their  only  avail- 
able answer  to  the  count  for  money  lent  A  number  of 
the  most  eminent  bankers  and  the  most  experienced  bank- 
ers' clerks  in  London  were  examined  on  both  sides  as  to 
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the  allied  custom,  and  incidentally  as  to  the  alleged 
negligence ;  and  ultimately  the  jury  expressed  their  opinion 
that  the  defendants  were  guilty  of  negligence  in  paying 
the  cheque  to  Messrs.  Gosling,  and  in  answer  to  a  written 
question  stated,  that  there  was  a  custom  and  usage,  and 
consequent  duty  upon  the  defendants,  not  to  pay  the  cheque 
otherwise  than  into  and  through  the  hands  of  t&e  Bank  of 
England. 

A  new  trial  was  moved  for,  on  the  grounds  of  misdirec* 
tion,  and  of  the  verdict  being  against  the  weight  of  evi- 
dence: and  the  whole  question,  both  as  to  the  law  appli- 
cable to  the  case  and  as  to  the  facts,  has  been  lately  ar- 
gued before  us  with  great  ability. 

The  objection  as  to  the  misdirection  was  abandoned  by 
the  learned  counsel  for  the  defendants;  but  it  was  insisted 
that  the  verdict  upon  the  first  count,  and  on  the  plea  of 
payment  to  the  second  count,  was  against  the  evidence: 
and  we  are  of  that  opinion.  The  plaintiffs  first  contended 
that  the  crossing  of  the  cheque  to  the  Bank  of  England  in 
the  manner  in  which  it  was  crossed,  absolutely  restricted 
the  negotiability  of  the  instrument,  and  rendered  it  pay- 
able to  the  Bank  of  England  alone,  and  to  the  account 
mentioned,  viz.  the  Accountant-  General's,  and  to  no  other 
person,  and  that  a  binding  custom  or  usage  to  this  effect 
was  proved.  We  are  of  opinion  that  no  such  custom  or 
usage  was  proved.  Without  going  the  length  of  saying 
that  there  was  no  evidence  to  go  to  the  jury  as  to  the  ex- 
istence of  such  a  custom,  we  tbink  that  the  weight  of  the 
evidence  was  against  it 

A  custom  such  as  that  alleged  in  the  first  count  would 
be  binding  and  obligatory  upon  all  persons  engaged  in  a 
certain  trade,  because  long  and  universally  acted  upon  by 
all  persons  in  such  trade,  who  may  therefore  reasonably 
be  presumed  to  have  made  their  contracts  upon  the  faith 
of  it     The  custom  all^d  could  only  be  proved  by  a 


400 


BXCHEQUBB  RBPOBTg. 


1862. 


longy  well-known,  acknowledged,  and  universal  usage  and 
practice  amongst  bankers  to  act  in  accordance  with  it: 
whilst,  so  far  from  this  being  the  case,  many  witnesses 
from  the  different  London  banking  houses  called  by  the 
plaintiffs,  and  all  those  called  by  the  defendants,  denied 
its  existence.  That  there  was  any  special  usage  between 
the  plaintiffs  and  Messrs.  Coutts  was  never  once  sug- 
gested. The  banking  business  in  London  is  not  in  very 
many  hands,  and  all  the  witnesses  on  both  sides  were 
persons  of  unimpeachable  integrity  and  veracity;  and  it 
seems  to  us  quite  absurd  to  suppose  that  there  could  be 
any  custom  creating  such  a  duty  as  that  alleged  in  the 
first  count,  being  absolutely  binding  by  reason  of  long  and 
universal  usage  upon  all  the  bankers  in  the  metropolis, 
without  those  gentlemen  being  well  acquainted  with  it. 
The  verdict  was  therefore  upon  this  point  unsupported 
by  the  evidence. 

We  are  also  of  opinion  that  such  a  custom,  if  proved  to 
have  existed  in  fact,  woidd  be  incapable  of  being  supported 
in  point  of  law.  The  crossing  a  cheque  cannot  operate  as 
an  indorsement  to  the  banker  whose  name  is  used,  because 
it  was  not  written  with  any  intent  to  transfer  the  property 
in  the  cheque  to  him,  and  it  wants  the  essential  part  of  an 
indorsement,  the  delivery  of  the  instrument  to  the  indorsee. 
And  we  think  it  cannot  well  be  supposed  that  the  usage  is 
to  be  considered  as  equivalent  to  a  direction  by  the  holder 
or  drawer  to  the  drawee  not  to  pay  to  the  bearer,  but  to  a 
particular  person  only;  for  then  the  cheque  would  be  al- 
tered in  a  manner  which  would  take  it  out  of  the  exemp- 
tion of  the  Stamp  Act,  55  Geo.  3,  c.  184,  Sched.,  part  1, 
which  applies  to  cheques  payable  to  bearer  only;  and  the 
bankers  to  whom  it  was  addressed  would  not  be  bound  to 
pay  to  the  person  named.  We  are  therefore  of  opinion 
that  a  crossing  the  cheque  with  the  name  of  a  banker  can- 
not have  the  effect  of  restricting  its  negotiability  to  such 
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banker  alone.  To  hold  it  to  have  this  effect  would  be  to 
render  the  instrument  no  longer  a  chequa  The  case  of 
Sigoumey  v.  Lhyd  (a)  was  cited  on  both  sides,  but  it  really 
has  no  application.  The  point  decided  there  was  one 
concerning  a  restricted  indorsement  of  a  bill  transferable 
by  indorsement  only.  We  think,  therefore,  the  plaintiffs 
cannot  succeed  upon  the  first  count. 

The  learned  counsel  for  the  plaintiffs  however,  both  at 
the  trial  and  on  the  argument,  relied  with  greater  con- 
fidence upon  the  count  for  money  lent;  and  they  insisted 
that  the  payment  to  Messrs.  Gosling's  clerk  of  the  cheque 
doubly  crossed  in  the  manner  it  was,  was  an  unauthorised 
and  negligent  act,  and  that  the  defendants  had  no  right 
to  credit  themselves  with  this  payment:  and  if  this  con- 
tention were  well  founded,  the  defendants  would  certainly 
be  without  defence,  as  the  only  answer  to  this  count  was 
the  plea  of  payment. 

It  was  also  alleged  that  the  addition  to  the  crossing 
to  the  Bank  of  England,  that  it  was  ^'for  account  of  Ac- 
countant-General,''  imposed  a  greater  degree  of  respon- 
sibility upon  the  defendants.  None  of  the  witnesses  how- 
ever appeared  to  attach  much  importance  to  this  circum- 
stance as  against  the  defendants,  and  many  of  them  con- 
sidered that  it  made  in  their  favour,  inasmuch  as  it  was 
well  known  that  the  Bank  of  England  would  not  receive 
fortheAccountant-General  a  cheque  so  crossed: — the  evi- 
dence on  both  sides  was  mainly  directed  to  the  circum- 
stance of  the  double  crossing.  On  behalf  of  the  plaintiffs 
it  was  said,  that  the  original  crossing  by  Mr.  Bellamy  to 
the  Bank  of  England  ought  to  have  prevented  the  defend- 
ants from  paying  the  cheque  to  Messrs.  Gosling,  or  at  all 
events  ought  to  have  made  the  payment  one  at  their  peril 
in  the  event  of  Geary  misapplying  the  money.  On  behalf 
of  the  defendants  it  was  said,  that  the  payment  was  strictly 
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(a)  8  B.  &  C.  622 ;  in  error,  3  Y.  &  J.  220. 
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aeoording  to  the  custom  and  usage  of  bankers  in  respect 
of  crossed  cheques,  and  that  the  payment  was  a  payment 
to  Geary,  the  payee  of  the  cheque. 

As  the  effect  of  the  crossing  a  cheque  is  not,  in  our 
opinion,  to  restrain  the  negotiability  of  the  cheque,  it  will 
be  fit  to  consider  what  its  effect  probably  is,  that  the  at- 
tention of  the  jury  may  be  directed  to  this  question  on  the 
new  trial  It  was  agreed  on  all  hands,  that  the  practiceof 
crossing  cheques  originated  at  the  clearing-house;  the 
clerks  of  the  different  bankers  who  did  business  there 
having  been  accustomed  to  write  across  the  cheques  the 
names  of  their  employers,  so  as  to  enable  the  clearing- 
house clerks  to  make  up  the  accounts.  It  is  quite  clear 
that  this  had  nothing  whatever  to  do  with  the  restriction 
of  negotiability;  for,  at  the  time  when  this  was  done,  the 
oheques  were  in  the  course  of  payment  or  presentation  for 
payment,  and  all  their  negotiability  was  at  an  end.  The 
establishment  of  the  clearing-house  is  comparatively  mo- 
dern (a),  and  was  within  the  memory  of  several  of  the 
witnesses.  It  afterwards  became  a  common  practice  to 
(aross  cheques,  which  were  not  intended  to  go  through  the 
clearing-house  at  all,  with  the  name  of  a  banker,  or  with 
the  words  ''  &  Co.  f  and  a  custom  or  usage  has  certainly 
sprung  up  in  regard  to  this  also.*  All  the  witnesses  agreed 
as  to  the  fact  of  the  existence  of  such  a  custom,  and  we 
think  that  the  great  preponderance  of  the  evidence  on 
both  sides  tended  to  shew  the  custom  to  be  that  which  is 
reported  to  have  been  stated  by  some  of  the  jury  in  the 
case  of  Stewart  v.  Lee  (b),  viz.  ''that  where  a  cheque  is 
crossed,  bankers  generally  refuse  to  pay  it  to  any  one  ex- 
cept a  banker;  and  if  they  do  pay  it  to  a  person  not  a 
banke^r,  they  consider  that  they  do  it  at  their  peril,  in  the 
event  of  the  party  to  whom  the  payment  is  made  not  be- 


(a)  On  the  subject  of  the  clear-      Schlencker^  4  B.  &  Ad.  752. 
ing  house,    see  Boddington  v.         (6)  1  Moo.  &  M.  161. 
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ing  entitled  to  receive  it  That  the  object  is  to  secure  the 
pajrment  not  to  any  particular  banker,  but  to  a  baaiker,  in 
order  that  it  may  be  easily  traced  for  whose  use  the  money 
was  received;  and  that  it  was  not  intended  thereby  to  at 
all  restrict  the  circulation  or  negotiability  of  the  cheque, 
but  merely  to  compel  the  holder  to  present  it  through  a 
.quarter  of  known  respectability  and  credit"  We  are 
strongly  inclined  to  think  that,  on  a  full  inquiry,  the 
usage  will  turn  out  to  be  no  more  than  this;  and,  consi- 
dering the  custom  in  this  point  of  view,  the  crossing  is  a 
mere  memorandum  on  the  face  of  the  cheque,  and  forms 
no  part  of  the  instrument  itself,  and  in  no  way  alters  its 
effect  There  can  be  no  doubt  that  such  an  usage  is  highly 
beneficial  to  the  publia  These  instruments  are  in  their 
essential  character  payable  to  bearer,  they  are  in  many 
respects  treated  as  bank  notes,  for  which  of  late  years  they 
have  been  largely  substituted;  but  like  all  other  things 
they  are  liable  to  be  mislaid,  or  lost,  or  stolen,  and  may  get 
into  the  hands  of  persons  who  are  not  entitled  to  receive 
payment  of  them.  It  is  manifestly,  therefore,  a  great  pro- 
tection and  safeguard  to  the  real  owner,  that  there  should 
exist  the  means  of  tracing  and  ascertaining  for  whose  use 
the  money  paid  on  a  cheque  is  received,  and  to  whom  the 
money  actually  goes;  and  the  payment  through  a  banker 
secures  this  object.  Bankers  are  in  general  persons  of 
great  respectability,  and,  we  believe  it  may  be  truly  said 
universally,  are  incapable  of  lending  themselves  to  any 
concealment  or  suppression  of  the  truth,  in  order  to  pro- 
mote or  assist  fraud.  We  think,  therefore,  that  it  is  a  mat- 
ter of  great  public  advantage  and  benefit,  that  the  custom 
or  usage,  which  we  have  already  mentioned  as  being  said 
to  exist  in  point  of  fact,  should  be  maintained;  and  we 
think  it  well  may,  without  at  all  improperly  trenching 
upon  or  restricting  the  negotiability  of  cheques.  We  think 
the  crossing  of  a  cheque  is  a  protection  and  safeguard  to 
the  ovmer  of  the  cheque,  and  that,  in  the  event  of  a  banker 
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paying  a  crossed  cheque  otherwise  than  through  a  banker, 
the  circumstance  of  his  so  paying  would  be  strong  evidence 
of  negligence  in  an  action  against  him.     For  instance,  let 
us  suppose  the  customer  of  a  banker  to  draw  and  to  cross 
a  cheque,  intending  to  pay  it  to  a  person  to  whom  he  was 
indebted,  and  that  afterwards  and  before  handing  it  over 
to  his  creditor  he  either  lost  it,  or  it  was  stolen  from  him. 
If  this  cheque  was  presented  otherwise  than  through  a 
banker,  then,  according  to  the  custom  or  usage  above  men- 
tioned, it  would  not  be  paid,  but  if  presented  by  a  banker 
it  would.    The  mere  circumstance  of  the  necessity  of  plac- 
ing the  cheque  in  the  hands  of  a  banker  would,  of  itself, 
oppose  some  impediment  to  a  fraudulent  holder  in  dealing 
with  the  cheque,  and  making  it  available;  and  the  fact 
that  it  could  at  once  be  traced  and  ascertained  for  whose 
use  the  proceeds  were  received,  would  give  considerable 
aid  in  enabling  the  drawer  to  recover  back  the  money,  in 
the  event  of  his  being  entitled  so  to  do.     On  the  other 
hand,  if  the  banker  disregarded  the  custom  and  paid  the 
cheque  to  a  private  individual,  that  circumstance  woidd  be 
strong  evidence  against  him  in  the  event  of  his  seeking  to 
charge  his  customer  with  the  payment,  if  the  person  actu- 
ally presenting  it  was  not  the  lawful  holder  and  bearer  of 
the  cheque.     The  lawful  owner  of  a  cheque  is  of  necessity 
entitled  to  receive  payment  of  it.     He  could  not  sue  the 
drawee,  unless  he  had  accepted  the  cheque — ^a  practice  not 
usual,  but  legal — ^but  he  could  sue  the  drawer  on  non-pay- 
ment of  it,  if  he  was  the  holder  for  value.    No  prudent 
banker,  however,  would  pay  a  crossed  cheque  otherwise 
than  to  a  banker,  except  he  was  fully  satisfied  as  to  the 
title  of  the  party  presenting  it  to  receive  payment    If  he 
did  so,  he  would  run  the  risk  of  the  bearer  of  the  cheque 
having  no  title  to  it 

We  think  there  is  no  legal  objection  to  the  custom,  if 
thus  limited  and  understood,  upon  the  ground  of  its  being 
repugnant  to  the  essential  quality  of  a  cheque,  namely,  its 
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negotiability  by  delivery.  There  is  no  obligation  upon  any 
one  to  receive  payment  by  a  cheque,  whether  it  be  crossed 
or  not  crossed ;  but  if  a  man  receive  a  crossed  cheque,  he 
seems  to  us  not  indeed  to  incur  the  obligation  of  present- 
ing it  for  payment  through  a  banker  as  a  condition  prece- 
dent^  but  he  ought  not  to  complain  if  the  drawee  does  not 
pay  without  previous  inquiry.  There  is  really  no  restric- 
tion upon  its  negotiability,  but  it  is,  in  our  opinion,  a  rea- 
sonable and  lawful  practice  and  usage,  in  order  to  secure, 
as  far  as  possible,  payment  of  cheques  to  honest  and  bon& 
fide  holders. 

It  was  contended  by  the  learned  counsel  for  the  plain- 
tiffs, on  the  argument  before  us,  that  on  the  plea  of  pay- 
ment the  onus  was  on  the  defendants  to  shew  that  the  pay- 
ment was  duly  and  properly  made;  and  in  that  we  agree. 
But  we  think  it  highly  probable  that  the  custom  or  usage 
before  mentioned  was  that  which  was  established  by  the 
preponderance  of  the  evidence  at  the  trial,  and  in  such  a 
case  the  circumstance  of  the  cheque  in  question  being 
doubly  crossed  appears  to  be  immaterial.  The  custom 
would  authorise  the  payment  to  any  banker,  and  the  pay- 
ment to  Messra  Gosling  would  not  be  the  less  regular  be- 
cause the  cheque  was  a  second  time  crossed  in  their  names. 
We  are  therefore  of  opinion  that  the  verdict  as  to  the  ques- 
tion of  negligence  was  also  against  the  weight  of  evidence, 
and  that  the  defendants  are  entitled  to  a  new  trial. 

Another  point  was  urged  by  Mr.  Unthank  for  the  plain- 
tifis,  that  the  crossing  in  this  case  was  not  by  the  holder, 
but  by  the  drawer  himself,  who  had  power  to  give  any  di- 
rections he  pleased  to  the  bankers,  and  that  it  was  equiva- 
lent to  the  addition  to  the  cheque,  which  was  originally 
payable  to  bearer,  of  an  express  direction  that  it  should 
not  be  paid  to  the  bearer,  but  to  the  Bank  of  England 
only.  He  admitted  that  in  such  a  supposed  case  the  de- 
fendants were  not  bound  to  pay  to  the  Bank  of  England, 
because  the  alteration  would  bring  the  cheque  within  the 
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operation  of  the  stamp  laws ;  but  he  contended,  that  if  the 
defendants  chose  to  pay  it  thej  could  not  do  so  to  any 
one  else,  and  if  they  did  they  would  disobey  the  order  of 
their  customer^  and  could  not  charge  the  amount  to  his 
debit  in  account.  And  this  reasoning  would  be  correct,  if 
the  crossing,  when  made  by  the  drawer,  by  the  custom 
amounted  to  a  direction  to  pay  the  named  banker  only, 
and  for  the  named  account.  If  such  were  its  conven- 
tional meaning,  it  would  be  necessary  for  the  bankers, 
not  merely  to  look  at  the  signature  of  the  cheque,  but 
also  to  the  handwriting  of  the  crossing.  But  the  crossing 
itself  does  not  import  that  payment  is  to  be  made  to  the 
Bank  of  England  only.  It  is  a  matter  of  evidence  what 
its  meaning  is  by  the  usage.  On  the  trial,  the  evidence 
has  not  made  any  distinction  between  the  meaning  of 
the  words  when  written  by  the  customer  of  the  banker 
and  by  a  third  person,  and  we  have  before  intimated 
our  opinion  that,  according  to  the  weight  of  evidence, 
they  have  not  the  restrictive  meaning  attributed  to  them 
by  the  plaintiffs'  counsel.  It  seems  to  us  to  be  probable, 
that  the  more  correct  view  of  the  practice  of  crossing 
cheques  is  for  the  protection  of  the  owner  of  the  cheque: 
and  we  feel  strongly  that,  to  carry  it  farther,  and  make 
the  banker  answerable  to  his  customer  for  the  appro- 
priation by  the  payee  of  the  proceeds  of  a  crossed  cheque 
received  through  a  banker,  would  render  the  conduct  of 
banking  business  very  difficidt,  if  not  impracticable,  and 
would  cast  a  serious  and  probably  mischievous  impedi- 
ment in  the  way  of  carrying  on  the  money  transactions  of 
this  country. 

Hule  absolute  for  anew  trial,  on  payment 
of  costa 
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Enight  V.  EosBTON  and  Other&  jr^^  XI. 

vyASE. — ^The  declaration  contained  six  counts:  first,  for  Incase  for  sell- 
distraining  the  plaintiff's  goods  for  an  alleged  arrear  of  tSaedforrrat 
rent  due  to  the  defendants  (who  were  the  plaintiff's  land-  '^*^<>'»*  »P- 

^  ^  piBisement,  the 

lords  of  a  farm  in  the  county  of  Chester),  a  less  amount  of  mca»ure  of  dam- 
rent  being  in  fact  due;  secondly,  for  an  excessive  distress;  value  of  the 
thirdly,  for  selling  the  goods  distrained  without  having  ^^^^^^^^ 
duly  appraised  the  same;  fourthly,  for  distraining  beasts  ^^«- 
of  the  plough,  there  being,  without  them,  a  sufficient  dis-  Nisi  Print  doei 
tress  to  satisfy  the  rent  and  expenses;  fifthly,  for  not  pay-  ^^^haxu  * 
ing  over  to  the  plaintiff  the  overplus,  after  satisfaction  of  ****  ^^f^  "**" 

o  ^  .  sure  of  damagei 

the  rent  and  the  lawful  expenses  of  the  distress  and  sale;  on  an  usue  on 

and,  lastly,  for  selling  for  less  than  the  best  prices  that  mitted  that  the 

might  have  been  obtained.  S^to^TeSkt 

The  defendants  pleaded  to  the  first,  fifth,  and  last  counts,  ^^  ^  dama«t, 

'^  >        --5  >    the  Court  will 

not  guilty;  to  the  second  and  fourth,  a  plea  of  payment  direct  a  new 
into  Court  of  £1;  and  to  the  third,  a  plea  of  payment  the  point  ^il^ 
into  Court  of  10a    To  the  latter  pleas  there  were  replica-  J^J  ^^^tiTs 
tions  of  damages  ultra;  on  which  issue  was  joined.  counael  at  the 

At  the  trial,  before  Wiffktman,  J.,  at  the  last  Summer 
Assizes  for  Cheshire,  it  appeared  that  the  rent  in  arrear 
was  144^.;  that  all  the  household  goods  and  farming  stock 
of  the  plaintiff,  including  his  beasts  of  the  plough,  were  dis- 
trained, the  value  of  the  former  being  sufficient  to  satisfy 
the  rent  and  expenses,  without  the  beasts  of  the  plough ;  that 
the  goods  were  appraised  before  the  constable  of  the  tovm- 
ship,  and,  as  was  alleged  on  the  part  of  the  plaintiff,  but  not 
proved,  that  one  of  the  sworn  appraisers  was  one  of  the  bai- 
liffs who  made  the  distress;  and  that  the  rent  and  expen- 
ses, amounting  in  all  to  1612L,  were  satisfied  without  sell- 
ing the  beasts  of  the  plough,  of  which  the  plaintiff  had  re- 
tained the  undisturbed  possession  and  use.  It  appearing 
that  amongst  the  expenses  of  the  distress  there  was  a  charge 
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1852.  of  2Z.  28.  which  could  not  lawfully  be  made,  the  plaintiff  had 
Kniqht  ^  verdict  for  that  amount  on  the  issue  on  the  fifth  count 
As  to  the  other  counts  (the  first  haying  been  abandon  ed), 
the  learned  Judge  left  it  to  the  jury  to  say,  first,  whether 
the  sale  had  been  improperly  conducted,  so  that  the  best 
prices  had  not  been  obtained  for  the  goods;  and  secondly, 
whether  the  sums  paid  into  Court  were  a  sufficient  compen- 
sation for  any  loss  or  inconvenience  which  was  proved  to 
have  been  sustained  by  the  plaintiff,  by  the  admitted  ir- 
regularities in  respect  of  which  they  were  so  paid  in;  and 
the  jury  found  on  all  these  issues  for  the  defendants. 
In  the  following  Michaelmas  Term, 

Herbert  Jones,  Serjt,  moved  for  a  rule  nisi  for  a  new 
trial,  on  affidavits,  and  also  on  the  ground  of  misdirection 
as  to  the  issue  on  the  third  count;  and  Parke,  R,  referring 
to  the  case  of  Biggirha  v.  Ooode  (a),  observed,  that  the  pro- 
per measure  of  damages  on  that  count  was  the  value  of  the 
goods,  minus  the  rent;  that  the  distress  being  lawful,  but 
the  sale  without  a  due  appraisement  not  so,  the  plaintiff 
retained,  notwithstanding  the  sale,  the  same  interest  in 
the  goods  which  he  had  while  they  were  in  the  landlords' 
hands,  before  the  sale,  i.  e.  to  the  amount  of  the  real  value 
of  the  goods,  subject  to  the  landlords'  right  for  the  rent 
due. 

Webby,  who  now  appeared  to  shew  cause  against  the 
nde,  submitted,  on  the  part  of  the  defendants,  that,  as  this 
point  had  not  been  taken  by  the  plaintiff's  counsel  at  the 
trial,  but  only  for  the  first  time  suggested  from  the  bench 
when  the  rule  was  moved  for,  and  as,  in  point  of  fact,  the 
appraisement  appeared  to  be  perfectly  regular,  there  ought 
not  to  be  a  new  trial;  although  he  admitted  that  the  pro- 

(a)  2  C.  &  J.  364. 
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per  measure  of  damages  was  as  laid  down  in  Biggina  v.         1862. 
Ooode,  and  other  cases  (a).     But  Knioht' 


The  Court  (b)  said,  that  the  plea  of  payment  into  court 

was  a  conclusive  admission  that  there  was  a  sale  without 

the  goods  having  been  duly  appraised;  and  that  it  was  the 

duty  of  the  Judge  to  inform  the  jury  what  was  the  true 

measure  of  damages  on  that  issue,  whether  the  point  was 

taken  or  not;  so  that  the  rule  must  be  absolute  for  a  new 

trial,  unless  the  defendants'  counsel  agreed  to  increase  the 

damages  to  the  proper  amount 

Rule  absolute. 

Herbert  JoneSy  Serjt,  and  Mills  appeared  in  support  of 
the  rule. 

(a)  See  KnoUs  v.  Curtis,  6  Car.         (6)  Parke,  B.,  Aldersan,  B.,  and 
&P. 322;  2Tyr.449,n.;  Whitworth      Martin,  B. 
V.  Maden,  2  Car.  &  K.  617. 
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FiNLAT  V,  The  Bristol  and  Exeter  Railway  Company. 

ASSUMPSIT  for  use  and  occupation.      Plea,   non-  An  incorpont- 
assumpsit;  and  issue  thereon.  ^^J^y*^ 

At  the  trial,  before  Piatt,  B.,  at  the  Middlesex  Sittings  v*^  ^y  i«f>l 

,  to  take  certain 

in  last  Michaelmas  Term,  it  appeared  that  the  action  was  premises  for  a 
brought  to  recover  three  quarters  of  a  year's  rent  for  cer-  ^JJ^  and  aT 
tain  rooms  and  offices  of  the  plaintiff  in  Duke-street,  West-  ^^  ^^^  ^f  *^* 

*  '  year  continued 

minster,  from  the  16th  of  March  to  the  1 6th  of  December,  to  occupy  for 
1849,  under  the  following  circumstances: — In  the  year  atthe^zph^l 
1846,  the  solicitors  of  the  defendants,  an  incorporated  peri<^^uiey  re- 
Company,  were  in  the  occupation  of  certain  rooms  on  the  ™®^«^  **\«i^ 

«   .      .  ^  .  1       goods,  without 

ground  floor  of  the  plaintiff's  house;  but  finding  that  the  any  preTious 

notice  to  quit, 
but  paid  rent  up  to  the  end  of  the  following  quarter: — Held^  that  they  were  not  liable  in  an  action 
for  use  and  occupation  for  the  remaining  three  quarters  of  a  year,  since  they  did  not  occupy  during 
that  period;  and  that  no  tenancy  could  be  inferred  from  the  payment  of  rent,  inasmuch  as  they  could 
not  contract  except  under  seal 
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1862.        rooms  were  insufficient  for  the  purposes  of  carrying  on  the 
YisLAY       business  of  the  Company,  they  entered  into  negotiations 
••  with  the  plaintiff  on  the  subject  of  takingthe  rooms  on  the 

ExBTKB  second  floor  also ;  and  accordingly,  on  the  5th  of  December, 
Railway  Co.  ^g^g^  ^^^  ^^^^^  g^  ^^^^^^  ^^^  following  letter  to  the  plain- 
tiff on  the  subject: — "I  am  authorised  by  the  directors  of 
the  Bristol  and  Exeter  Railway  Company  to  take  the  floor 
above  that  we  rent  of  you  at  the  price  and  for  the  time 
named  by  you:  namely,  10(W.;  time,  one  year  from  the  16th 
instant;  and  you  will  therefore  please  to  consider  the 
rooms  our's  accordingly/'  The  plaintiff  having  acceded  to 
this  proposal,  the  directors  of  the  Company  furnished  the 
rooms,  and  occupied  them  from  that  time  to  the  16th  of 
December,  1848,  when  they  removed  all  their  furniture 
And  effects,  and  left  the  keys  in  the  doors.  They  paid 
the  rent  up  to  the  16th  of  March,  1849. 

On  the  part  of  the  plaintiffs  it  was  contended,  that  the 
defendants  were  tenants  from  year  to  year;  and  that,  as 
they  had  not  given  any  notice  to  quit,  they  were  liable  for 
the  rent  sought  to  be  recovered  in  this  action.  On  the 
part  of  the  defendants  it  was  contended,  that,  as  they  had 
not  occupied  the  premises  during  the  time  in  question, 
they  were  not  liable  in  assumpsit:  Diggle  v.  London  cmd 
BlcLchwaU  Railway  Company  (a).  The  145  th  section  of  the 
Company's  Act,  6  Will  4,  a  xxxvi.  enacts  (inter  alia),  that 
the  directors  for  the  time  being  of  the  Company  shall 
superintend  all  the  affairs  thereof,  and  have  power  to  use 
the  common  seal  of  the  Company.  The  147th  section 
enacts,  *'  that  all  contracts  and  agreements  in  writing  re- 
lating to  the  affairs  of  the  Company,  which  shall  be  signed 
by  any  three  of  the  directors  of  the  Company,  shall  be  bind- 
ing on  the  Company  and  all  other  parties  thereto"  &a  A 
verdict  was  entered  for  the  plaintiff  for  the  amount  claim- 
ed, with  leave  to  the  defendants  to  move  to  set  that  ver- 
dict aside,  and  to  enter  a  nonsuit. 

(a)  6  Exch.  442. 
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rule  nisi  accordingly.  Finlat 
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Warren  and  Mihvard  shewed  cause. — As  a  general  rule, 
a  corporation  cannot  bind  itself,  except  either  by  deed  or 
by  such  a  contract  as  is  made  in  compliance  with  the  re* 
quisites  of  some  statute,  by  which  contracts  entered  into 
with  the  corporation  are  binding  upon  it  To  this  rule, 
however,  there  are  exceptions.  First,  a  corporation  may 
be  bound  by  a  contract,  the  subject-matter  of  which  is  of 
frequent  occurrence,  and  is  of  an  insignificant  character. 
The  occupation  of  rooms  by  a  Company  is  of  that  descrip- 
tion. [Aldersony  B. — ^To  bring  the  case  within  that  excep- 
tion, it  must  be  shewn  that  the  dispensing  with  the  seal  of 
the  corporation  is  a  matter  of  convenience,  amounting 
almost  to  necessity.  That  principle  was  expounded  in 
Church  V.  Imperial  Gas  Light  Company  (b),  and  was  acted 
upon  in  Mayor  o/Lvdlow  v.  Charlton  (c),  Lamprell  v.  Ouar^ 
dians  of  the  BiUericay  Union  (d),  and  Diggle  v.  The  London 
and  BlackwaU  Railway  Company  (e).  It  cannot  be  con- 
tended that  the  occupation  of  premises  for  a  year  is  ei- 
ther a  matter  of  daily  occurrence,  or  of  so  trivial  a  char- 
acter as  to  require  the  dispensation  with  the  corporate 
seal.]  The  case  of  The  Dean  and  Chapter  of  Rochester  v. 
Pierce  (J)  shews  that  there  is  a  distinction  between 
actions  for  use  and  occupation  and  in  respect  of  other 
contracts.  Lord  EUenborough  there  says,  "  A  corporation 
cannot  demise  except  by  deed;  but  the  action  for  use  and 
occupation  does  not  necessarily  suppose  any  demise:  it  is 
enough  that  the  defendant  used  and  occupied  the  premises 
by  the  permission  of  the  plaintiff;  and  a  corporation,  as 
well  as  an  individual,  may  without  deed  permit  a  person 

(a)  Feb.  11  &  12.  (d)  3  Exch.  283. 

(6)  6  A.  &  £.  846.  (e)  5  Exch.  442. 

(c)  6  M.  &  W.  815.  (/)  1  Camp.  466. 
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to  use  and  occupy  premises  of  which  they  are  seised." 
That  ruling  was  upheld  by  the  Court  in  Banc.  The  prin- 
ciple is  thus  explained  by  Best,  C.  J.,  in  Hie  Mayor  of 
Stafford  v.  TiU  (a): — "  Where  a  party  has  occupied  land,  the 
contract  between  him  and  the  landlord  must  be  consider- 
ed as  executed;  so  that  there  is  no  necessity  for  alleging 
in  the  declaration  any  express  promise  to  pay — ^from  the 
fact  of  the  occupation  a  promise  to  pay  will  be  implied; 
although  in  an  executory  contract  the  plaintiff  must  rest 
his  case  upon  an  express  promise;  and  where  that  is  so,  if 
one  of  the  parties  is  not  in  a  condition  to  enter  into  a 
promise,  he  cannot  take  advantage  of  a  promise  by  the 
other,  because  there  would  be  no  mutuality  in  the  con- 
tract" The  Barber  Surgeons  of  London  v.  Pelson  (6)  de- 
cided that  a  corporation  aggregate  may  maintain  assump- 
sit for  money  forfeited  under  a  bye-law.  Again,  in  2%d 
Mayor  and  Burgesses  of  Carmarthen  v.  Levds  (c),  Parke, 
B.,  ruled  that  a  corporation  aggregate  might  maintain  an 
action  for  tolls  without  an  agreement  under  seal.  [Parke, 
B. — It  is  difficult  to  see  how  these  defendants  can  be  made 
responsible,  for  they  have  not  occupied  during  the  time  for 
which  the  rent  is  sought  to  be  recovered.  They  could  not 
become  tenants  from  year  to  year  except  by  contract; 
and  they  are  incapable  of  contracting  unless  under  seal, 
or  in  the  mode  prescribed  by  the  statute.  The  authori- 
ties referred  to  are  cases  in  which  corporations  permitted 
others  to  enjoy  their  property;  and  a  corporation  may 
well  give  permission  for  that  purpose,  though  incapable  of 
contracting.]  The  same  principle  applies,  whether  the 
action  is  by  or  against  the  corporation.  The  language  of 
Eyre,  C.  J.,  in  North  v.  TaUodc  (d),  shews  that  the  remedy 
given  by  the  11  Geo.  2,  c.  19,  s.  14,  does  not  depend  upon 
contract.  He  there  says,  "  What  is  given  by  this  statute? 
A  reasonable  satisfaction  for  the  use  and  occupation  is  the 


(a)  4  Bing.  75. 
lb)  2  Lev.  252. 


(c)  6  Car.  &  P.  608. 
(c0  2H.Blac.320. 
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thing  intended  to  be  given;  the  form  of  action  marked  1868. 
out,  (being  enlarged  by  a  necessary  construction  so  as  to  finlay 
be  allowed  to  be  maintained  without  an  express  promise,)    «      ^' 
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is  to  be  recovered;  but  the  reasonable  satisfaction,  which 
in  its  own  nature  must  apply  to  something  specific  by 
which  it  can  be  estimated,  being  here  given  for  use  and 
occupation  and  for  nothing  else,  it  is  a  remedy  which,  in 
its  nature,  is  not  co«extensive  with  a  contract  for  rent;  nor 
does  it  seem  to  have  been  within  the  scope  and  purview 
of  the  Act  to  make  this  remedy  co-extensive  with  all  the 
remedies  for  the  recovery  of  rents  claimed  to  be  due,  by 
the  mere  force  of  the  contract  for  rent"  [Parke,  B. — No 
doubt,  if  the  defendants  had  occupied  by  permission  of 
the  plaintiff  they  would  have  been  bound  to  pay,  but  they 
have  not  occupied.  Then,  the  question  is,  whether  there 
is  any  holding;  and  in  order  to  establish  that,  the  plaintiff 
must  prove  a  contract  valid  in  law.  Predyman  v.  Wodry  (a) 
is  an  authority  that  a  lease  for  years  cannot  be  made  to  a 
corporation  without  deed.]  Beverley  v.  The  Lincoln  Oas 
Light  and  Coke  Company  {b)  decided  that  a  corporation 
aggregate  may  be  sued  in  assumpsit  on  an  executed  parol 
contract  There  Patteson,  J.,  in  delivering  the  judgment 
of  the  Court,  after  referring  to  the  cases  of  The  Dean  and 
Chapter  of  Rochester  v.  Pierce  (c),  and  The  Mayor  of  Staf- 
ford V.  TiU  (d),  as  establishing  that,  where  a  benefit  has 
been  enjoyed,  such  as  the  occupation  of  the  lands  of  the 
corporation  by  their  permission,  the  law  will  imply  a  pro- 
mise to  make  them  compensation,  says,  ^'  The  action  for 
use  and  occupation  is  established  by  the  stat  11  Geo.  2,  c. 
19,  s.  14,  and,  according  to  the  words  of  the  statute,  may 
be  maintained  '  where  the  agreement  is  not  by  deed.' 
Some  agreement  seems  to  be  implied  as  the  foundation ; 
though  it  is  well  established  that  it  need  not  amount  to  a 

(a)  Cro.  Jac.  110.  (c)  1  Camp.  466. 

(6)  6  A.  &  E.  829.  (d)  4  Bing.  76. 
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formal  demise,  or  even  be  express.  To  hold,  then,  that  a 
corporation  is  within  this  statute,  is  to  hold  that  it  may 
be  a  party  to  an  agreement  not  under  seal,  at  least  for  the 
purpose  of  suing  on  it,  and  it  would  be  rather  strong  to  deny, 
at  the  same  time,  that  it  could  be  a  party  to  it  for  the 
purpose  of  being  sued  on  it"  De  Grave  v.  The  Mayor  and 
Corporation  of  Monmouth  (a)  is  also  there  cited  as  an  au- 
thority, that  a  corporation  may  contract  for  the  purchase 
of  goods  without  deed.  [Martin,  B. — ^The  doctrine  laid 
down  in  Beverley  v.  The  Lincoln  Oas  Light  and  Coke  Comr 
pany  is  commented  on  and  explained  in  The  Mayor  of 
Ludlow  V.  Charlton  Q>),'\  The  object  of  the  11  Gea  2,  a 
19,  s.  14,  was  to  afford  a  remedy  to  landlords  for  the  occu- 
pation of  their  premises,  without  reference  to  any  con- 
tract in  fact  between  them  and  the  occupiers :  Standen  v. 
Christmas  {c),  Mayor  of  Newport  v.  Saunders  {d)y  Lumley 
V.  Hodgson  (e). 

Secondly. — ^Assuming  that  an  action  for  use  and  occu- 
pation may  be  maintained  against  a  corporation  on  an 
executed  parol  contract,  the  defendants  in  this  case  are 
liable,  for  they  paid  rent  up  to  the  16th  of  March,  1849,. 
and  quitted  the  premises  without  giving  any  previous  no- 
tice. It  is  prim&  facie  sufficient  for  the  plaintiff  to  shew 
an  occupation  by  the  defendants,  and  then  the  onus  is 
cast  on  them  to  prove  that  the  tenancy  was  determined. 
HarUmd  v.  Bromley  (/),  Ward  v.  Mason  {g\  Redpaih  v. 
Roberts  (A),  Selw.  N.  P.  Vol  2, 1387, 10th  ed.  [Parke,  B.— 
That  proposition  cannot  be  established,  unless  it  is  shewn 
that  there  was  a  binding  agreement  on  the  part  of  the  de- 
fendants to  occupy  for  a  longer  period  than  they  have 
done.  The  objection  here  is,  that  there  was  no  proof  of 
such  a  contract  as  the  law  considers  binding.    Payment 


(a)  4  Car.  &  P.  111. 
(6)  6  M.  &  W.  816. 
(c)  10  Q.  B.  135. 
(i)  3  B.  &  Ad.  414. 


(e)  16  East,  99. 
(/)  1  Stark.  N.  P.  456. 
fer)  9  Price,  291. 
(h)  3  Esp.  226. 
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of  rent  is  only  a  circumstance  from  which  a  contract  may  1B52. 

be  implied.]     It  may  be  conceded  that  a  corporation  is  Finlay 

not  liable  on  a  parol  executory  contract  for  work  and  la-  gmg^^  ^„p 

hour,  or  goods  sold:  but  it  is  otherwise  where  the  contract  Sum 
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IS  executed:  Tne  Ftshmongers  Company  v.  Robertson  (a), 
Sanders  v^  The  Guardians  of  St  Neots  Union  (6).  Cor- 
porations have  been  held  liable  in  trover  and  trespass  for 
the  acts  of  their  servants,  though  unauthorised  by  seal: 
Yarborough  v.  The  Bank  of  England  {6)^  The  Eastern 
Counties  Railway  Company  v.  Broom  (d),  Maud  v.  The 
Monmouthshire  Canal  Company  (e);  and  even  to  an  in- 
dictment: Rex  V.  Regent's  Canal  Company,  cited  in  Re- 
gina  v.  The  Birmingham  and  Gloucester  Railway  Comr 
pany  (/).  If  a  lease  be  made  to  an  individual,  and  he 
takes  possession  of  the  premises  under  it,  he  is  bound  by 
the  terms  of  the  lease,  although  he  has  not  executed  it. 
It  is  the  same  with  a  corporation  who  occupies.  [Parke, 
B. — ^The  difficulty  is  to  see  when  the  tenancy  was  created.] 
Upon  the  payment  of  the  first  quarter's  rent.  [Martin, 
B. — Payment  of  rent  does  not  of  itself  create  a  tenancy 
from  year  to  year,  but  is  only  evidence  from  which  a  jury 
may  find  the  fact :  Jones  v.  Shears  (g),] — They  also  referred 
to  Paine  v.  The  Guardians  of  the  Strand  Union  (h),  and  the 
Company's  Private  Act,  6  Will  4,  c.  xxxvL  &  238. 

Kin^ake,  Serjt.,  and  Rowe  appeared  to  support  the  rule, 
but  were  not  called  upon. 

Paskb,  B. — ^The  rule  must  be  absolute.  The  defend-^ 
ants,  a  corporation  aggregate,  originally  agreed  by  parol  to 
take  the  premises  in  question  for  a  year.    Whether  or  no 


(a)  5  M.  &  G.  131.  (0  4  M.  &  G.  452. 

(6)  8  Q.  B.  810.  (/)  2  Q.  B.  47. 

(c)  Iff  Eaat,  6.  (^)  4  A.  &  £.  832. 

(d)  6  Exch.  314.  (A)  8  Q.  B.  326. 
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1852.        that  agreement  was  binding,  it  is  not  necessary  to  deter- 
FiNLAY       niine;  for,  having  occupied,  they  became  liable,  according  to 
g      ^'  the  authorities,  to  pay  rent  for  the  period  they  occupied; 

ExBTSR       and  in  respect  of  that  an  action  for  use  and  occupation 
would  lia     At  the  end  of  the  year  they  continued  to  oc- 
cupy for  another  year;  and  that  period  having  expired, 
they  removed  their  goods  without  any  previous  notice,  but 
in  the  course  of  the  following  year  paid  a  quarter's  rent. 
The  plaintiff  now  seeks  to  recover  for  the  remaining  three 
quarters  of  the  year  during  which  the  defendants  did  not 
occupy.     In  order  to  render  them  liable,  it  is  sought  to 
make  out  a  constructive  occupation;  but  that  can  only 
arise  from  contract,  and  the  defendants  cannot  contract 
unless  under  seal,  or  in  the  statutory  mode.     The  diffi- 
culty I  entertained  from  the  first  is,  that  the  defendants 
did  not  occupy,  and  consequently  this  case  is  not  within 
the  authorities  which  decide  that  a  Company  may  be  lia- 
ble on  a  contract,  though  not  under  seal.   The  expressions 
of  my  Brother  Patteson,  in  delivering  the  judgment  of  the 
Court  in  Beverley  v.  The  Lincoln  Oas  Light  and  Coke  Com- 
pany, would  certainly  seem  to  imply  that  a  corporation 
could,  under  such  circumstances  as  these,  enter  into  a  parol 
agreement  for  a  yearly  tenancy ;  but  although  that  judg- 
ment may  be  supported  on  other  grounds,  there  are  several 
recent  cases  in  which  the  power  of  corporations  to  bind 
themselves  without  seal  has  been  discussed,  and  in  which 
the  doctrine  there  laid  down  has  been  disclaimed:  The 
Mayor  of  Ludlow  v.  Charlton  (a).  Church  v.  Hie  Imperial 
Oas  Light  Company  (6),  Paine  v.  The  Guardians  of  ihe 
Strand  Union  (c).     The  cases  in  which  corporations  can 
bind  themselves  without  seal,  are  reduced  to  these.  First, 
where  there  is  a  parliamentary  charter,  shewing  an  inten- 
tion that  the  corporation  should  be  bound  by  contracts  of 
a  particular  description,  though  not  under  seal   Beverley 

(a)  6  M.  &  W.  815.  (6)  6  A.  &  E.  846.  (c)  8  Q.  B.  326. 
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V.  The  Lincoln  Qas  Light  and  Coke  Company  may  be  sup- 
ported on  that  ground,  for  their  parliamentary  charter 
evidently  contemplated  that  they  might  purchase  articles 
necessary  for  a  gas  company  without  contract  under  seal 
The  other  cases  are  the  ancient  common-law  exceptions, 
which  are  simply  confined  to  orders  given  by  a  corporation 
with  a  head,  such  as  the  appointment  of  a  servant,  and 
small  matters  of  that  description,  upon  which  an  action  lay 
for  wages,  although  the  appointment  was  not  under  seal 
No  case  has  gone  the  length  of  saying  that  a  corporation 
may  bind  itself  by  a  contract  not  under  seal,  which  does  not 
range  within  either  the  small  services  excepted  by  the  com- 
mon law,  or  contracts  authorised  by  parliamentary  charter. 
This  Company  can  only  bind  themselves  by  their  common 
seal,  or  in  the  statutory  mode.     Then  can  they  contract 
for  any  interest  in  land,  except  by  an  instrument  under 
seal,  or  executed  in  the  manner  which  the  statute  pre- 
scribes?   I  am  clearly  of  opinion  that  they  cannot.     If, 
indeed,  instead  of  being  a  corporation,  the  defendant  had 
been  a  private  individual,  who,  after  having  occupied  for  a 
year,  might  by  parol  contract  to  hold  for  another  year,  or  as 
tenant  from  year  to  year,  his  conduct  in  continuing  in  pos- 
session after  the  expiration  of  the  term  for  which  he  origi- 
nally took  the  premises,  would  be  evidence  for  the  jury 
that  he  and  the  plaintiff  had  mutually  contracted  with 
each  other  that  there  should  be  a  demise  for  another  year, 
or  even  from  year  to  year.     But  that  would  be  on  the 
ground  of  an  implied  contract,  arising  from  the  conduct  of 
the  parties.     These  defendants,  however,  being  a  corpora- 
tion, cannot  contract  by  conduct,  but  only  by  a  binding 
agreement  under  seal,  or  in  the  statutory  mode;  so  that  no 
fresh  interest  was  created  at  the  expiration  of  the  second 
year,  and  the  Company  are  only  bound  to  pay  for  the  time 
that  they  actually  occupied.     If  the  plaintiff  had  hy  deed 
demised  the  premises  to  the  defendants  as  tenants  from 
year  to  year,  and  they  had  accepted  the  tenancy,  that 
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1862.  might  have  created  an  interest  which  would  perhaps  have 

F1N1.AT  rendered  the  defendants  liabla     But  there  is  no  such  case 

g^    ^  here;  it  turns  entirely  on  the  validity  of  the  contract,  and 

ExBTXR  a  corporation  cannot,  as  in  the  case  of  an  individual,  by 
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Simply  paying  rent  for  a  past  occupation,  create  a  new  im- 
plied tenancy.  The  defendants  are  only  liable  for  the  time 
they  actually  occupied,  and  that  has  been  paid  for,  and 
longer.  I  should  observe,  that  in  the  case  of  Sanders  v. 
The  Ouardiana  of  St  Neots  Unions  I  never  meant  to  de- 
cide that  a  corporation  could  contract  without  seal;  but 
I  allowed  the  case  to  proceed,  because  I  thought  the  ob- 
jection was  apparent  on  the  record,  and  might  be  raised 
in  arrest  of  judgment 

Platt,  B. — On  consideration,  I  am  of  the  same  opinion. 
No  doubt  an  injustice  is  done  to  the  plaintiff,  because  the 
defendants  have  occupied  beyond  the  term  agreed  on,  and 
have  left  without  giving  any  notice  to  quit;  but  we  must 
administer  the  law  as  we  find  it.  The  action  is  founded  on 
the  14th  section  of  the  11  Geo.  2,  c.  19;  for,  until  that  sta- 
tute, rent,  which  savours  of  the  realty,  was  not  the  subject 
of  an  action  of  assumpsit  That  section,  however,  enables 
landlords,  where  the  agreement  is  not  by  deed,  to  recover 
a  reasonable  satisfaction  for  the  lands  "  held  or  occupied  " 
by  the  defendants,  "  in  an  action  on  the  case,  for  the  use 
and  occupation  of  what  was  so  held  or  enjoyed."  There- 
fore, it  is  clear  that  the  compensation  is  to  be  given  for 
the  use  and  occupation  of  that  T^hich  is  here  predicated  as 
being  "  held  or  enjoyed."  The  section  proceeds  "  and  if, 
in  evidence  on  the  trial  of  such  action,  any  parol  demise 
or  any  agreement  (not  being  by  deed),  whereon  a  certain 
rent  was  reserved,  shall  appear,  the  plaintiff  in  such  action 
shall  not  therefore  be  nonsuited,  but  may  make  use  there- 
of as  an  evidence  of  the  quantum  of  damages  to  be  reco- 
vered." So  that  the  evil  to  be  remedied  was  the  plaintiff's 
being  nonsuited  in  an  action  for  rent,  by  reason  of  there 
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being  a  parol  demise  or  agreement  in  writing  not  under        1852. 
seal,  whereby  a  certain  rent  is  reserved.    I  was  inclined  to      "finlIy^ 
think,  that  if  it  could  have  been  made  out  that  the  hold-    »      ^* 

Bribtol  and 

ing  continued  after  the  expiration  of  the  first  year,  by  rea-  Exmw 
son  of  the  conduct  of  the  defendants,  they  might  be  liable; 
but  the  words  of  the  section  do  not  warrant  the  conclusion, 
that  a  holding,  without  use  and  occupation,  will  satisfy  the 
statute.  In  the  case  of  a  private  individual,  who  has 
agreed  to  become  tenant  for  a  year,  and  continues  in  pos- 
session after  the  end  of  that  period,  it  may  be  inferred  that 
he  commences  a  new  tenancy,  which  will  bind  him  for  two 
years  at  the  least,  unless  he  determines  it  by  previous  no  - 
tice;  but  that  only  arises  from  the  conduct  of  the  parties 
being  evidence  of  a  contract.  Then  what  is  the  capacity 
of  the  persons  to  whom  this  evidence  is  to  be  applied?  If 
they  are  incapable  of  contracting  by  parol,  how  can  the 
circumstance  of  their  holding  over  be  evidence  of  a  con- 
tract? It  seems  to  me,  that  the  cases  of  LampreU  v.  The 
GiAardians  of  the  BiUericay  Union  (a),  and  Diggle  v.  The 
London  and  BlackwaU  Raikuay  Company  (b),  present  an  in- 
superable barrier  to  the  plaintiff's  recovering  in  this  action. 
The  private  Act  does  not  make  any  difference,  for  it  applies 
merely  to  the  case  of  contracts  signed  by  the  directors. 

Mabtik,  B. — I  am  of  the  same  opinion.  There  was  no 
evidence  to  go  to  the  jury  for  the  purpose  of  fixing  the  de- 
fendants with  any  liability.  Previously  to  the  1 1  Geo.  2, 
c.  19,  s.  14,  it  was  the  constant  course  for  parties,  who 
sued  in  assumpsit  on  an  implied  promise  to  pay  money  in 
consideration  of  the  plaintiff  permitting  the  defendant  to 
occupy  lands,  to  be  nonsuited,  in  consequence  of  proof  of 
a  parol  demise  or  agreement  reserving  a  fixed  rent.  To 
obviate  that  injustice,  the  statute  passed,  which  enabled 
landlords  to  recover  an  equivalent  for  the  rent  reserved  by 

(a)  3  Exch.  283.  (6)  5  Exch.  442. 
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1652.  a  demise ;  that  is,  a  reasonable  satisfaction  for  the  use  and 
FiNLAY  occupation ;  but  there  must  be  some  occupation  by  reason 
Brictol  and  ^^  which  the  defendant  becomes  liable  to  pay,  and  the  only 
ExnsR  effect  of  proof  of  a  demise  at  a  rent  certain  is,  to  fix  that 
amount  as  the  value  of  the  premises.  The  old  doctrine 
was,  that  a  tenant  who  held  over  after  his  term  had  ex- 
pired, was  a  mere  tenant  at  sufferance;  but  it  is  now  con- 
sidered, that,  when  once  he  has  paid  rent,  and  it  has  been 
received  by  the  landlord,  it  is  a  question  for  the  jury, 
whether  the  former  does  not  become,  and  the  latter  ac- 
cept him  as,  tenant  from  year  to  year,  and  therefore  whe- 
ther the  one  is  not  bound  to  receive,  and  the  other  to  give, 
a  notice  to  quit,  in  order  to  determine  the  tenancy.  Jones 
V.  Shears  (a),  and  a  case  of  OremUe  v.  De  Rutzen,  in  this 
Court  some  years  ago,  shew  that  a  party,  by  holding  over, 
does  not  therefore  become  a  tenant  from  year  to  year;  but 
the  fact  is  only  evidence  for  the  jury  of  a  new  contract,  or, 
in  other  words,  the  jury  draw  an  inference  from  certain 
facts,  whereby  they  create  the  relation  of  landlord  and 
tenant.  Here  there  is  an  insuperable  impediment  against 
the  jury  drawing  any  such  conclusion,  because  a  corpora- 
tion cannot  contract  except  by  deed,  or  by  the  means  point- 
ed out  in  the  statute. 

Rule  absolute  (b). 

(a)4A.&  E.  832.  Q.  B.,  May  27,  1862 ;  Clark  and 

(b)  See  Lotffe  v.  London  and     Another  v.  Ths  Ouardians  of  the 
North  Western  Railway  Company,      Cuckfidd  Union,  16  Jur.  686. 


HILARY   VACATION,    16  VICT.  421 

1852. 

Cleave  v.  Jones,  Executrix,  &c.  /V6.  lo. 

Assumpsit  by  payee  against  maker  of  a  promissory  The  pUmtifr 
note,  dated  the  2nd  May,  1840,  for  payment  of  350L  with  ^thT/efend- 
interest,  on  demand. — Plea  (inter  alia)  that  the  cause  of  ">*»»ljera5- 

^        ^  -^  ...       tomey  in  wind- 

action  did  not  accrue  to  the  plaintiff  at  any  time  within  ing-up  the  af- 
six  years  next  before  the  commencement  of  the  suit.    Re-  hmband,  of 
plication,  that  the  cause  of  action  did  accrue  within  six  ^^l^trix!  ^ 
years.     Upon  which  issue  was  joined.  *^®  *^f™  ®^ 

*  "^  ,  that  bnimeu. 

At  the  trial,  before  Erie,  J.,  at  the  Herefordshire  Sum-  the  pUmtiff  re- 

mer  Assizes,  1851,  it  appeared  that  the  defendant,  who  fe^imt  to^leT 

was  executrix  of  her  late  husband,   had  employed  the  J^^emen^t  ofthe 

plaintiff  as  her  attorney  in  winding  up  her  husband's  af-  debts  of  her 

.  .  late  husband, 

fairs,  and  that  the  note  in  question  was  given  by  the  de-  and  what  had 
fendant  to  the  plaintiff  for  money  advanced  by  him  to  her  order  to^prepar 
in  the  course  of  that  business.    In  order  to  take  the  case  *  f^£f  ^T^^' 

sd.     The  de- 
out  of  the  Statute  of  Limitations,  the  plaintiff  tendered  in  fendant,  in  con- 
evidence  an  account-book  in  the  handwriting  of  the  de-  to  him  an  ac- 
fendant,  containing,  among  others,  the  following  entry : —  wid^h^c^uin- 
«  1843.— Cleave's  interest  on  350Z.— 17Z.  10«."  (a).    It  was  edanitemofin- 

-  .  fill       tere«t  paid  on  a 

thereupon  objected  by  the  defendants  counsel  that  the  promissonr note 

contents  of  the  book  were  privileged,  inasmuch  as  it  had  Se^piainti^for 

been  made  out  and  delivered  by  the  defendant  to  the  ^^^j^^"^ 

plaintiff,  whilst  he  acted  as  her  attorney,  and  in  conse-  thattheacamnt- 

quence  of  the  following  letter  written  by  him  to  her: —  viiegedcommn- 

nication,  and 

"Dear  Mrs.  Jones, — ^Will  you  let  me  know  what  your  plaintiff  could 
statement  is  of  the  debts  due  from  your  late  husband  at  ^^n  on  the  note 
the  time  of  his  decease,  and  what  have  been  paid,  by  »;▼«»»  ©▼idence 

'  ,  r  the  Item  of  in- 

whom,  and  out  of  what  fund.     This  from  you  will  assist  terest  paid,  in 

•        .  1  /.  1       -XT  0  order  to  defeat 

me  m  preparmg  the  case  for  counsel. — Yours,  &c.,  the  Statute  of 

"J.  Cleave."      Lif  tations. 

A  Judge  at 
Nisi  Prius  is 
bound  to  try  a  collateral  issue,  where  the  reception  of  evidence  depends  on  a  preliminary  question  of 
&ct. 

(a)  See  Cleave  v.  JoTies,  6  Exch.  673. 

VOL.  VII.  F  F  BXCH. 
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1852.  the  defendant  had  written  to  the  plaintiflF,  saying  that  she 
had  paid  the  interest  [Parke,  B. — It  was  for  the  Judge 
to  decide  whether  the  account  was  given  to  the  plaintiff 
as  a  creditor  or  in  his  character  of  attorney;  and,  after 
hearing  the  evidence,  he  came  to  the  conclusion  that  it 
was  a  statement  made  by  the  client  to  the  attorney  for  the 
purpose  of  taking  the  opinion  of  counsel]  The  facts  do 
not  warrant  that  conclusion,  for  in  this  particular  trans- 
action the  plaintiff  was  not  acting  professionally  for  the 
defendant,  but  on  his  own  account.  There  was  no  confi- 
dence between  the  parties  with  reference  to  the  commu- 
nication in  question.  The  privUege  is  confined  to  inform- 
ation acquired  solely  in  the  capacity  of  attorney:  Green- 
ough  V.  OaskeU  (a).  Weeks  v.  Argent  (6)  decided  that  where 
an  act  is  done  in  pursuance  of  a  bargain  between  two  par- 
ties and  in  the  presence  of  their  respective  attornies,  the 
communication  by  one  party  to  his  attorney  relating  to 
that  act  is  not  privileged.  There  is  no  authority  to  shew 
that  the  rule  extends  to  cases  in  which  the  attorney  seeks 
to  use  the  information  for  his  own  benefit  The  rule  is 
founded  on  the  same  principle  as  that  which  excludes  the 
testimony  of  a  wife  against  her  husband — viz.  public 
policy:  Stark.  Evid.  Vol.  2,  pp.  320,  549,  3rd  ed.  [Alder- 
son,  B. — That  argument  would  go  to  this  extent,  that  if  I 
hand  over  my  title-deeds  to  an  attorney,  and  he  discovers 
a  fiaw  in  the  title,  he  might  use  the  deeds  in  an  ejectment 
brought  by  him  against  ma]  If  an  attorney  permit  a 
third  person  to  copy  a  deed  confidentially  intrusted  to 
him,  the  copy  might  be  used  as  secondary  evidence  after 
notice  and  refusal  to  produce  the  original.  The  ruling  of 
Bayley,  J.,  in  Fisher  v.  Heming  (c),  is  certainly  at  variance 
with  that  view;  but  in  Lloyd  v.  Mostyn(d),  Parke,  B., 
said,  he  always  doubted  the  correctness  of  that  ruling; 

(a)  1  My.  &  K.  98.  (c)  1  Phill.  Evid.  116, 10th  edit 

(6)  16  M.  &  W.  817.  (d)  10  M.  &  W.  478. 
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and  he  asked,  "supposing  the  instrument  were  even  sto-  1852. 
len,  and  a  correct  copy  taken,  would  it  not  be  reasona- 
ble to  admit  it?''  There  is  no  difference  in  principle  be- 
tween such  a  case  and  the  present.  At  all  events,  there 
are  authorities  to  shew  that,  if  in  order  to  determine 
whether  a  communication  is  privileged  it  is  necessary  to 
try  a  collateral  issue,  the  Judge  will  not  try  it.  In  Tay- 
lor on  Evidence  (a),  it  is  said,  "  indeed  it  has  more  than 
once  been  laid  down,  that  though  paper  and  other  subjects 
of  evidence  may  have  been  iUegaUy  taken  from  the  posses- 
sion of  the  party  against  whom  they  are  offered,  or  other- 
wise unlawfully  obtained,  this  is  no  valid  objection  to 
their  admission,  provided  they  be  pertinent  to  the  issue; 
for  the  Court  will  not  take  notice  how  they  were  obtain- 
ed, whether  lawfully  or  unlawfully,  nor  will  it  raise  an  is- 
sue to  determine  the  question:  Legatt  v.  ToUervey(b\  Jor- 
dan V.  Lewis  (c).  Doe  v.  Daie  (d),  Comm.  v.  Dana  (e)"  Now 
if  the  Courts  will  not  try  a  collateral  issue  as  to  the  mode 
in  which  a  document  was  obtained,  the  same  rule  will  ap- 
ply to  the  question  of  privileged  communication.  [Parkey 
R — All  collateral  matters  as  to  the  admissibility  of  evi- 
dence are  to  be  decided  by  the  Judge,  and  he  may  for  that 
purpose  receive  evidence  on  both  sides.  No  point  is  more 
clear  than  that.  There  may  be  some  inconvenience  in  the. 
practice,  but  it  is  necessary  for  the  administration  of  jus- 
tice. In  a  criminal  case  at  York,  some  years  ago,  I  be- 
came aware  beforehand  that  a  question  would  arise  as  to 
the  sanity  of  a  person  who  was  to  be  examined  as  a  wit- 
ness, and,  before  I  went  the  circuit,  I  consulted  all  the 
judges  on  the  subject,  and  they  were  of  opinion  that  I  ought 
to  receive  evidence  as  to  his  insanity;  and  accordingly, 
when  he  was  objected  to,  I  received  evidence  on  both  sides 
upon  that  collateral  issue.] 

(a)  Vol.  1,  p.  623.  (rf)  3  Q.  B.  619. 

(6)  14£a8t,302.  (e)   3  Mete.  (Am.  Eep.)  329, 

(c)  Id.  305,  n.  337. 
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1862.  Pabkb,  B. — ^The  rule  ought  to  be  discharged.    The  first 

question  is,  whether  the  communication  of  the  account  was 
made  by  the  defendant  to  the  plaintiff  in  his  character  of  at- 
torney, or  in  that  of  a  creditor,  for  the  purpose  of  shewing 
how  the  account  stood.  If  in  the  latter,  it  would  be  admis- 
sible. We  are  now  to  decide  as  to  its  admissibility  if  made 
in  his  character  of  attorney.  Whether  it  was  in  point  of 
fact  so  made  was  a  matter  which  the  Judge  had  to  try 
when  the  account  was  offered  in  eyidence.  Now  it  was 
objected  that  this  was  a  privileged  communication,  and 
the  Judge  received  evidence  to  shew  that  it  was;  and  after 
hearing  the  evidence  on  the  subject,  he  decided  that  this 
account  was  given  by  the  defendant  to  the  plaintiff,  not 
in  his  character  of  creditor,  and  for  the  purpose  of  shewing 
how  the  account  stood  between  them,  but  in  his  character 
of  attorney,  in  order  that  he  might  prepare  a  case  for 
counsel.  That  ruling  was  perfectly  correct,  for  the  account 
was  not  made  out  until  after  the  plaintiff's  letter  request- 
ing to  have  it.  Therefore,  the  whole  contents  of  that  book 
are  privileged,  for  it  was  given  in  the  course  of  that  free 
and  unreserved  communication  which  the  law  protects,  in 
order  that  the  entire  facts  may  be  disclosed  by  the  client 
to  the  attorney.  Then  is  the  present  case  excepted  from 
that  rule?  It  is  argued  that  it  ought  to  form  an  exception, 
because  the  fact  of  the  payment  of  the  1 72.  1  Os.  was  known 
to  the  plaintiff.  No  doubt,  the  plaintiff  might  make  use 
of  his  own  information  aiiunde  to  prove  the  payment,  but 
he  cannot  make  use  of  that  account.  Upon  this  collateral 
issue  the  Judge  was  right.  And  this  being  a  privileged 
communication,  the  plaintiff  cannot  use  the  information 
so  acquired  to  the  prejudice  of  his  client. 

Aldebson,  B. — I  am  of  the  same  opinion.  One  test  as 
to  the  account  being  a  privileged  communication  is  this: 
it  is  conceded  that  a  privilege  exists  as  to  all  the  items 
except  that  which  relates  to  the  payment  of  172.  I0«.;  but 
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that  cannot  be  separated  from  the  rest;  the  whole  must  be        1852. 
taken  or  the  whole  rejected. 

Platt,  B. — ^I  am  of  the  same  opinion.  The  plaintiff  re- 
lied upon  the  account  for  the  purpose  of  taking  the  case 
out  of  the  Statute  of  Limitations;  the  defendant  did  not 
deny  that  the  interest  was  paid,  but  raised  a  technical  ob- 
jection to  the  production  of  this  evidence,  in  consequence 
of  which  the  document  was  rejected.  For  the  sake  of 
argument,  we  may  assume  that  the  debt  was  due,  and  that 
the  defendant  had  no  other  mode  of  defeating  the  action. 
If  so,  it  is  a  hard  matter  that  the  nonsuit  should  remain, 
because  the  partied  to  the  suit  may  be  examined  at  a  new 
trial,  so  that  the  case  in  substance  is  the  same  as  if,  after 
the  last  trial,  a  witness  had  been  discovered  who  could 
prove  the  fact  of  payment  I  therefore  think  that  there 
ought  to  be  a  new  trial ;  but  as  other  members  of  the  Court 
are  of  a  different  opinion,  the  rule  must  be  discharged. 
With  regard  to  this  being  a  privileged  communication,  at 
first  I  entertained  some  doubt  on  the  subject;  but  I  am 
now  satisfied  that  it  is  privileged.  The  account  would 
never  have  been  given  except  in  the  course  of  professional 
business,  and  for  the  express  purpose  of  preparing  a  case 
for  counsel.  The  attorney  had  no  more  right  to  use  that 
document  than  any  deed  deposited  with  him  by  his  client; 
for  there  is  no  question  that  he  would  never  have  pos- 
sessed it  were  it  not  for  the  confidence  reposed  in  him  by 
his  client  The  rule  must,  therefore,  be  discharged;  but 
I  am  sorry  that  a  new  trial  cannot  be  granted  on  pay- 
ment of  costs,  as  the  real  merits  of  the  case  have  not  yet 
been  tried. 

Martin,  R — Upon  the  main  point  I  am  also  of  opinion 
that  the  rule  ought  to  be  discharged,  though  I  concur 
with  my  Brother  Plait  in  thinking  that,  under  the  cir- 
cumstances, there  ought  to  be  a  new  trial  on  payment  of 
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1862.  costs.  Whenever  an  objection  is  taken  to  the  admissi- 
bility of  evidence,  the  Judge  is  bound  to  try  any  collateral 
issue  on  which  it  depends,  and  to  determine  the  law  arising 
from  the  facts  proved,  in  the  same  manner  as  a  jury  de- 
cides matters  of  fact  In  Wright  v.  Doe  d.  Tatham  (a),  a 
preliminary  question  of  that  kind  arose,  and  the  Judge  came 
to  a  certain  conclusion;  but  that  was  subject  to  review  in 
a  Court  of  error,  like  any  other  matter  of  fact,  though  in  one 
sense  it  was  a  matter  of  law.  The  question  here  arises  for 
the  first  time,  whether,  under  the  particular  circumstances 
of  this  case,  the  communication  is  privileged.  In  general, 
it  is  the  attorney  who  declines  to  give  evidence,  on  the 
ground  of  professional  confidence;  but  it  is  no  doubt  com- 
petent for  the  client,  as  in  this  case,  to  take  the  objection, 
and  call  witnesses  to  prove  the  incompetency,  and  the 
Judge  is  to  determine  the  law  arising  from  the  facta  Here 
the  Judge  arrived  at  a  particular  conclusion,  and  I  never 
had  any  doubt  about  the  soundness  of  his  doctrine.  The 
account  was  sent  to  the  attorney  in  order  to  have  a  case 
prepared  for  counsel.  The  client  inserts  in  it  something 
which  was  not  necessary  for  that  purpose;  but  if  she  bon& 
fide  believed  that  it  was  necessary,  the  communication 
was  privileged,  and  could  not  be  divulged  through  the 
medium  of  the  attorney,  though  the  fact  might  be  proved 
in  some  other  way. 

Rule  discharged, 

(tt)  7  A.  &  E.  313, 


R 
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1652. 

Daniel  v.  Wilkin  and  Others.  j^^  lo 

EPLEVIN. — ^The  defendants  made  cognisance  as  the  Qneen  Eliza- 
receivers  and  bailiflFs  of  the  Crown,  for  arrears  of  a  fee  J^ofh«^e^ 
farm  rent  of  50a  per  annum,  whereof  her  Majesty,  at  the  P?**?^  *^® 

^     ^  \  .  .  .      lordship  of  Den- 

time  in  the  declaration  mentioned,  was  seised  in  fee  in  bighinfeetothe 

right  of  the  Crown  of  England,  payable  half  yearly,  on  &c.,  tcr,  who  mort- 
in  respect  of  certain  tenements  holden  of  our  said  Lady  ^!^4*tionrf 
the  Queen,  in  the  said  county  of  Denbigh,  as  of  her  castle  London,  and 

died  in  the  30th 

and  lordship  of  Denbigh,  of  which  the  said  closes  in  which  Eliz.  in  the 
&c.  were  parcel.     Plea  in  bar  (amongst  others),  that  the  corporation 


con- 


said  closes  in  which  &c.  were  not  parcel  of  the  said  tene-  7*^?^  ^®  ^^ 

^    ^  to  the  Crown, 

ments  holden  of  our  Lady  the  Queen  in  the  said  county  of  and  covenanted 

Denbigh,  as  of  her  castle  and  lordship  of  Denbigh,  in  ail  muniments 

manner  and  form,  &a ;  on  which  issue  was  joined.  A^^aM^e^^ 

At  the  trial,  before  Wightman,  J.,  at  the  last  Denbigh-  property  has 

J     1  .  .  ®^®'  since  re- 

shire  Assizes,  it  appeared  that  the  rent  in  question  was  mained  in  the 

reserved  by  letters  patent  of  the  25th  of  September,  4  Car.  ISSwil  °"  n  the 

1,  (1628),  whereby  the  King  granted  to  Edward  Ditchfield  y^J'c^^'* 

and  others,  and  their  heirs  (amongst  other  hereditaments  snmted  in  fee 

fium  **  a  mes- 

in  the  county  of  Denbigh  and  elsewhere)  "  All  those  es-  suage  and 
cheat  lands  and  tenements,  with  the  appurtenances,  con-  ^^  tenements, 
taining  by  estimation  112  acres  of  arable,  meadow,  feeding,  ^^S^j^  ?{o 
pasture,  and  woodland,  with  the  appurtenances,  situate,  acres  of  aiaUe, 
lying,  and  being  in  the  vill  of  Kemenevett,  now  or  late  in  ntaate  in  the 
the  tenure  or  occupation  of  David  ap  John  ap  David,  or  ^^^^^^ 
his  assigns,  and  by  a  particular  thereof  mentioned  to  have  ^^  ^  *^«  ^"- 

"  ,  ,  ure  or  oocnpa- 

been  lately  demised  to  Thomas  Middleton,  and  to  be  of  tionofDaTidap 
the  yearly  rent  or  value  of  60*. ;  which  premises,  by  the  i^  repkyin^f 

a  dis^ssfor 
this  rent,  made  in  certain  closes  of  a  fium  called  Phis  Bach,  the  defendant,  for  the  purpose  of  prov- 
ing that  Phs  Bach  was  parcel  of  the  112  acres  of  escheat  lands  out  of  which  the  rent  issued, 
tendered  in  evidence  the  following  Survey,  from  the  office  of  Land  Revenue  Records: — *^  Lordship 
of  Denbigh — Survey  taken  in  the  reign  of  Queen  Elizabeth  llth.  The  Comot  of  Kynmerch.  The 
presentment  of  the  jury  of  survey  for  ferm  lands  within  the  Comot  of  Kynmerch."  Various  town- 
ships were  then  mentioned,  and  amongst  them  Kernynyved;  as  to  which  it  was  stated,  that  David 
ap  John  ap  David  occupied  certain  piircels  of  land,  and,  amongst  them,  one  messuage  called  **  y  Place 
I^he,*'  and  in  the  margin  were  the  words,  ^  Acres  1 12,  1/.  39.  4<//'  I'he  defendants  also  gave  in 
evidence  the  accounts  of  the  Crown  Ministers  for  the  lordship  of  Denbigh,  in  the  time  of  Etuabeth 
and  James  I.,  containing  references  to  other  parts  of  the  Survey: — //eA/,  that  the  Survey  was  not 
admissible  in  evidence. 
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1862.        particular  thereof,  were  mentioned  to  be  parcel  of  the 
Daniel       lordship  of  Denbigh,  parcel  of  the  possessions  annexed  to 
^'  the  Principality  of  Wales,  and  late  parcel  of  the  possessions 

of  Robert  Earl  of  Leicester,  and  formerly  parcel  of  the  pos- 
sessions of  the  Earl  of  March:"  Habendum  to  the  grantees 
in  fee  farm  for  ever,  to  hold  of  the  King,  his  heirs  and  suc- 
cessors, as  of  his  castle  and  lordship  of  Denbigh,  by  fealty 
only,  in  free  and  common  socage,  and  not  in  chief,  nor  by 
knight's  service;  rendering  yearly  to  the  King,  his  heirs 
and  successors,  50«.  of  lawful  money,  &a,  at  the  feasts  of 
&C.,  yearly  &c. 

The  closes  in  which  the  distress  was  taken  were  part  of 
a  small  farm  called  Plas  Bach,  occupied  by  the  plaintiff  as 
tenant  of  a  Mr.  Peters,  the  owner  of  an  estate  called  the  Plas 
Postyn  estate,  in  the  parish  of  Llanrhaidr-yn^Cinmerch, 
in  the  county  of  Denbigh;  and  ultimately  the  only  ques- 
tion in  the  cause  was,  whether  this  farm  was  shewn  to  be 
parcel  of  the  112  acres  of  escheat  lands,  in  respect  of  which 
the  rent  in  question  was  reserved.  For  the  purpose  of 
proving  this,  the  defendants  tendered  in  evidence  an  exa- 
mined copy  of  so  much  of  a  Survey  of  the  lordship  of 
Denbigh  as  related  to  the  vill  or  township  of  Eemenevett. 
This  Survey  bore  date  the  11th  Eliz.  (1569),  at  which  time 
the  lordship  of  Denbigh  was  in  the  hands  of  Robert  Earl 
of  Leicester,  to  whom  it  had  been  granted  in  fee  by  Queen 
Elizabeth,  in  the  ninth  year  of  her  reign.  The  Survey,  so 
far  as  related  to  the  Comot  (or  hundred)  of  Kynmerch, 
within  which  the  township  of  Eemenevett  was  situate,  was 
headed  thus : — "  The  presentment  of  the  Jury  of  Survey 
of  Ferm  lands  within  the  Comot  of  Eynmerch;''  but  it  did 
not  contain  any  signatures  of  such  jury,  nor  anything  fur- 
ther to  shew  under  what  authority  it  was  taken.  Among 
the  possessions  of  the  Earl  in  the  township  of  Eemenevett 
(or  Eemynyved)  appeared  the  following: — 
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"  David  ap  John 
ap  David. 

«  Fotdk  ap  David 
ap  ^  John. 


^**  Holdeth  or  oocupieth  one  pieoe^ 
of  ground  containing  three  acres 
of  arable  land  in  Kemynjved 
aforesaid,  lying  between  the 
lands  of  David  ap  John  ap  Grif- 
fith Qoch  on  the  east  and  south 
sides,  and  the  ditch  of  Fostyn 
Park  on  the  north  side,  and  the 
hinds  of  the  said  Earl,  in  the  oc- 
cupation of  Robert  Butter,  on  the 
west  side.  Also  one  messuage, 
one  bam,  one  cottage,  called  7 
Place  Baghe,  nine  closes  contain- 
ing nine  acres,  also  six  acres  of 
wood  and  underwood ;  moreover 
one  Fryth,  called  Fryth  yr  Wayn- 
Shett,  containing  31  acres:  also 
one  Fryth  called  Y  Tyr  Goz,  con- 
taining 58  acres  of  arable  land,  I  u  a  119 
^  and  two  acres  of  meadow,  lying  )  i?i  .  a  .  4  ♦» 
and  being  in  Kemynyved  afore- 
said, between  a  little  river  called 
Aber  y  Fryth  Yarghnad  on  the 
south  side,  and  a  little  river  called 
Aber  Br3m  y  Castell  on  the  north 
side,  and  the  lands  of  David  ap 
John  ap  Gruff  Goz  on  the  east 
side,  and  the  Wayn  Shett  commons 
on  the  west  side :  also  one  dose 
called  K&j  Kemyn3rved,  con- 
taining by  estimation  three  acres, 
lying  between  the  commons  on 
the  east  and  south  sides,  and  the 
township  of  Brynbagle  on  the 
west  and  north  sides:  all  which 
premises  lie  in  Kemynyved  afore- 
said, in  the  occupation  of  the  s^d 
David  ap  John  ap  David,  for  the 
yearly  rent  of 


1852. 


/ 


It  appeared  that^  on  the  death  of  the  Earl  of  Leicester, 
(30  Eliz.)  the  lordship  of  Denbigh  was  seized  into  the 
hands  of  the  Crown ;  and  by  a  deed  of  the  10th  of  May, 
33  Eliz.  (1591),  it  was  conveyed  absolutely  by  the  Corpor- 
ation of  liondon,  (to  whom  it  had  been  mortgaged  by  the 
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1852.  Earl),  to  the  Queen,  her  heirs  and  successors.  This  deed 
Daniel*  contained  a  covenant  on  the  part  of  the  corporation  to 
.,  »•  deliver  up  to  the  Queen,  her  heirs  and  successors,  or  into 

WW  II  KTN 

the  receipt  of  her  Exchequer,  on  or  before,  &c.,  "  all  such 
charters,  letters  patent,  deeds,  evidences,  writings,  escripts, 
court-rolls,  books  of  survey,  terriers,  rentals,  and  other  mu- 
niments whatsoever,  concerning  the  premises,  as  were  in 

their  possession,  authority,  or  power:"  and  a  great  number 

« 

of  such  documents  are  now  remaining  of  record  in  the 
custody  of  the  Deputy  Keeper  of  the  Land  Revenue  Re- 
cords and  Enrolments,  amongst  which  is  the  above-men- 
tioned survey:  and  the  Deputy  Keeper  stated,  that  no 
other  survey  of  earlier  date  was  to  be  found  in  the  office, 
which  included  the  Comot  of  Kynmerch. 

The  defendants  also  gave  in  evidence  examined  copies  of 
the  ministers'  accounts  for  the  lordship  of  Denbigh  (in  the 
same  custody)  from  the  34  Eliz.  downwards.  In  the  ac- 
count of  the  34  Eliz.,  under  the  title  "  Kemenevett,"  the 
receiver  answered  "for  lOi.  of  the  rent  or  farm  of  a  mes- 
suage, barn,  and  certain  lands  to  the  same  appertaining, 

containing  by  estimation  acres,  now  or  late  in  the 

tenure  of  David  ap  John  ap  David,  and  now  in  the  tenure 
of  Foulk  ap  David,  by  the  rent  of  50s,  yearly."  At  the 
foot  of  this  account  was  the  following  note  of  the  receiver, 
relating  to  three  closes  of  land,  for  the  rent  of  which  he 
answered,  in  the  township  of  Clegedog:  "  It  is  to  be  noted, 
that  in  the  inquisition  of  survey  the  said  three  closes  are 
noted  to  be  at  Kilford,  therefore  let  it  be  inquired  into, 
because  in  the  book  of  William  it  is  Clegedog."  On  re- 
ference to  the  survey,  it  appeared  that  those  three  closes 
were  stated  to  be  in  the  township  of  Kilford;  but  in  ano- 
ther rental,  of  the  25  Eliz.,  stated  in  the  title  of  it  to  have 
been  "renewed  by  William  Sparke,  gentleman,  recorder  of 
the  aforesaid  lordship"  (which  also  was  given  in  evidence), 
they  were  entered  as  being  in  Clegedog. 

In  the  ministers'  account  of  the  39  Eliz.,  under  the  head 
"  Kemenevett,"  the  receiver  also  rendered  an  account  "  of 
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50s.  of  the  fann  of  all  that  messuage  or  tenement,  with  the  1862. 
appurtenances,  now  or  late  in  the  tenure  or  occupation  of 
David  ap  John  ap  David,  lying  in  the  vill  aforesaid,  and 
of  all  those  escheat  lands  and  tenements,  with  the  ap- 
purtenances, containing  by  estimation  112  acres  of  arable, 
meadow,  feeding,  pasture,  and  wood  land,  with  the  ap- 
purtenances, situated  in  the  vill  aforesaid,  now  or  late 
in  the  tenure  of  the  said  David  ap  John  ap  David."  In 
the  same  account,  the  receiver,  answering  for  2s.  8d.  for 
the  rent  or  farm  of  certain  lands  in  the  tenure  of  Henry 
Lloyd,  had  annexed  thereto  the  following  marginal  note: 
— "Note:  This  is  6s.  6d.  rent  in  the  old  survey  in  my 
Lord  of  Leicester's  time:  "which  appeared,  in  reference  to 
the  survey  of  the  11  Eliz.,  to  be  the  case. 

The  deputy  record  keeper  stated  that,  according  to  the 
ancient  documents,  the  vill  or  township  of  Kernenevett 
contained  about  2000  acres  of  land,  but  its  name  and 
limits  were  now  unknown. 

The  admission  in  evidence  of  the  survey  above  men- 
tioned was  objected  to  on  the  part  of  the  plaintiff;  but  the 
learned  Judge  received  it  Evidence  was  given  to  establish 
the  identity  of  the  tenement  called  "  y  Place  Baghe,"  there- 
in mentioned,  with  thie  plaintiff's  farm  of  Plas  Bach;  and 
the  jury  found  a  verdict  for  the  defendants. 

In  last  Michaelmas  Term,  WUles  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  the  survey  was  not  ad- 
missible in  evidence,  citing  Evans  v.  Taylor  (a)  and  Dvke 
of  Beaufort  v.  Smith  (b). 

The  Attorney-General,  Wehby^  Wilkin^  and  E.  Beavan 
now  shewed  cause. — The  survey  was  properly  received.  It 
purports  on  the  face  of  it  to  be  the  presentment  of  a  jury, 
acting,  as  it  will  be  presumed,  under  a  legal  authority. 
It  was  no  doubt  delivered  to  the  Crown  by  the  Corpora- 
tion of  London,  to  whom  the  land  had  been  mortgaged  by 

(a)  7  A.  &  E.  617.  (b)  4  Exch.  460. 
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1862.  the  Earl  of  Leicester,  and  it  has  ever  since  formed  part  of 
the  muniments  and  title  of  the  Crown.  [Martin^  R — It 
is  merely  a  private  survey  of  the  Earl  of  Leicester,  and,  as 
it  appears  to  me,  is  entitled  to  no  more  weight  than  if  a  let- 
ter of  the  Earl  of  Leicester  had  been  produced  stating  that 
David  ap  John  ap  David  was  his  tenant]  From  the  33  of 
Eliz.  to  the  present  time,  the  survey  has  been  adopted  by  the 
Crown  as  evidence  of  what  was  contained  within  the  bound- 
ary of  the  vill,  and  treated  as  an  authentic  muniment  of 
its  title.  It  is  referred  to  in  the  ministers'  accounts  by 
the  Crown  officer  as  the  basis  of  the  Crown's  title,  and  con- 
sequently the  same  credit  ought  to  be  given  to  it  as  if  it 
bad  been  made  when  the  property  belonged  to  the  Crown. 
There  is  sufficient  on  the  face  of  it  to  enable  the  Court  to 
give  effect  to  it  as  an  inquisition.  An  ancient  extent  of 
Crown  lands,  found  in  the  office  of  Land  Revenue  Records, 
and  purporting  to  have  been  made  by  the  steward  of  the 
Crown  lands,  was  held  to  be  evidence  of  the  title  of  the 
Crown  to  lands  therein  mentioned,  and  stated  to  have  been 
purchased  by  the  Crown  of  a  subject ;  Doe  d.  Will,  IV,  v.  Ro- 
berts (a).  There  the  evidence  was  not  offered  with  reference 
to  a  question  of  boundary,  but  in  support  of  title.  The  same 
principle  applies  here,  the  rule  of  law  being  that  greater 
faith  is  to  be  given  to  documents  made  by  persons  acting 
under  the  solemn  authority  and  for  the  benefit  of  the 
Crown,  than  to  those  which  are  made  and  used  only  for  the 
benefit  of  a  private  person.  [Parte,  R — If  the  survey  had 
been  made  by  officers  of  the  Crown,  no  doubt  it  would  have 
been  admissible.]  There  was  sufficient  proof  of  its  being 
treated  as  part  of  the  muniments  of  the  Crown,  to  render 
it  of  equal  authority  with  a  survey  made  directly  for  the 
Crown.  [Parke,  B. — If  it  had  been  the  minister's  duty  to 
inquire  into  the  state  of  the  Crown  lands,  the  survey 
might  have  been  admissible,  on  the  ground  that  it  was  a 
document  approved  of  by  the  Crown  officers,  and  therefore 

(a)  13  M.  &  W.  520. 
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the  same  as  if  they  had  made  it  themselves;  but  it  did  not  18^2. 
appear  that  it  had  been  approved  of  by  them]  Enough  danisl 
appeared  to  shew  that  they  had  examined  it,  and  adopted  w'xl'kin 
it  as  the  basis  of  the  Crown's  precedent  title.  In  Rowe  v. 
BrenUm  (a),  a  document  from  the  office  of  the  Duchy  of 
Cornwall,  purporting  to  be  a  caption  of  seisin  to  the  use 
of  the  Duke,  by  persons  assigned  by  his  letters  patent  to 
receive  seisin,  was  admitted  in  evidence  as  a  public  docu- 
ment, for  the  purpose  of  proving  not  only  that  the  Duke 
had  seisin  of  the  Duchy  at  the  time  stated,  but  also  of 
what  he  had  seisin,  notwithstanding  the  Duke  is  a  sub- 
ject only.  [Parkef  R — He  has  jura  regalia.]  At  all  events 
this  survey,  having,  as  it  appears,  been  made  by  compe- 
tent persons  of  the  locality,  is  evidence  of  reptUatian  as  to 
what  was  comprised  within  the  limits  of  the  antient  vill, 
of  which  now  no  trace  exists.  [Parke,  B. — It  did  not  ap- 
pear from  whence  the  jury  were  summoned.]  It  will  be 
presumed  that  they  were  summoned  from  the  locality,  and 
were  cognisant  of  the  facts.  In  Evans  v.  Taylor  (6),  it  did 
not  appear  that  the  deputy-surveyor,  by  whom  the  sur- 
vey purported  to  have  been  made,  had  any  authority  to 
institute  the  inquiry;  so  that  no  presumption  coidd  arise 
that  he  did  make  it  In  this  case  a  sufficient  presump- 
tion of  verity  exists.  It  is  impossible  to  give  direct 
proof  of  authority;  all  that  can  be  expected  is,  that  it 
should  be  reasonably  apparent  on  the  face  of  the  docu- 
ment that  it  was  a  presentment  made  by  persons  having 
a  knowledge  of  the  subject-matter  at  the  time  of  the  in- 
quiry. The  circumstance  of  the  document  not  being  sign- 
ed by  the  jury  does  not  affect  the  case.  A  custumary  of  a 
manor,  appearing  to  be  of  great  antiquity,  and  delivered 
down  with  the  court- rolls  from  steward  to  steward,  al- 
though not  signed  by  any  person,  was  held  good  evidence  to 
prove  the  course  of  descent  within  the  manor:  Denn  d.  Good- 
win V.  Spray  (c).     So  also,  ancient  answers  of  convention- 

(a)  3 Man.  &  R  166;  8  B.  «t  C.  747.  (b)  7  A.  &  R  617. 

(c)  1  T.  R  466. 


V. 

Wilkin. 
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1862.  ary  tenants  of  a  manor,  stating  the  rights  of  the  lord,  are 
Danixl  admissible  in  evidence,  even  against  the  freeholders  of  the 
manor:  Crease  v.  Barrett  (a).  In  The  Duke  of  Beaufort  v. 
Smith  (6),  Parke,  B.,  and  Alderson,  B.,  express  some  doubt 
whether  the  case  of  Evans  v.  Taylor  was  correctly  decided, 
the  latter  observing  that,  "  if  the  document  was,  as  it  ap- 
pears to  have  been,  a  declaration  by  the  jury  themselves, 
it  would  have  been  receivable  as  evidence  of  reputation." 
Here  the  document  is  of  that  nature.  In  the  case  of  The 
Duke  ofNewcasile  v.  The  Hundred  of  Brixtowe  (c),  certain 
orders  of  sessions  were  held  admissible  as  evidence  of 
reputation  that  Nottingham  Castle  was  within  the  Hun- 
dred of  Brixtowe.  And  in  Williams  v.  Ooodchild  (cQ,  Sir 
John  Leach,  V.  C,  admitted  a  catalogue,  or  particulars  of 
sale,  made  in  the  year  1756,  as  evidence  of  reputation  that 
the  lands  therein  mentioned  were  at  that  time  tithe  free. 
Again,  in  Evans  v.  Rees  (e),  a  presentment  in  a  manor 
court,  setting  forth  the  bounds  of  a  manor,  was  held  ad- 
missible as  evidence  of  such  bounds,  though  part  of  the 
document,  unconnected  with  the  subject  of  bounds,  was 
cut 

WiUes  (with  him  Wynne  FovJkes,  and  Goxon),  in  support 
of  the  rule. — The  survey  was  not  admissible  in  evidence. 
It  is  a  mere  statement,  made  by  the  authority  and  for  the 
benefit  of  a  private  individual,  and  has  none  of  that  authen- 
ticity which  belongs  to  documents  relating  to  Crown  lands. 
Then,  is"  it  helped  by  the  fact  that,  the  lands  in  question 
are  incidentally  mentioned  in  the  ministers'  accounts?  It 
is  submitted  that  it  is  not.  Such  accounts  are  only  evi- 
dence to  charge  the  persons  who  make  them;  and  any  ob- 
servations, made  either  in  the  course  of  their  duty  or  for 

(a)  1  C.  M.  &  R.  919.  {d)  Eagle  on  Tithes,  Vol.  2,  p. 

(h)  4  Exch.  450.  440. 

(c)  4  B.  &  Ad.  273.  (c)  10  A.  &  E.  161. 
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the  gaidance  of  other  ministers,  with  reference  to  a  par-  1858. 
ticular  survey,  cannot  have  the  effect  of  incorporating 
whatever  is  contained  in  it.  /  Mention  is  not  made  of  the 
survey  for  the  purpose  of  giving  authenticity  to  it,  but  as 
mere  recital  of  what  is  found  in  that  document — ^He  was 
then  stopped  by  the  Court 

Parkb,  B. — The  rule  must  be  absolute.  The  docu* 
ment  in  question  was  not,  I  think,  admissible  in  evi*^ 
dence,  except,  perhaps,  for  the  purpose  of  furnishing  evi- 
dence of  reputation  as  to  the  boundary  of  this  vill;  but 
that  would  not  advance  the  case  of  the  defendants,  for  the 
object  of  tendering  it  was  to  shew,  not  that  the  land  in 
question  was  within  the  vill  of  Eemenevett,  but  that  it 
was  the  property  of  the  Earl  of  Leicester,  which  had  been 
demised  by  him  to  David  ap  John  ap  David,  and  so  that  it 
was  parcel  of  the  land  out  of  which  the  rent  issued.  Now 
this  is  a  survey  made  in  the  11  Elias.,  by  direction  of  one 
of  the  commissioners  of  the  Earl  of  Leicester,  and  is  no 
more  evidence  of  title  than  a  survey  or  map  of  any  landed 
gentleman.  The  ground  on  which  a  survey  made  by  ofiScers 
of  the  Crown  under  a  commission  is  received,  is,  that  it  is 
presumed  that  they  acted  in  accordance  with  their  public 
duty,  and  have  stated  nothing  in  their  inquisition  or  sur- 
vey which  is  contrary  to  the  fact  But  no  such  presump- 
tion of  truth  attaches  to  a  survey  belonging  to  a  private 
individual,  although  the  presentment  of  a  jury  might  be 
evidence  of  reputation.  .  Certainly,  the  case  of  Evans  v. 
Taylor  goes  to  that  extent.  This  case,  however,  differs 
from  Evans  v.  Taylor^  for  there  the  document  was  an  ori- 
ginal presentment  of  jurors  at  the  court  of  survey,  who  may 
be  presumed  to  be  sufficiently  cognizant  of  the  local  cus- 
toms and  boundaries  of  the  manor.  It  is  not,  however, 
necessary  to  decide  that  point  Therefore,  I  think  that 
this  document,  per  se,  was  not  admissible  as  evidence  of 
the  title  of  the  Crown ;  and  it  is  useless  as  evidence  of  re- 
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putation,  even  if  admissible  for  that  purpose.  Then  it  was 
argued,  that  the  survey  was  made  evidence  by  the  refer- 
ence to  it  in  the  ministers*  accounts.  If,  indeed,  the  mi- 
nisters had  stated  in  their  accounts,  that,  having  power  for 
that  purpose,  they  had  examined  into  the  matters  men- 
tioned in  the  survey,  and  had  ascertained  what  the  Crown 
lands  were,  their  finding  on  a  public  document  would  pro- 
bably have  been  admissible,  on  the  ground  before  stated. 
But  here,  even  supposing  that  the  ministers  had  power  to 
find  the  fact,  they  have  not  found  it,  for  all  they  have  done 
is  to  make  inquiry  respecting  particular  rents  stated  in 
their  accounts,  and  they  only  find  that  the  survey  is  cor- 
rect in  those  two  respects,  but  not  generally.  For  these 
reasons,  I  think  that  this  document  was  inadmissible,  and 
consequently  there  ought  to  be  a  new  trial 


Platt,  B.,  concurred. 


Martin,  B. — The  difficulty  which  my  Brother  Parke  has 
expressed  is  the  very  difficulty  which  I  have  had  through- 
out the  argument  King  Charles  the  First  granted  certain 
lands  subject  to  a  rent,  and  those  were  the  lands  which 
had  been  demised  by  Lord  Leicester  to  David  ap  John  ap 
David.  Then  the  question  is,  to  find  out  what  those  lands 
were;  and  for  that  purpose  the  defendants  produce  a  sur- 
vey of  the  lands  of  Lord  Leicester,  in  which  it  is  stated 
that  he  demised  certain  lands  to  David  ap  John  ap  David. 
That  seems  to  me  to  be  nothing  more  than  a  mere  state- 
ment by  a  steward,  that  certain  lands,  being  the  lands  of 
Lord  Leicester,  were  demised  to  David  ap  John  ap  David. 
Then  as  to  the  reputation,  that  has  no  bearing  on  this 
case.  If,  indeed,  the  survey  had  been  tendered  for  the 
purpose  of  shewing  whether  the  land  was  in  one  viU  or 
another,  it  might  have  been  good  evidence ;  but  that  point 

does  not  arise  here. 

Rule  absolute. 
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Stanclifpb,  Appellant;  Clarke,  Respondent.  Feb.  21. 

JL  HE  following  case  was  stated  for  the  opinion  of  this  Tl»«  defendant, 

a  brewer,  let  to 

Court  by  the  Judge  of  the  County  Court  of  Cheshire  holden  the  plaintiff  a 
at  Macclesfield:—  Sn^etem 

This  action  was  brought  to  recover  the  sum  of  501,  in  ^^!^^  "^j^^^ 
full  satisfaction  of  the  larger  sum  of  572.  1 9«.,  the  plaintiff  thouid  purchase 
having  abandoned  the  excess.    The  cause  of  action,  as  stat-  ant  all  the  malt 
ed  in  the  summons  and  particulars,  was  "  for  money  paid  on^thVpre^"*^ 
by  the  plaintiff  for  the  use  and  on  account  of  the  defend-  "?>•«••  pro^i^e* 

,  ,  that,  in  caae  of 

ant  to  F.  Brindley,  R  Brindley,  and  W.  Thomas,  upon  a  any  breach  of 
judgment  obtained  by  them  in  this  Court,  as  indorsees  of  the  ^^^^ 
a  promissory  note  of  the  plaintiff  and  one  R.  Ward,  made  J^^J^^^^** 
payable  to  the  defendant  or  order,  but  for  which  promis-  damages,  the 

sum  of  50/., 
secured  by 
the  promissory  note  of  the  plaintiff.  The  defendant  indorsed  orer  the  note  for  value;  and  the 
plaintiff,  having  been  compeUed  to  pay  it,  entered  a  plaint  in  the  county  court  against  the  defendant, 
and  stated  in  the  summons  and  particulars  that  ^  the  cause  of  action  was  money  paid  for  the  use  of  the 
defendant  to  the  indorsees  of  the  note,  for  which  he  never  received  from  the  defendant  any  value  or 
consideration."  At  the  trial  before  a  jury  it  appeared  that,  on  the  plaintiff's  taking  possession  of 
the  premises  in  October,  1849,  he  commenced  ordering  beer  from  the  defendant,  and  continued  to 
to  do  so  until  February,  1850.  The  plaintiff  proposed  to  prove  that  the  beer  supplied  by  the  de- 
fendant subsequently  to  Christmas,  1849,  was  unmarketable.  This  evidence  was  objected  to,  but 
received  by  the  judge.  The  defendant  submitted  that  there  was  no  case  for  the  jury,  and  that  the 
plaintiff  must  be  nonsuited.  The  plaintiff  refused  to  be  nonsuited;  and  the  judge  lefi  it  to  the  jury 
to  say  whether  the  liquor  supplied  by  the  defendant  was  of  a  marketable  quality;  and  they  found  a 
verdict  for  the  plaintiff  On  appeal  to  this  Court  under  the  13  &  14  Vict  c.  61,  the  case,  which  was 
stated  by  the  judge,  set  out  his  direction  to  the  jury,  though  not  necessary  to  render  intelligible  the 
points  of  law  which  he  formally  submitted  for  the  opinion  of  the  Court: — Hdd^  in  answer  to  the 
questions  so  submitted,  first,  that  the  term  **  nonsuit"  in  the  9  &  10  Vict  c.  95,  has  the  same  mean- 
ing as  in  ordinary  legal  proceedings,  and  consequently  that  the  county  court  judge  had  no  power 
to  nonsuit  the  plaintiff  against  his  will,  but,  in  the  absence  of  any  case  for  &e  jury,  should  have 
directed  a  verdict  for  the  defendant 

Secondly,  that  the  same  rule  of  construction  should  be  applied  to  the  summons  and  particulars  in 
the  county  courts  as  in  the  superior  Courts;  and  therefore,  in  this  case,  the  summons  and  particulars 
sufficiently  described  the  cause  of  action,  as  the  defendant  could  not  have  been  misled  by  them ;  and 
that  evidence  as  to  the  quality  of  the  beer  was  admissible  under  them. 

Hddy  also,  that,  under  the  13  &  14  Vict.  c.  61,  ss.  14,  15,  the  Court  of  appeal  is  not  confined  to 
the  precise  questions  submitted  to  them,  but  may  decide  upon  the  whole  case  as  stated;  and  there- 
fere,  looking  at  the  summing  up  in  this  case,  it  was  erroneous;  for  the  circumstance  of  the  defend- 
ant having  on  one  or  two  occasions  supplied  the  plaintiff  with  bod  beer,  did  not  authorise  him  to 
avoid  the  contract,  but  he  should  have  returned  the  beer,  and,  if  better  were  not  sent  instead  of  it, 
he  might,  on  the  particular  occasion,  procure  some  elsewhere;  and  if  the  defendant  continued  to  send 
bad  beer,  he  might  sue  him  on  the  implied  contract  that  he  would  supply  beer  reasonably  fit  to  be 
drunk. 
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sory  note  the  plaintiff  or  the  said  R.  Ward  never  received 
from  the  defendant  any  value  or  consideration/' 

At  the  trial,  which  took  place  before  a  jury,  the  follow- 
ing evidence  was  given  by  or  on  behalf  of  the  plaintiff: — 
In  September,  1 849,  the  plaintiff  applied  to  one  Barber 
to  transfer  or  sub-let  to  him  a  public-house  which  he  was 
about  to  leave,  having  occupied  the  same  for  many  years 
as  tenant  from  year  to  year  to  a  person  of  the  name  of 
Latham.  Barber  referred  the  plaintiff  to  the  defendant,  to 
whom,  as  he  stated,  he  was  under  a  previous  engagement. 
The  plaintiff  accordingly  called  upon  the  defendant,  and 
an  arrangement  was  then  made,  which  formed  the  basis  of 
the  following  agreement: — '^ Memorandum  of  an  agree- 
ment made  and  witnessed  this  17th  day  of  October,  1849, 
between  Joseph  Stancliffe,  of  &a,  common  brewer,  of  the 
one  part>  and  Robert  Clarke,  of  &a,  innkeeper,  of  the 
other  part;  whereby  the  said  J.  Stancliffe  doth  agree  to 
accept  the  said  R  Clarke,  and  the  said  R  Clarke  doth 
agree  to  take  all  that  messuage  or  tenement,  dwelling- 
house  and  public -house  known  by  the  name  of  ^The  Swan 
with  Two  Necks,"  situate  at  Chestergate,  in  Macclesfield, 
late  in  the  occupation  of  John  Barber,  together  with  all 
rights  &a  to  the  same  premises  belonging,  to  hold  the 
same  unto  the  said  R  Clarke,  as  tenant  from  year  to  year 
to  or  under  the  said  J.  Stancliffe;  such  tenancy  to  com- 
mence on  the  day  of  the  date  hereof;  paying  therefore 
yearly  and  every  year  during  the  continuance  of  the  ten- 
ancy the  sum  of  252.,  by  equal  quarterly  payments,  on  the 
17th  October,  the  17th  January,  the  17th  April,  and  the 
1 7th  July  in  each  and  every  year,  the  first  quarterly  pay- 
ment to  be  made  on  the  day  of  the  date  hereof,  the  next  quar- 
terly payment  on  the  17th  day  of  January  next,  and  so  on 
from  quarter  to  quarter,  the  said  rent  being  always  pay- 
able one  quarter  in  advance,  clear  of  all  deductions.'"  (Then 
followed  covenants  by  R.  Clarke  to  pay  the  rent,  rates,  and 
taxes,  and  to  repair  and  peaceably  deliver  up  possession). 
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"And  the  said  R  Clarke  doth  also  hereby  agree  not  to 
let  or  assign  the  said  premises  without  the  license  and 
consent  in  writing  of  the  said  J.  Stancliffe,  his  executors, 
&c;  and  also  doth  agree  to  purchase  from  the  said  J. 
Stancliffe  the  whole  of  the  ale,  beer,  and  porter  which  shall 
be  drunk  or  consumed  in  or  upon  the  said  premises,  and 
to  keep  a  sufficient  stock  of  malt  liquors  thereon:  Pro- 
Tided  always,  that  in  case  of  a  breach  or  non-performance 
of  any  of  the  above  terms  and  agreements  on  his  part,  the 
said  R.  Clarke  shall  forfeit  and  pay  unto  the  said  J.  Stan- 
cliffe, his  executors,  &a,  the  sum  of  602.,  to  be  secured  by 
the  joint  and  several  promissory  note  of  hand  of  him  the 
said  R  Clarke  and  K  Ward,  of  Macclesfield  aforesaid,  inn- 
keeper, such  money  to  be  recoverable  as  and  for  liqui- 
dated damagea     As  witness  the  hands  of  the  parties  &a 

"  Joseph  Stanclipfb. 

"  ROBBBT  ClABKE/' 


1858. 

STANCLxrra, 

Appellant; 

Clarkk, 

Respondent. 


This  agreement  was  executed  by  the  plaintiff  on  the 
17th  of  October,  1849,  and  at  the  same  time  the  note  re- 
ferred to  in  the  summons  and  particulars  was  signed  by 
the  plaintiff  and  Ward  as  his  surety;  which  note  was  as 
follows: — 

'<  Macclesfield,  17th  October,  1849. 

'*  On  demand,  we  jointly  and  severally  promise  to  pay 
to  Mr.  Joseph  Stancliffe  or  order  the  sum  of  Fifty  Pounds, 
for  value  received.  "  Robbbt  Clabkb. 

"  Robbbt  Wabd." 


Immediately  on  the  completion  of  these  documents,  the 
plaintiff  paid  for  the  fixtures,  and  took  possession  of  the 
premises,  receiving  the  key  from  Barber,  to  whom  he  com- 
municated the  fact  that  an  arrangement  had  been  made. 
Up  to  this  time  no  notice  to  quit  had  been  given  or  re- 
ceived by  Barber,  nor  had  he  done  any  act  whereby  his 
tenancy  was  determined.    About  the  middle  of  November, 
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Latham  applied  to  the  plaintiff  for  the  rent  which  had 
become  due  from  Barber  on  the  1 2th  of  October  then  last 
past  In  consequence  of  what  then  transpired,  Barber 
and  the  plaintiff  called  upon  Latham ;  when,  after  paying 
his  rent,  Barber  made  certain  proposals  by  which  he  would 
have  been  relieved  from  all  further  liability,  but  no  arrange- 
ment was  come  to.  At  the  same  interview,  the  plaintiff 
told  Latham  that  he  had  taken  the  premises  from  the  de- 
fendant and  Barber.  In  January,  1850,  the  plaintiff  paid 
the  defendant  51.  13«.  4(2.  for  a  quarter's  rent,  less  pro- 
perty tax.  About  the  middle  of  February,  the  plaintiff 
agreed  with  Latham  to  take  a  lease  of  the  premises  from 
him  for  three  years,  commencing  on  the  12th  of  October 
then  last  past,  at  an  increased  rent.  A  lease  was  pre- 
pared and  executed  on  the  12th  of  March,  1850.  In  the 
course  of  March,  Latham  served  the  defendant  and  Barber 
with  notice  to  quit.  In  April,  the  plaintiff  sub-let  the 
premises  to  Royle,  who  left  in  a  few  days,  when  he  again 
sub-let  them  to  Ashworth,  who  was  in  possession  till  after 
the  commencement  of  these  proceedings.  On  taking  pos- 
session of  the  premises  in  October,  1849,  the  plaintiff  com- 
menced ordering  ale  and  porter  from  the  defendant;  and 
such  orders  were  received  from  time  to  time  until  the 
middle  of  February  in  the  following  year,  when,  in  conse- 
quence, as  the  plaintiff  alleged,  of  the  inferior  quality  of 
the  liquor  supplied,  he  discontinued  dealing  with  the  de- 
fendant altogether.  The  plaintiffs  advocate,  therefore, 
proposed  to  shew  that  the  ale  and  porter  supplied  by  the 
defendant  subsequent  to  Christmas,  1849,  was  in  fact  bad 
and  unmarketable.  It  was  objected  for  the  defendant 
that  this  evidence  was  not  admissible  under  the  summons 
in  the  present  action:  but  the  objection  was  overruled, 
the  judge  saying  that  if  necessary  he  would  direct  the 
jury  to  find  that  fact  separately.  Evidence  was  then 
given  that  the  plaintiff  had  made  frequent  complaints 
upon  the  subject  to  the  defendant,  and  that  some  of  the 
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beer  supplied  was  in  fact  of  an  inferior  quality  or  in  bad 
condition,  but  that  no  portion  of  it  had  been  returned  or 
rejected:  and  lastly,  it  was  proved  that  in  September, 
1850,  the  defendant  indorsed  the  promissory  note  to  Brind- 
ley  and  Thomas,  who  sued  the  plaintiff  and  Ward  for  the 
amount,  and  recovered  judgment  for  67L  19&  debt  and 
costs,  and  that  the  plaintiff  had  satisfied  that  judgment 
On  this  state  of  things,  the  defendant's  advocate  submitted 
that  there  was  no  case  for  the  jury,  and  that  the  plaintiff 
must  be  nonsuited — ^for  that  the  only  question  under  the 
summons  was,  whether  there  had  been  any  consideration 
for  the  promissory  note  mentioned  therein ;  that  the  agree- 
ment of  the  17th  of  October  was  such  consideration;  that 
the  plaintiff  had  upon  his  own  shewing  broken  it  by  ceasing 
to  deal  with  the  defendant,  and  also  by  sub-letting;  that 
in  either  case  he  was  liable  for  the  SOL  for  which  the  note 
was  made;  and  that  he  could  not  recover  that  sum  as 
money  paid  to  the  defendant's  use,  the  agreement  never 
having  been  rescinded.  The  plaintiff  refusing  to  be  non- 
suited, the  judge  ruled  that  the  case  must  go  to  the  jury. 
No  witnesses  having  been  called  for  the  defendant,  the 
judge,  in  summing  up,  directed  the  jury  (inter  alia),  that 
the  breach  by  the  plaintiff  of  any  one  of  the  stipulations 
contained  in  the  agreement  of  the  17th  of  October,  ]849, 
would  entitle  the  defendant  to  a  verdict;  but  that,  if  the 
jury  should  be  of  opinion  (which  was  scarcely  possible  in 
the  face  of  his  own  admissions)  that  the  plaintiff  had  ob- 
served them  all  except  in  ceasing  to  deal  with  the  defend- 
ant for  ale,  &c.,  they  would  then  say  whether  the  liquor 
supplied  was  of  a  marketable  quality.  The  jury  found  for 
the  plaintiff  generally,  damages  50/. 

The  questions  for  the  opinion  of  the  Court  are: 
First,  whether  the  judge  ought  not  to  have  nonsuited 
the  plaintiff,  notwithstanding  the  latter's  refusal  to  be 
nonsuited. 
Secondly,  whether  evidence  as  to  the  quality  of  the 
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liquor  supplied  by  the  defendant  to  the  plaintiff  was  ad- 
missible (a). 

WeUby  for  the  appellant— ^First,  the  judge  of  the  county 
court  had  power  to  nonsuit  the  plaintiff,  notwithstanding 
his  refusal.  The  79th  section  of  the  9  &  10  Vict  c.  95, 
enacts,  that,  '^  if,  upon  the  day  of  the  return  of  any  sum- 
mons, or  at  any  continuation  or  adjournment  of  the  said 
court,  or  of  the  cause  for  which  the  said  summons  shall 
have  been  issued,  the  plaintiff  shall  not  appear,  the  cause 
shall  be  struck  out;  and  if  he  shall  appear,  but  shall  not 
make  proof  of  his  demand  to  the  satisfaction  of  the  (iourt, 
it  shall  be  lawful  for  the  judge  to  nonsuit  the  plaintiff,  or 
to  give  judgment  for  the  defendant,"  &a  [Parker  B. — 
That  must  mean  "nonsuit"  in  the  ordinary  sense  of  the 
term.] — Secondly,  the  judge  misdirected  the  jury,  in  leav- 
ing to  them  the  question  whether  the  liquor  supplied  was 
of  a  marketable  quality.  There  was  an  absolute  contract 
on  the  part  of  the  plaintiff  to  purchase  from  the  defendant 
all  the  liquor  consumed  on  the  premises;  and  the  fact  of 
some  unmarketable  liquor  having  been  supplied  would  not 
release  the  plaintiff  from  that  obligation,  but  would  only 
form  the  subject  of  a  cross  action :  Weaver  v.  Seaaions  (6). 

The  Court  called  on 

Cowling  for  the  respondent. — ^The  agreement  was  quali- 
fied by  an  implied  condition  that  the  beer  should  be  good, 
and  that,  if  the  defendant  made  a  practice  of  sending  bad 
liquor,  the  plaintiff  might  abandon  the  contract:  Hcioombe 
V.  Hewson  (c).    In  Weaver  v.  Sesauma^  it  did  not  appear 


(a)  The  third  question  waa^ 
whether  the  judge  was  right  in 
receiving  evidence  as  to  the  let- 
ting of  the  premise  by  Latham 
to  the  plaintiff  in  Febmary,  1850, 
the  admissibility  of  such  evidence 


not  having  been  disputed  at  the 
trial ;  and  the  Conrt  were  dearly 
of  opinion  that  the  evidence 
admissible. 

(b)  6  Tannt  164. 

(e)  2  Gamp.  391. 
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that  bad  malt  was  habituallj  sent;  the  allegation  that  the 
plaintiffs  supplied  ^*  divers  quantities  of  bad  malt''  would 
be  supported  if  on  two  occasions  only  the  malt  was  bad. 
Although  the  plaintiff  may  have  a  remedy  by  cross  action, 
that  would  not  prevent  him  from  availing  himself  of  the 
subject-matter  as  a  defence  to  an  action  on  the  contract. 
The  objection  to  the  evidence  was,  not  that  it  was  inad- 
missible to  prove  the  fact  for  which  it  was  offered,  viz. 
that  the  note  had  been  forfeited,  but  that  it  was  inadmis- 
sible under  the  summons;  and  the  direction  of  the  judge 
must  be  considered  with   reference   to  that  objection. 
[Parke,  B. — ^The  summons  and  particulars  state  that  the 
plaintiff  seeks  to  recover  because  the  note  was  made  with- 
out consideration.     Now,  there  was  good  consideration  for 
it,  namely,  the  demise  from  the  defendant;  and  the  real 
objection  is,  that  the  plaintiff  ought  not  to  have  been  com- 
pelled to  pay  it,  because  it  was  made  upon  a  condition  that 
it  should  not  be  enforced  unless  there  was  a  breach  of  the 
agreement,  and  there  had  been  none.    Very  minute  par- 
ticularity is  not  required  in  these  summonses  and  particu- 
lars; but  does  this  particular  inform  the  defendant  of  the 
real  ground  of  action?]    No  objection  was  made  to  the 
summons  or  particulars,  and  the  defendant  was  perfectly 
aware  of  what  the  plaintiff's  case  was. 
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WMby  in  reply. — The  meaning  of  the  second  question 
isy  whether  evidence  as  to  the  quality  of  the  liquor  was 
admissible  tmder  the  particulars.  It  is  submitted  that  it 
was  not  The  sole  ground  of  action  stated  in  the  parti- 
culars is  the  want  of  consideration  for  the  note;  but  the 
plaintiff's  case  at  the  trial  was,  that  the  right  to  enforce 
it  was  suspended,  because  there  had  been  no  breach  of 
the  agreement  The  defendant  could  not  be  prepared  to 
meet  such  a  case.  But  even  putting  the  largest  interpre- 
tation on  the  particulars,  the  evidence  was  not,  in  a  proper 
sense,  admissible ;  for  Hokombe  v.  Hewson  shews  that  proof 
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of  bad  beer  having  been  supplied  on  one  or  two  occasions 
only  was  not  relevant  to  the  question  in  issue;  and  nothing 
more  appears  on  the  evidence  in  this  case  than  that  "  some 
of  the  beer  was  of  an  inferior  quality;"  which,  however, 
the  plaintiff  did  not  return.  The  plaintiff  was  not  on  that 
account  entitled  to  discontinue  altogether  his  dealings  with 
the  defendant.  The  direction,  therefore,  of  the  judge,  in 
leaving  it  to  the  jury  whether  the  liquor  supplied  was  of 
marketable  quality,  was  erroneoua  And  if  the  Court  can 
see  that  this  was  so,  they  will  not  be  bound  by  the  precise 
questions  submitted,  but  decide  according  to  the  merits  of 
the  case. 


Parke,  B. — In  this  case  certain  questions  are  submitted 
to  us  by  the  judge  of  the  county  court;  and  we  are  to 
pronounce,  not  whether  or  no  there  was  a  wrong  verdict 
upon  the  evidence,  but  whether  in  point  of  law  the  case 
was  rightly  decided.  The  first  question  is,  whether  the 
judge  ought  not  to  have  nonsuited  the  plaintiff  notwith- 
standing his  refusal  to  be  nonsuited.  A  clause  in  the  sta- 
tute directs  the  judge  to  nonsuit  in  the  event  of  the  plain- 
tiff appearing  and  not  making  proof  of  his  demand  to  the 
satisfaction  of  the  court.  I  take  it  that  the  term  '^  non- 
suit" is  there  used  in  the  same  sense  as  in  ordinary  law 
proceedings,  that  is,  it  is  optional  with  the  plaintiff  whe- 
ther he  will  submit  to  be  nonsuited ;  and  in  the  event  of 
his  refusing,  if  there  is  no  case  to  warrant  a  verdict  for 
him,  it  is  the  duty  of  the  judge  to  direct  the  jury  to  find 
for  the  defendant  The  answer,  therefore,  to  the  first 
question  is,  that  the  judge  ought  not  to  have  nonsuited, 
since  he  could  not  do  it  without  the  plaintiff's  consent, 
and  that  was  withheld. 

The  second  question  is,  whether  evidence  as  to  the 
quality  of  the  liquor  was  admissible.  This  question  is 
asked  with  reference  to  the  particulars  of  the  plaintiff's 
demand,  which  are  in  this  form :    [His  Lordship  read  the 
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particulars.]  Now  if  these  particulars  are  to  be  strictly 
construed,  the  statement  contained  in  them  is  not  true; 
for  there  is  no  proof  that  the  defendant  received  the  note 
without  value  or  consideration ;  on  the  contrary,  it  appears 
that  the  defendant  enteredinto  an  agreement  with  the  plain- 
tiff that  he  would  demise  to  him  a  public-house  at  a  certain 
rent,  with  a  contract  that  the  plaintiff  should  purchase 
from  him  all  the  ale  and  beer  which  should  be  consumed  on 
the  premises.  This  agreement  was  entered  into  by  the  de- 
fendant without  having  any  title ;  and  at  the  same  time,  and 
bearing  the  same  date,  the  plaintiff  gave  the  promissory 
note,  which  he  was  ultimately  compelled  to  pay.  There  is  a 
stipulation  in  the  agreement,  that  in  case  of  any  breach  or 
non-performance  of  any  of  its  terms,  the  plaintiff  shall  for- 
feit and  pay  to  the  defendant  the  amount  of  the  note  as  li- 
quidated damages.  Therefore  the  true  account  of  the  trans- 
action is,  that  the  note,  which  the  plaintiff  was  compelled 
to  pay,  was  a  note  given  for  value,  because  it  was  a  secur- 
ity for  the  performance  of  the  agreement,  and  made  in  con- 
sequence of  the  demise,  which  was  a  benefit  to  the  plain- 
tiff, although  the  defendant  had  no  power  to  demise,  for 
the  plaintiff  got  possession  under  the  agreement,  and  con- 
tinued in  possession  for  a  considerable  time.  So,  no  doubt, 
there  was  sufficient  consideration  for  the  promissory  note, 
and  consequently  if  the  plaintiff  is  to  be  bound  by  his  par- 
ticulars, taken  in  a  strict  sense,  he  cannot  recover  on  the 
ground  stated.  But  for  the  sake  of  doing  substantial  justice, 
we  must,  I  think,  deal  with  these  particulars  in  the  same 
way  as  with  particulars  of  demand  in  the  superior  Courts, 
and  inquire,  not  whether  the  statement  is  accurate  in  all  re- 
spects, but  whether  the  defendant  has  been  misled  by  them. 
Now  in  my  opinion  the  defendant  could  not  have  been 
mistaken  as  to  the  fact,  that  the  plaintiff  was  seeking  to 
recover  by  reason  of  his  having  been  compelled  to  pay  the 
amount  of  the  promissory  note,  which,  as  between  him 
and  the  defendant,  he  was  not  bound  to  pay.  That  is  the 
real  meaning  of  the  particulars ;  and  consequently  the  plain- 
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tiff  was  at  liberty  to  shew  that  the  note,  though  giyen  for 
valuable  consideration,  was  given  on  condition  only,  and 
could  not  be  enforced  until  that  condition  was  broken. 
The  defendant,  who  knew  perfectly  well  the  circumstances 
under  which  the  note  was  given,  could  not  have  been  mis- 
led as  to  his  defence  to  the  action,  for  he  must  have  sup- 
posed that  the  plaintiff  was  simply  seeking  to  recover  on 
the  ground  that  he  was  not  bound  to  pay  the  note.  The 
second  question  must  therefore  be  answered  in  the  affirma- 
tive, that  under  this  particular,  with  that  liberal  interpre- 
tation which  it  ought  to  receive,  it  was  competent  for  the 
plaintiff  to  shew  that  the  agreement  was  performed ;  and 
on  the  other  hand,  for  the  defendant  to  shew  a  breach  of 
it,  which  entitled  him  to  enforce  the  promissory  note 

[His  Lordship  then  adverted  to  the  third  question,  and 
proceeded:] — 

That  disposes  of  all  the  points  included  in  the  questions 
formally  put  to  u&  But  then  comes  a  matter  upon  which 
my  Brother  Plait  at  first  entertained  some  doubt,  but  has 
now  come  to  the  same  conclusion  as  myself,  namely,  whe- 
ther under  the  13  &  14  Vict  c.  61,  which  gives  the  appeal, 
we  are  not  strictly  confined  to  the  questions  submitted  to 
us  by  the  judge  of  the  county  court  The  14th  section  of 
that  statute  enacts,  "  that  if  either  party  in  any  cause  of  the 
amount  to  which  jurisdiction  is  given  to  the  county  courts 
by  this  Act  shall  be  dissatisfied  with  the  determination  or 
direction  of  the  said  Court  in  point  of  law,  or  upon  the  ad- 
mission or  rejection  of  any  evidence,  such  party  may  appeal 
from  the  same  to  any  of  the  superior  Courts  of  common 
law  at  Westminster,  two  or  more  of  the  puisne  judges 
whereof  shall  sit  out  of  term  as  a  Court  of  appeal  for  that 
purpose  &C.;  and  the  said  Court  of  appeal  may  either  or- 
der a  new  trial  on  such  terms  as  it  thinks  fit,  or  may  order 
judgment  to  be  entered  for  either  party,  as  the  case  may 
be,  and*  may  make  such  order  with  respect  to  the  costs  of 
the  said  appeal  as  such  Court  may  think  proper;  and  such 
order  shall  be  final/'    And  the  16th  section  enacts,  ''that 
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such  appeal  shall  be  in  the  fonn  of  a  case  agreed  on  b; 
both  parties  or  their  attomies;  and  if  they  cannot  agree^ 
the  judge  of  the  county  court,  upon  being  applied  to  by 
them  or  their  attomies,  shall  settle  the  case  and  sign  it 
&c/'   Now,  here  the  judge  doea  not  confine  himself  simply 
to  asking  the  three  questions,  and  stating  facts  sufficient 
to  render  them  intelligible,  but  he  sets  out  his  own  direc* 
tion  to  the  jury ;  and  we  must  assume  that  there  was  some 
object  in  doing  so.    Looking,  then,  to  the  summing  up, 
I  cannot  help  thinking  that  it  is  erroneoua    The  judge 
directed  the  jury  (inter  alia), ''  that  the  breach  by  the  plain- 
tiff of  any  one  of  the  stipulations  contained  in  the  agree- 
ment of  the  ]  7th  of  October,  1849,  would  entitle  the  defend- 
ant to  a  verdict''    That  is  perfectly  true;  but  he  goes  on 
to  say,  "  if  the  jury  should  be  of  opinion  that  the  plaintiff 
had  observed  them  all,  except  in  ceasing  to  deal  with  the 
defendant  for  ale,  &c.,  they  would  then  say  whether  the 
liquor  supplied  was  of  a  marketable  quality/'    It  is  diffi- 
cult to  see  how  they  could  have  been  of  opinion  that  the 
plaintiff  had  observed  all  the  conditions  with  that  excep- 
tion, for  there  was  evidence  that  he  broke,  one  of  them,  by 
sub-letting  without  the  defendant's  consent  in  writing.    In 
strictness,  however,  the  judge  ought  not,  on  the  evidence  of 
the  plaintiff,  to  have  left  to  the  jury  the  question  whether 
the  liquor  was  of  a  marketable  quality ;  for  if  on  one  or  more 
occasions  the  liquor  was  of  an  unmarketable  quality,  that 
did  not  authorise  the  plaintiff  to  avoid  the  contract,  and 
transfer  his  custom  elsewhere.    His  contract  is  to  purchase 
from  the  defendant  the  whole  of  the  ale  and  porter  consumed 
on  the  premises;  and  if  that  contract  is  literally  construed, 
the  quality  of  the  liquor  is  immaterial.     But  on  a  reason- 
able construction  of  it,  the  plaintiff  certainly  was  not  bound 
to  accept  liquor  unfit  to  be  drunk,  and  consequently  there 
was  a  corresponding  implied  obligation  on  the  part  of  the 
defendant  to  supply  liquor  of  a  proper  quality.     Then, 
what  is  the  consequence  of  bad  liquor  being  sent?    The 
plaintiff  was  at  liberty  to  return  it,  and  if  better  could  not 
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be  procured  on  that  particular  occasion,  to  get  some  else- 
where; and  if  the  defendant  continued  to  supply  bad  li- 
quor, the  plaintiff  might  sue  him  on  the  implied  contract 
Therefore,  it  does  not  follow  that  because  on  some  one  occa- 
sion the  liquor  was  bad,  that  the  plaintiff  had  a  right  to  dis- 
pense  altogether  with  the  contract;  and  as  the  direction  of 
the  judge  was  wrong  in  that  respect,  there  must  be  a  new 
trial  Probably,  at  the  next  trial,  the  jury  will  be  asked 
whether  the  plaintiff  has  not  violated  the  agreement  by 
sub-demising  without  the  consent  of  the  defendant  in  writ- 
ing, in  which  case  the  plaintiff  cannot  recover. 


Platt,  B. — I  am  of  the  same  opinion.  The  defendant 
demised  to  the  plaintiff  a  public-house  at  a  certain  rent ; 
and  the  plaintiff  entered  into  two  stipulations,  one  not  to 
underlet  without  the  defendant's  consent  in  writing,  the 
other  to  purchase  from  the  defendant  all  the  malt  liquor  con- 
sumed on  the  premises.  For  the  purpose  of  securing  a  due 
performance  of  this  agreement,  a  promissory  note  for  60L 
was  given  by  the  plaintiff  to  the  defendant.  It  appears  by 
the  evidence,  that  the  plaintiff  ceased  to  purchase  his  beer 
of  the  defendant  and  sublet  the  house,  so  that  there  were 
two  clear  breaches  of  the  agreement  The  defendant  in- 
dorsed over  the  note,  and  the  plaintiff  was  compelled  to 
pay  the  amount  to  the  indorsees.  The  plaintiff  thereupon 
brings  this  action  to  recover  that  sum,  and  he  claims  it  as 
money  paid  for  the  use  of  the  defendant  He  says  in  his 
particulars  that  the  money  was  paid  by  him  under  a  judg- 
ment obtained  on  that  promissory  note,  for  which  he  never 
received  from  the  defendant  any  value  or  consideration. 
It  seems  to  me  that  it  would  be  most  unjust  to  bind  down 
the  plaintiff  to  the  very  words  of  the  particulars,  when 
they  are  sufficient  to  point  out  the  ground  of  action.  Their 
substance  is:  "I  seek  to  recover  from  you  the  sum  of  mo- 
ney obtained  from  me  by  the  indorsees,  under  a  judgment 
upon  the  promissory  note  given  by  me  as  a  security  only." 
Could  the  defendant  doubt  that  the  question  to  be  tried 
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was  whether  he  had  any  right  to  sue  on  the  note, — for  the 
indorsees  were  only  suing  for  his  benefit?  Therefore,  I 
think  that  there  is  no  valid  objection  to  the  particulars, 
inasmuch  as  the  defendant  could  not  have  been  misled  by 
them.  Then,  as  to  whether  the  judge  was  justified  in  non- 
suiting the  plaintiff,  most  unquestionably  he  had  no  right 
to  nonsuit.  The  meaning  of  a  nonsuit  is,  that  the  plain- 
tiff will  not  stay  in  Court  to  hear  the  verdict  of  the  jury. 
But  if  he  chooses  to  take  their  opinion,  and  the  facts  shew 
that  he  has  no  cause  of  action,  it  is  the  duty  of  the  judge 
to  direct  the  jury  to  find  for  the  defendant  I  am  also  of 
opinion  that  the  judge  misdirected  the  jury.  If  he  had 
left  to  them  the  question  whether  the  plaintiff  had  sub- 
demised  the  premises  without  the  consent  of  the  defend- 
ant in  writing,  the  jury  must  have  found  for  the  defend- 
ant, as  there  was  a  clear  breach  of  the  agreement  in  that 
respect.  My  only  doubt  was,  whether  this  point  was  open. 
Now  the  14th  section  of  the  13  &  14  Vict  c.  61,  empowers 
the  Court  of  appeal  "  to  order  a  new  trial  on  such  terms  as 
it  may  think  fit,  or  order  judgment  to  be  entered  for  either 
party,  as  the  case  niay  be"  thus  shewing  that  the  whole 
case  is  submitted  to  the  consideration  of  the  Court.  Then 
the  15th  section  directs  the  appeal  to  be  in  the  form  of  a 
case,  that  is,  each  party  is  to  make  a  statement;  and  if 
they  do  not  agree  on  the  facts,  the  judge  is  to  be  the  ar- 
bitrator. There  is,  therefore,  nothing  in  those  sections 
confining  the  attention  of  the  Court  to  the  questions  for- 
mally asked ;  and  since,  in  the  present  case,  the  judge  has 
stated  how  he  directed  the  jury,  we  are  bound  to  look  at 
it,  and  see  whether  justice  has  been  done;  and  as  we  find 
that  the  summing  up  is  wrong,  it  is  our  duty  to  direct  a 
new  trial 
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Verdict  to  be  set  aside  and  a  new  trial 
had,  the  plaintiff  to  pay  the  costs  to  the 
defendant. 
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IN  THE  EXCHEQUER  CHAMBER, 

{In  Error  from  Ae  Court  of  Exchequer). 


p^  Q  Joiras  V.  Johnson  and  Mobqan. 

The  council  of    -Ln  this  caso  (a)  a  writ  of  error  having  been  brought  upon 
ScM^cE^pre^-  *^®  judgment  of  the  Court  of  Exchequer  by  the  plaintiff 

oualy  to  making 
a  borough  rate, 

made  an  estimate  under  the  5  &  6  Will.  4,  c.  70,  i.  92,  which  estimate  contained  (amongst  others)  the  two 
followi]i|[  items : — *^  Compensation  to  the  hite  town  derk,  three  years  and  a  haU^  1 05/.  1 4f .  1 M, ;  law  ex* 
penses,  800/.**  The  first  of  these  items  was,  as  it  expressed,  an  award  of  compensation  to  a  former  town- 
derk,  who  had  been  dismissed  from  his  situation  by  the  corporation.  The  second  item  had  been  includ- 
ed in  the  estimate  to  meet  the  demand  of  the  attorney  to  the  corporation  for  costs  and  disbursements. 
The  attorney  had  paid  the  sum  of  467/.  to  a  party,  to  saye  the  corporation' from  an  execution,  and 
this  sum  was  one  of  the  items  included  in  the  charges  as  a  disbursement  At  the  time  the  estimate 
waa  made,  the  attorney  had  not  ddivered  any  signed  bill  of  costs  to  the  corporation.  The  council 
afterwards  made  a  borough  zate^  -which  induded  the  sums  so  mentioned  in  the  estimate.  At  a 
meeting,  which  was  not  a  public  one^  the  borough  council  made  an  order,  which  directed  the  over- 
seers of  certain  parishes  within  the  borough  to  pay  the  proportions  assessed  upon  their  parishes  out 
of  die  poor  rates  made  and  collected ;  and  they  also  issued  a  warrant  to  their  treasurer,  command- 
ing him,  within  100  daysyVom  ike  date  thereof^  to  demand  from  the  oyerseers  the  said  proportions. 
The  treasurer  issued  his  precept  to  the  oyerseers,  requiring  them,  within  100  days  afler  tie  reempi 
thereof  to  pay  the  proportions  out  of  the  poor  rates  made  and  collected,  or  to  be  made  and  collected. 
A  warrant  was  issued  by  the  defendants,  one  of  whom  was  the  Ma3ror  of  Lichfield,  and  both  jus- 
tioes  of  the  borough,  against  an  oyerseer  who  had  not  paid  the  proportion  assessed  in  his  parish. 
This  warrant  contained  the  yenue  in  the  margin,  and  directed  a  tertain  sum  to  be  leyied  by  distress 
of  the  plaintifTs  goods,  and  proyided,  that  ^  if,  within  the  space  of  five  days  next  after  such  distress 
by  you  taken,  the  sum  of  &c.  shall  not  be  paid,  then  you  do  sell  the  said  goods  ;**  and  conduded 
thus: — ^Oiyen  under  our  hands  and  seals,  and  under  the  corporate  seal  of  the  said  borough  and 
dty.  T.  T.  (l.  s.),  M.  B.  M.  (i..  s.).  Justices  of  the  said  borough  and  dty;  Thomas  (corporation 
seal)  Johnson,  Mayor.**  The  defendant  Johnson  was  not  stated  in  the  body  of  the  warrant  to  be 
mayor  of  the  borough: — 
ffeldj  on  error,  by  the  Court  of  Exchequer  Chamber: 
First,  that  the  rate  was  yalid;  ai  a  borough  rate  need  not  be  made  in  public 
Secondly,  that  the  items  of  105/.  and  800/^  could  not  be  considered  as  by-^one  enpenaee^  so  as  to 
make  the  rate  retrospeetiye  widr  ngaxd  to  them,  as  the  questions  Telating  to  the  first  item  were  un- 
der litigation  at  the  time  of  the  moking  of  the  rate;  and  that,  as  to  the  second  item,  the  council  were 
justified  in  treating  such  expenses  as  not  actually  incurred  before  the  delivery  of  the  solidtor*s  bill; 
and  as  the  rate  was  good  upon  the  fitce  of  it.  and  the  overseer  (the  plaintiff)  had  not  appealed 
against  it,  he  could  not  object  to  it  as  against  the  defendants. 

Thirdly,  that  the  variance  between  the  precept  of  the  treasurer  and  the  warrant  of  the  mayor  as 
to  die  time  of  payment  was  immaterial;  and,  at  all  events,  that  the  plaintiff  could  not  comphun  d 
it,  as  he  had  thereby  a  further  time  for  payment  given  him. 

Fourthly,  that  the  plaintiff  was  liable  to  have  his  goods  seized  as  a  distress,  although  he  was  out 
of  office  before  the  distress  warrant  was  executed,  as  he  was  the  offender  under  tiie  55  Geo.  S,  e.  51, 
which  provides  that  the  offender's  goods  shall  be  seised,  and  gives  the  existing  overseers  pdwer  to 
make  a  rate  to  reimburse  him. 

Fifthly,  that  the  fiict  of  the  warrant  of  distress  being  under  the  hands  and  seals  of  the  two  de- 
fendants as  justices,  did  not  prevent  the  warrant  firom  being  the  warrant  of  one  of  them  as  mayor, 
the  warrant  having  his  signature  and  the  corporate  seal  attached  to  it. 

(a)  See  the  case,  6  £xch.  862. 
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below,  the  case  was  argued  (a)  in  the  Sittings  after  last        1852. 
Michaelmas  Term  (Dec.  1),  hj 

Oray,  for  the  plaintiff  in  error,  who  stated  that  he 
should  confine  his  argument  to  the  five  following  points  (6) : 
First,  that  the  rate  was  not  made  in  public,  and  was  invalid. 
Upon  this  point,  he  cited  the  Municipal  Corporation  Act, 
5&6Will.4,  a76,  8.  92;  55  Geo.  3,  c.  51,ss.  ]  &  12;  4&5 
Will.  4,  c.  48,  8.  1;  7  W.  4  &  1  Vict  c.  81. 

Secondly,  admitting  the  rate  to  be  good  upon  the  face 
of  it,  that  it  was  void,  inasmuch  as  it  included  some  retro- 
spective expenses — ^5  &  6  WilL  4,  c.  76,  s.  92,  Woods  v. 
Reed  (c).  Rex  v.  Justices  of  Kent  (d),  Rex  v.  Justices  of 
Flintshire(e),  Rex  v.  Chapel  Wardens  of  Bradford  (/),  and 
CcTtis  V.  Kent  Waterworks  Company  (gr). 

Thirdly,  that  the  warrant  of  the  treasurer  to  the  over- 
seers fixed  a  time  for  the  payment  of  the  rate,  which  time 
differed  from  that  fixed  by  the  warrant  of  the  mayor  to  the 
treasurer,  in  contravention  of  the  55  Geo.  3,  c.  51. 

Fourthly,  that  the  fifth  plea  in  bar  was  bad,  as  it  ap- 
peared therefrom  that  the  plaintiff  was  out  of  office  at  the 
time  of  the  distress,  and  overseers  are  not  liable  to  have 
their  goods  seized  when  they  are  out  of  office  (A) — ^55  Geo. 
3,  c.  51,  ss.  12  &  14.    And, 

Fifthly,  that  as  the  7  WilL  4  &  I  Vict  c.  81,  s.  1,  re- 
quired the  warrant  to  be  under  the  hands  and  seals  of  either 
two  justices  of  the  peace  or  of  the  mayor,  and  as  the  war- 

(a)  Before  Patteson^  J.,  Cole-  (c)  2  M.  &  W.  777. 
ridge,  J.,  Ifaide,  J.,  Wig/aman,  J ,  ((Q  10  B.  &  C.  477. 
Oretmpell,  J.,  jEtU,  J.,  WiUiams,  J.,  (e)  5  B.  &  Aid.  761. 
&Dd  Tal/ourd,  J.  (/)  12  East,  666. 

(b)  The  substanoe  of  these  ob-  (g)  7  B.  &  C.  314. 
jectiosB  fhUy  appears  from  the  (A)  This  point  is  omitted  in 
judgment  of  the  Court  of  Exche-  the  report  of  the  case  in  the 
quer  Chamber,  and  from  the  re-  Court  below, 
port  of  the  case  in  the  Court  be- 
low. 

VOL.  VII.  H  n  EXCH. 
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« 

185S.  rant  was  signed  and  sealed  by  two  justices,  it  was  a  p<afect 
instrument  before  the  corporate  seal  and  signature  of  the 
mayor  were  attached,  and  therefore  that  both  of  the  avow- 
ries were  not  proved. 

Keating  (with  whom  was  Whitmore)  appeared  for  the 

defendants  in  error;  but  he  was  stopped  by  the  Courts  who 

intimated  that  they  would  call  upon  him  if  they  should 

find  it  necessary  to  hear  any  argument  upon  the  part  of 

the  defendants. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Patteson,  J. — ^In  this  case,  which  was  argued  in  last 
Term,  the  first  objection  taken  was,  that  the  boroi:^h  rate 
for  which  the  distress  was  made  was  not  made  in  public. 
The  powers  given  to  make  such  a  rate  is  by  section  92  of 
the  5  &  6  Will  4,  a  76,  by  which  it  is  enacted,  that  Hie 
council  shall  have  all  the  powers  "  which  any  justices  of 
the  peace  assembled  at  their  general  or  quarter  sessions  in 
any  county  in  England  have  within  the  limits  of  their  com-* 
mission,  by  virtue  of"  the  stat  5S  Geo.  8,  c.  51,  ^  or  as 
near  thereto  as  the  nature  of  the  case  will  admit"  &c; 
''and  all  warrants  required  by  the  said  Act  to  be  issued 
under  the  hands  and  seals  of  two  or  more  justices,  shaH  in 
like  case  be  signed  by  the  mayor,  and  sealed  with  tlie  seal 
of  the  borough."  The  55  Geo.  J,  c.  51,  directs  the  county 
rate  to  be  made  by  the  justices  at  sessions,  but  is  silent  as 
to  its  being  made  in  publia  It  seems  that  a  practice  had 
prevailed,  by  which  the  business  required  to  be  transacted 
by  the  justices  at  general  or  quarter  sessions  Was  conduct- 
ed in  private;  and  to  remedy  this,  the  4  &  5  Will  4,  a  48, 
was  passed,  which  enacts,  that  all  business  appertaining  to 
county  rates  shall  be  done  and  transacted  publicly,  and  in 
open  court,  and  if  done  otherwise,  it  should  not  be  binding 
or  effectual.    This  latter  statute  is  not  referred  to  in  tenuB 
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bj  the  5  &  6  Will  4,  c.  76,  &  92;  but  it  is  contended  by  the  1862. 
counsel  for  the  plaintiff,  that  as  it  is  a  declaratory  Act,  it 
has  put  a  construction  upon  the  55  Geo.  3,  c.  51;  and  that, 
therefore,  the  reference  to  the  latter  Act  in  the  5  &  6  Will  4, 
a  76,  &  92,  obliges  the  town  council  of  any  borough  to 
make  a  borough  rate  in  publia  Now  the  town  council  of 
a  borough  are  a  representative  body,  but  the  justices  of 
sessions  are  not.  There  is  also^  no  clause  throughout  the 
5  &  6  WilL  4,  c.  76,  which  requires  any  of  the  proceedings 
of  the  town  council  to  be  conducted  in  public;  nor  have 
they  any  general  or  open  court  in  which  they  transact  busi- 
ness. It  may  well  be,  therefore,  that  the  legislature  pur- 
posely omitted  any  reference  to  the  4  &  5  WilL  4,  c.  48,  in 
the  5  &  6  WilL  4,  c.  76.  But  further,  the  words  of  the 
92nd  section  are,  "  as  near  thereto  as  the  nature  of  the  case 
will  admit;''  and  the  nature  of  the  case  will  not  admit  of 
the  town  council  transacting  their  business  publicly  in  open 
court,  they  not  having  such  a  court  Again,  the  transact- 
ing of  business  in  open  court  is  not  a  power,  but  rather  a 
restriction  of  the  powers,  of  the  ju8tice&  There  is  no  provi- 
sion ordering  the  making  of  a  borough  rate  by  the  council 
to  be  public.  We  have  no  hesitation  in  saying,  that  it  is 
not  necessary  that  the  rate  should  be  made  in  pubUc 

The  second  objection  is  that,  though  the  rate  in  ques- 
tion is  good  on  the  &ce  of  it,  yet  it  is  void,  because  the 
estimate  of  the  expenses  for  defirfQring  which  the  rate  is 
made  includes  some  expenses  already  incurred;  and  the 
case  of  Woods  v.  Reed  is  cited  as  a  direct  authority  on  this 
point  The  92nd  section  of  the  5  &  6  WilL  4,  speaks  of 
the  borough  fund,  and  in  the  early  part  of  it  specifies  the 
purposes  to  which  the  borough  fund  shall  be  applied,  and, 
amongst  others,  mentions  the  payment  of  various  expenses 
incurred  under  the  provisions  of  the  Act  Such  expenses 
must  necessarily  have  been  incurred  before  the  expending 
of  the  borough  funds  in  payment  of  them,  therefore  that 
part  of  the  section  clearly  affords  an  answer  to  the  question 

H  H  2 
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1852.  now  before  us.  The  section  first  contemplates  the  case  of 
the  borough  fund,  arising  from  the  ordinary  revenues  of  the 
borough,  being  more  than  sufficient  for  the  purposes  speci- 
fied^ and  provides  for  the  application  of  the  surplus;  it 
then  contemplates  the  borough  fund  being  insufficient  for 
the  purposes  specified,  and  it  provides  for  that  case:  "  The 
council  of  the  borough  is  hereby  authorised  and  required 
from  time  to  time  to  estimate,  as  correctly  as  may  be,  what 
auiQunt  in  addition  to  such  fund  will  be  sufficient  for  the 
payment  of  the  expenses  to  be  incurred  in  carrying  into 
effect  the  provisions  of  this  Act/'  and  to  raise  the  amount 
by  a  rate;  "  and  all  such  sums  levied  in  pursuance  of  such 
borough  rate  shall  be  paid  over  to  the  account  of  the  bor 
rough  fund."  The  Court  of  Exchequer,  in  Woods  v.  Reed, 
construed  these  words  "  to  be  incurred"  in  reference  to  the 
time  of  making  the  rate,  and  by  analogy  to  the  cases  of 
poor  rates  and  church  rates,  which  cannot  be  made  retro- 
spectively for  the  payment  of  charges  or  expenses,  but  must 
be  prospective;  and  they  held  that  an  assessment  by  the 
town  council  for  bygone  expenses  would  vitiate  a  rate 
otherwise  good  on  the  face  of  it.  The  principle  recognised 
in  the  case  of  church  rates  is,  that  the  rate  payers  ought  to 
be  liable  only  for  the  expenses  incurred  whilst  they  are 
rate  payers,  and  are  not  to  be  contributory  to  those  incur- 
red before  they  become  so.  This  seems  applicable  to  the 
case  of  a  borough  rate  equally  with  any  other,  but  still  it 
may  be,  that  the  words  '^  to  be  incurred,"  used  in  this  sec- 
tion, may  have  reference,  not  to  the  time  of  the  making  of 
the  rate,  but  to  the  time  of  the  passing  of  the  Act  If  thb 
be  the  true  construction,  the  case  of  Woods  v.  Meed  cannot 
be  supported.  But  without  positively  determining  that 
point,  we  think  there  are  other  answers  to  this  objection 
which  render  it  untenable.  In  the  first  place,  the  special 
verdict  does  not  distinctly  shew  that  the  items  objected 
to  in  the  estimate  were  properly  bygone  expenses.  They 
appear  to  be  sums  paid  by  way  of  compensation  to  the 


HILARY  VACATION,    15  VICT.  457 

former  town  clerk,  the  amount  of  which  could  not  be  told  1852. 
at  the  time  of  the  making  of  the  rate,  bat  which  were  still 
under  litigation ;  also  the  expenses  of  various  litigations 
which  were  at  the  time  not  fully  ascertained,  part  of  which 
was  paid  by  the  town  clerk  of  his  own  accord,  and  out  of 
his  own  funds,  and  would  come  into  the  estimate  of  the 
amount  required  to  be  raised.  Some  latitude  must,  we 
think,  be  allowed ;  and  particularly  in  cases  of  litigation, 
the  council  may  be  justified  in  treating  the  expenses  as 
expenses  not  actually  incurred  before  the  delivery  of  the 
solicitor's  bill.  It  does  not  therefore  clearly  appear  that 
those  sums  were  bygone  expenses.  In  the  next  place,  the 
rate  being  good  upon  the  face  of  it^  and  unpaid,  the  de- 
fendants, acting  only  as  justices,  and  not  having  made* 
either  the  rate  or  the  estimate,  were  justified  in  issuing 
their  warrant  of  distress;  and  the  plaintiff  cannot  say  the 
rate  is  bad  as  regards  them.  It  is  not  said  that  the  plaintiff 
was  a  person  not  liable  to  be  rated,  and  even  if  the  rate  be 
wrong,  he  cannot  raise  that  question  in  this  action.  This 
point  was  not  taken  in  Woods  v.  Reed,  If  the  plaintiff  be 
aggrieved  by  the  rate,  he  may  appeal  to  the  recorder  of  the 
borough  under  the  92nd  section. 

The  third  objection  is,  that  the  warrant  of  the  treasurer 
to  the  overseers  does  not  fix  the  same  time  as  the  warrant 
of  the  mayor  to  the  treasurer,  the  latter  being  for  payment 
within  100  days  after  date,  and  the  former  within  100  days 
after  the  receipt  of  the  treasurer's  warrant;  and  it  is  con- 
tended, that  the  55  Geo.  3,  c.  51,  s.  12,  requires  the  same 
time  to  be  specified  in  each  in  a  clear  and  positive  man- 
ner; and  that  the  treasurer's  warrant  is  altogether  void,  if 
it  does  not  agree  in  this  respect  with  that  of  the  mayor. 
This  objection  is  shaped  in  two  ways:  first,  with  regard  to 
the  avowry  itself;  secondly,  with  regard  to  the  finding  in 
the  special  verdict.  The  avowry  states  in  substance,  that 
the  council,  to  wit,  on  the  1 9th  of  July,  made  a  rate,  and 
appointed  a  treasurer  to  collect  it,  and  ordered  the  over- 
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1862.  seers  to  pay  it  out  of  the  poor  rates,  but  does  not  mention 
any  time;  and  then  it  states,  that  the  mayor,  to  wit,  on  the 
day  and  year  last  aforesaid,  made  a  warrant  to  the  trea- 
surer, commanding  him,  within  100  days  from  the  date 
thereof,  to  demand  and  collect  and  receive  the  money 
from  the  overseers;  and  thereupon  the  treasurer  made  his 
warrant  to  the  overseers,  and  thereby  demanded,  that  with- 
in 100  days  next  after  the  receipt  thereof,  they  should  pay 
the  money;  and  that  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  a  copy  of  such  warrant  was  left  at  the  house 
of  and  received  by  the  plaintiff.  It  is  argued,  that  this 
avowry  can  only  be  supported  by  treating  the  days  men- 
tioned as  material,  by  which  it  would  appear  that  both 
warrants  were  on  the  same  day,  and  that  the  warrant  by 
the  treasurer  was  received  on  the  day  of  the  date;  so  that 
100  days  from  that  date,  or  100  days  from  the  receipt, 
would  embrace  precisely  the  same  time.  If  it  did  not,  the 
warrant  of  the  treasurer,  according  to  the  argument,  would 
be  void.  But  then,  if  the  avowry  be  so  construed,  the 
finding  of  the  special  verdict,  that  it  was  received  on  the 
29th  of  July,  would  shew  that  the  avowry  was  not  proved. 
This  argument  proceeds  on  the  supposition,  that  the  war- 
rant of  the  treasiirer  would,  if  it  did  not  correspond  ex- 
actly as  to  the  time  of  payment  with  that  of  the  mayor, 
be  void  under  the  provisions  of  the  55  Oeo.  3,  c.  51,  s.  12. 
But  we  are  of  opinion,  that  the  statute  is  in  that  respect 
directory;  and  whatever  might  have  been  the  case  if  the 
time  had  been  abridged,  the  warrant  is  not  vitiated  by  the 
extension  of  the  time,  as  no  distress  could  be  made  till  the 
more  extended  time  mentioned  in  it  had  elapsed.  The 
days  laid  in  the  avowry  under  a  videlicet  are  not  strictly 
material,  and  whether  or  not  it  might  be  open  to  special 
demurrer,  it  is  good  after  verdict,  unless  there  be  any  vari- 
ance. We  may,  however,  observe,  that  the  mayor's  war- 
rant does,  in  truth,  give  the  extended  time,  because  it 
directs  the  treasurer  to  apply  for  a  distress  warrant,  if  the 
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money  be  not  paid  within  100  days,  demand  haying  been        186S. 
first  made;  the  fair  meaning  of  which  is,  that  the  payment 
is  to  be  within  100  days  after  demand  made. 

The  fourth  objection  arises  on  the  demurrer  to  the  fifth 
plea  in  bar>  namely^  that  the  plaintifi^,  being  out  of  office  at 
the  time  of  the  distress,  was  not  liable  to  have  his  goods 
seised  An  answer  was  given  in  the  course  of  the  argu- 
ment, and  acquiesced  in  by  the  counsel  for  the  plaintiff, 
that  the  distress  is  given  for  the  offender's  goods,  and  the 
plaintiff  was  the  offender;  and  by  the  statute,  the  over- 
seers can  make  a  rate  to  reimburse  him. 

A  fifth  objection  was  taken  (which  is  in  truth  only  a 
question  of  costs),  and  it  was  contended  that  both  avowries 
were  not  supported;  for,  the  warrant  of  distress  having  been 
signed  by  the  defendant  Johnson  as  a  justice,  he  could  not 
afterwards  sign  it  as  mayor;  but  we  are  opinion  that  he 
might  act  in  both  characters,  and  that  the  warrant  is  not 
less  the  warrant  of  the  mayor,  because  it  is  also  that  of  the 
justice.    On  these  grounds  the  judgment  must  be  affirmed 

Judgment  affirmed 


460 


KXCHSQUBR  BEP0&T8. 


1852. 


Fth.6. 


Co£  V.  Platt  and  Another. 


Held  in  the  Ex-  J[n  this  case,  the  Court  of  Exchequer  havinfi^  arrested  the 
ber,  aflkming     judgment  (a),  the  plaintiff  brought  a  writ  of  error,  which 

was  now  argued  (6)  by 


Knowlea  for  the  plaintiff  {AtherUm  with  him). — The 
judgment  of  the  Court  below  was  founded  solely  upon  the 
language  of  the  21st  section  of  the  7  &  8  Vict  c.  1^  (c). 


the  judgment 
of  the  Court  of 
Exchequer, 
that,  under  the 
Factory  Act, 
7  &  8  Vict  c. 
15,  B.  2], the 
occupier  of  a 
mil]  is  onlj 
bound  to  pro- 
Tide  a  Kcure  fence  for  the  mill-gearing  and  machinery,  and  to  keep  up  the  fence  when  the  parta  re- 
quired to  be  fenced  are  in  motion  for  some  manu&cturing  process.  Therefore,  where  the  dedan- 
tion  stated  that  the  defendants  were  the  occupiers  of  a  building  in  which  steam  power  was  used  to 
work  machinery  employed  in  manufacturing  cotton,  and  in  part  of  which  building  there  wa*  certain 
mill-gearing,  being  a  shaft,  which  was  worked  and  put  in  motion  by  the  said  steam  power;  yet  the  de- 
fendants disr^[arded  their  duty  in  this,  that  the  shaft  was  not  securely  fenced,  contrary  to  the  form 
of  the  statute,  whereby  the  plaintiff  received  great  bodily  injury,  Ac;  such  declaration  was  held  bad 
in  arrest  of  judgment,  for  not  shewing  that,  at  the  time  of  the  accident,  the  machinery  was  in  motion 
for  some  manuracturing  process. 


(a)  See  6  Exch.  752. 

(b)  Before  PcUtuon^  J.,  Cole- 
ridgSfJ^  i/a«^,  J.,  WighimanfJ., 
Cresawell,  J^  WiUiamt,  J.,  and 
TcU/ourd,  J. 

{e)  The  following  are  the  ma- 
terial sections  referred  to  in  the 
course  of  the  argument : — 

Sect.  21  enacts,  "That  every 
fly-wheel  directly  connected  with 
the  steam-engine  or  water-wheel, 
or  other  mechanical  power,  whe- 
ther in  the  engine-house  or  not, 
and  every  part  of  a  steam-engine 
and  water-wheel,  and  every  hoist 
or  teagle,  near  to  which  children 
or  young  persons  are  liable  to 
pass  or  be  employed,  and  all 
parts  of  the  mill  gearing  in  a 
factory,  shall  be  securely  fenced; 
and  every  wheel-race  not  other- 
wise secured  shall  be  fenced  close 
to  the  edge  of  the  wheel-race; 
and  the  said  protection  to  each 
part  shall  not  be  removed  while 


the  parts  required  to  be  fenced 
are  in  motion  by  the  action  of 
the  steam-engine,  water*wh0el, 
or  other  mechanical  power,  for 
any  manufacturing  process." 

Sect  42  enacts,  ''That  notice 
in  writing  of  an  intention  to  pre- 
fer a  complaint  that  a  child  or 
young  person  had  been  employed 
in  a  &ctory  in  which  sufficient 
means  had  not  been  employed 
or  continued  for  protecting  the 
workers  from  being  wetted,  or 
for  preventing  the  escape  of 
steam  into  the  room  occupied  by 
the  workers,  or  that  any  part  of 
the  aforesaid  machinery,  hoist 
or  teagle,  or  wheel-race,  has  not 
been  securely  fenced,  shall  be 
given  four  days  at  least  previous 
to  the  day  fixed  for  hearing  the 
complaint ;  and  if  the  party  com- 
plained against  intend  to  bring 
forward  any  millwright  or  other 
person  skilled  in  the  construe- 
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without  reference  to  the  other  sections,  which  explain  its 
meaning.    The  main  object  of  that  Act  was  to  protect 


1802. 


tion  of  the  aforesaid  machinery 
as  a  witness  at  the  hearing  of 
the  case,  he  shall  give  notice  in 
writing  of  such  intention  to  the 
inspector  or  sub-inspector,  who 
ahall  be  the  complainant^  forty- 
eight  hours  previous  to  the  day 
fixed  for  hearing  the  case.'' 

Sect.  43  enacts,  '"That  if  an  in- 
spector or  sub-inspector  shall  ob- 
serve in  a  factory  any  part  of  the 
machinery  of  any  kind  or  de- 
scription, or  any  driving-strap  or 
band,  not  securely  fenced,  which 
he  shall  deem  likely  to  cause  bo- 
dily injury  to  any  person  em- 
ployed in  such  &ctory,  he  shall 
give  notice  in  writing  to  the  oc- 
cupier of  such  factory  or  his 
agent  of  such  part  of  the  machi- 
nery, or  such  strap  or  band,  as 
he  shall  deem  to  be  dangerous, 
according  to  the  form  and  direo- 
tions  given  in  Schedule  (D.)  to 
this  Act  annexed ;  and  the  occu- 
pier of  the  £Euitory,  or  his  agent, 
shall  sign  a  duplicate  copy  of 
such  notice  in  acknowledgment 
of  his  having  received  it:  Pro- 
vided always,  that  upon  an  ap- 
plication in  writing  made  by  the 
occupier  of  the  factory,  within 
fourteen  days  after  he  shall  have 
received  such  notice,  two  arbi- 
trators, skilled  in  the  construc- 
tion of  the  kind  of  machinery  to 
which  such  notice  refers,  shall  be 
appointed,  one  of  whom  shall  be 
named  by  the  occupier  of  the 
factory  in  the  aforesaid  applica- 
tion, and  the  other  by  the  in- 
spector of  the  district,  with  the 


least  possible  delay  after  he  shall 
have  received  such  application ; 
and  the  said  arbitrators  shall 
proceed  to  examine  the  machi- 
nery alleged  to  be  dangerous, 
within  fourteen  days  of  Uie  ap- 
pointment of  the  arbitrator  nam- 
ed by  the  inspector;  and  if  the 
arbitrators  ito  '  appointed  shall 
not  agree  in  opinion,  the  said  ar- 
bitrators shall  choose  a  third  ar- 
bitrator  possessiog    a    similar 
knowledge  of  machinery;  and  if 
the  said  arbitrators,  or  any  two 
of  them,  shall  sign  an  opinion  in 
writing  addressed  to  the  inspec- 
tor of  the  district,  that  it  is  un- 
necessary or  impossible  to  fence 
the  machinery,  or  strap  or  band, 
alleged  in  the  notice  to  be  dan- 
gerous, the  inspector  of  the  dis- 
trict>  on  receipt  of  the  same,  shall 
cancel  the  said  notice ;  and  if  the 
decision  of  the  arbitrators  shall 
be,  that  it  is  unnecessary  or  im- 
possible to  fence  the  machinery 
so  alleged  to  be  dangerous,  the 
expense  of  such  reference  shall 
be  paid  as  other  expenses  under 
this  Act ;  but  if  the  decision  of 
the  arbitrators  shall  be,  that  it  is 
necessary  and  possible  to  fence 
the  said  machinery,  then  the  ex- 
penses of  the  reference  shall  be 
paid  by  the  occupier  of  the  fiio- 
tory,  and  shall  be  recoverable  as 
the  penalties  under  this  Act  are 
recoverable." 

Sect  59  enacts,  "That  the 
penalty  for  not  fencing  the  seve- 
ral parts  of  the  machinery,  hoist 
or  teagle,  and  wheel-race,  required 
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children  and  young  persons ;  though,  in  effecting  that  ob- 
ject>  regulations  are  imposed  which  bind  all  persona  Even 
if  the  2 1st  section  be  read  alone,  the  judgment  of  the 
Court  below  cannot  be  supported;  but  certainly  not  if 
construed  in  connection  with  other  sections.  The  21st 
section  consists  of  two  independent  provisions:  the  first 
is  a  general  enactment  that  all  machinery  ''shall  be  se- 
curely fenced;'^  the  second,  which  is  in  ease  of  the  mill- 
owner,  shews  under  what  circumstances  the  fencing  may 
be  removed.  The  omission  to  have  the  machinery  securely 
guarded  is  a  distinct  and  substax^ive  offence^  without  re- 
ference to  its  being  in  motion  for  a  manufacturing  process. 
The  ordinary  rule  of  construction  is,  that  the  words  of  a 
statute  should  be  so  read  as  to  give  effect,  if  possiblci  to 


by  this  Act  to  be  fenced,  shall 
be  not  less  than  6/.,  and  not  more 
than  20;." 

Sect  60  enacts,  ''That  if  any 
person  shall  suffer  any  bodily 
injury  in  consequence  of  the 
ocenpier  of  a  fkctory  having  ne- 
glected to  fence  any  part  of  the 
machinery,  or  any  hoist  or  teagle^ 
or  any  wheel-race,  required  by 
this  Act  to  be  securely  fenced,  or 
having  neglected  to  fence  any 
part  of  the  machinery,  or  any 
driving  strap  or  band,  in  the  fac- 
tory, of  which  he  shall  have  re- 
ceived notice  in  writing  from  an 
inspector  or  sub-inspector,  as 
hereinbefore  provided,  that  the 
same  was  deemed  to  be  danger- 
ous, the  occupier  of  sudi  fitctory 
shall  pay  a  penalty  not  less  than 
10?.  and  not  more  than  100?.; 
and  the  whole  or  any  part  of  such 
penalty  may  be  applied  for  the 
benefit  of  the  injured  person,  or 
otherwise  as  the  Secretary  of 
State  shidl  determine;  and  so 


much  of  such  penalty  as  shall 
not  be  applied  as  aforesaid  shall 
be  applied  as  other  penaltiea  xnt- 
der  thia  Act:  Ptevided  alwi^ys, 
that  the  occupier  of  the  fiictory 
shall  not  be  liable  to  any  sudi 
penalty,  if  the  notice  which  he 
shall  have  received  from  an  in- 
spector or  sub-inspector  shall 
have  been  cancelled  as  herein- 
before provided,  or  that  in  any 
proceeding  against  an  occupier  of 
a  tByctory  iar  not  securely  fencing 
that  part  of  the  machinery,  hoist, 
teagle,  or  wheel-race,  by  which 
such  bodily  injury  was  inflicted, 
the  complaint  shall  have  been 
heard  and  dismissed  previous  to 
the  time  when  such  bodilyinjury 
was  inflicted." 

Sect,  64  enacts,  ''That  the 
penalty  for  any  o£fence  against 
the  Factory  Act  as  amended  by 
this  Act,  for  which  no  specific 
penalty  is  hereinbefore  provided, 
shall  be  any  sum  not  less  Uian 
2l.y  and  not  more  than  5/.** 
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every  part  of  them.    It  is  not  to  be  supposed  that  the  le-      ^I8d2. 
gislature  intended  needlessly  to  repeat  the  same  thing; 
but  if  the  construction  given  by  the  Court  below  to  the 
first  part  of  this  section  be  correct,  the  second  part  is 
unnecessary.    If  a  fence  is  required  only  whilst  the  ma- 
chinery is  in  motion  for  a  manufacturing  process,  why 
enact  that  the  protection  shall  not  be  removed  whilst  the 
parts  required  to  be  fenced  are  in  motion  for  a  manu- 
facturing process?    [Coleridge,  J. — ^The  meaning  is  this: 
as  a  general  rule,  every  part  of  the  machinery  must  be 
securely  fenced;  it  may  be  necessary,  at  certain  times,  to 
remove  the  fencing;  but  that  shall  never  be  done  while 
the  parts  are  in  motion  for  a  manufacturing  process.] 
That  construction  ^ves  no  efiect  to  the  latter  branch  of 
the  section.    It  is  idle  to  provide  that  the  fencing  shall 
not  be  removed  during  a  particular  time,  if  it  is  only  to  be 
kept  up  during  that  time.    The  construction  contended 
for  is  supported  by  reference  to  the  42nd  section,  which 
relates  to  notices  of  complaint  that  machinery  "  has  not 
been  securely  fenced,'^  no  mention  being  there  made  as  to 
its  being  in  motion  for  any  manufacturing  process    The 
43rd  section  shews  more  clearly  the  meaning  of  the  legis- 
lature.   By  that  section,  if  the  inspector  shall  observe  any 
part  of  the  machinery  ^*  not  securely  fenced,''  he  is  to  give 
notice  to  the  occupier  of  the  factory,  according  to  the  form 
in  Schedule  (D.)    That  form,  again,  only  contains  a  notice 
that  the  machinery  is  dangerous,  without  reference  to  its 
being  in  motion  for  a  manufacturing  process.    The  43rd 
section  also  provides  for  the  appointment  of  arbitrators  to 
examine  the  machinery  alleged  to  be  dangerous.   The  69th 
section  imposes  a  penalty  ''for  not  fencing  the  several 
parts  of  the  machinery,-  &c.,  required  by  that  Act  to  be 
fenced.''    Again,  the  60th  section,  which  imposes  a  penalty 
for  not  fencing  dangerous  machinery  ailer  notice,  uses 
similar  language.     Under  those  sections,  it  would  not  be 
necessary  for  the  conviction  to  state  that  the  penalty  was 
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1851  incnrred  for  not  fencing  the  macbinery  whilst  in  motion 
Cos         for  a  manufacturing  process,  but  only  that  it  was  not  se- 

Platt.  curely  fenced.  The  64th  section  provides  a  penalty  for 
any  offence  for  which  no  specific  penalty  is  before  pro- 
yided,  and  would  therefore  apply  to  an  offence  under  the 
latter  part  of  the  21st  section,  viz.  the  removal  of  the  fence 
while  the  machinery  was  in  motion  for  a  manufacturing 
process;  the  59th  section  having  provided  a  penalty  for 
the  offence  of  "not  fencing/'  [Wiffhtman,  J. — Suppose 
the  fencing  was  removed  for  the  purpose  of  cleaning  or 
trying  the  machinery,  would  that  be  an  offence?]  If  so, 
that  fact  should  come  by  way  of  answer  from  the  other 
side.  [Patteson,  J. — ^The  declaration  does  not  allege  that 
the  machinery  was  never  securely  fenced;  the  averment 
is,  that  whilst  it  was  in  motion  by  steam  power  it  was  not 
securely  fenced.]  After  verdict,  every  intendment  will  be 
made  in  support  of  the  declaration. 

Hiufh  HiU  (J.  Henderson  with  him)  for  the  defendants. 
— ^The  declaration  is  not  sufficient.  In  order  to  apply  the 
correct  rule  of  construction,  the  object  of  the  statute  should 
be  regarded.  The  3  &  4  Will  4,  c.  1 03,  which  is  incorpor- 
ated with  the  7  &  8  Vict.  c.  15,  is  intituled  "An  Act  to 
regulate  the  labour  of  children  and  young  persons  in  the 
mills  and  factories  of  the  United  Kingdom."  It  recites, 
that  "it  is  necessary  that  the  hours  and  labour  of  children 
and  young  persons  employed  in  mills  and  factories  should 
be  regulated,''  &c.  Those  two  classes  are  specially  desig- 
nated, and  the  meaning  of  the  terms  "child"  and  "young 
persons,"  is  defined  by  the  78rd  section  of  the  7  &  8  Vict, 
a  15,  viz.  persons  under  the  age  of  thirteen  years,  and  per- 
sons of  the  age  of  thirteen  years,  and  under  the  age  of 
eighteen  years.  The  3  &  4  Will  4,  c.  103,  imposes  certain 
regulations  with  regard  to  the  time  of  their  employment 
and  physical  capacity  for  working;  which  regulations  are 
modified  by  the  7  &  8  Vict.  c.  15,  ss.  7—19.     The  .20th  sec- 
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tion  enacts,  that  no  child  or  young  person  shall  be  allowed  l^^ 
to  clean  any  part  of  the  mill-gearing  while  the  same  is  la 
motion,  or  be  allowed  to  work  between  the  fixed  and  tra- 
versing part  of  anj  self  acting  machine,  while  the  latter  is 
in  motion,  in  neither  case  saying  '^  for  any  manufacturing 
process."  The  term  "  mill-gearing"  is  defined  by  the  73rd 
section  '^  to  comprehend  every  shaft,  &c,  by  which  the  mo- 
tion of  the  first  moving  power  is  communicated  to  any 
machine  appertaining  to  the  manufacturing  process/'  The 
21st  section  is  one  entire  enactment,  stating  that  the  mill^ 
gearing  shall  be  securely  fenced,  and  that  such  fencing 
shall  not  be  removed  while  the  parts  are  in  motion  for 
any  manufacturing  process.  This  declaration  is  consistent 
with  the  fact  that  the  mill-gearing  was  in  motion  for  the 
purpose  of  examining  or  repairing  the  machine.  [Wight- 
man^  J. — Ought  not  that  to  have  come  from  the  defendants 
by  way  of  plea?]  The  latter  part  of  the  21st.  section  is 
not  a  proviso,  but  a  portion  of  a  substantive  enactment 
The  statute  only  imposes  a  duty  while  the  maobiuery  is 
in  motion  for  any  manufacturing  process,  and  no  breach 
of  that  duty  is  shewn  by  this  declaration.  A  plea,  such 
as  is  suggested,  would  be  bad  as  amounting  to  the  general 
issue.  The  20th  section  distinguishes  between  mill-gear- 
ing and  machinery.  The  term  ''mill-gearing"  is  not  men- 
tioned in  the  42nd,  43rd,  59th,  or  60th  sections,  and  the 
form  of  notice  in  Schedule  (D.)  refers  to  machinery  only. 

Knovies  replied. 

Pattbson,  J. — ^There  are  many  provisions  in  this  Act  of 
Parliament  with  respect  to  the  fencing  of  mill-gearing  and 
machinery;  and  some  sections  have  been  referred  to  which 
require  inspectors  to  give  notice  that  the  machinery  is 
dangerous,  before  any  penalty  is  incurred.  But  those 
sections  are  with  reference  to  there  being  no  fencing  what- 
ever provided.    If  an  inspector  saw  part  of  the  machinery 
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185S.  not  fenced,  and  inquired  the  reason,  the  answer  would  pro* 
bablj  be  that  there  was  a  fence,  but  it  was  removed  be- 
cause the  mill  was  not  at  work  In  such  a  case  no  penal- 
ty would  be  incurred  Then  comes  the  question,  what  is 
the  meaning  of  the  2l8t  section;  and  whether  this  declar- 
ation discloses  any  violation  of  its  provisions.  It  has 
been  observed,  that  the  20th  section  does  not  contain  the 
words  "  for  any  manufacturing  process,"  and  therefore  the 
legislature,  in  inserting  those  words  in  the  21st  section, 
must  have  had  a  different  object  in  view.  Now,  the  de- 
claration states,  that  the  defendants  were  the  occupiers  of 
a  building  used  to  work  machinery  employed  in  manu- 
facturing cotton,  "  in  part  of  which  building  there  was,  be- 
fore and  at  the  time  of  the  committing  of  the  grievances^ 
certain  mill-gearing,  being  a  shaft,  which  was  then  work- 
ed and  put  in  motion  by  steam  power,"  but  it  does  not  go 
on  to  say  for  what  purpose  it  was  in  motion.  The  declara- 
tion then  states  that  the  plaintiff  was  lawfully  in  the  milU 
and  that  the  defendants  disregarded  their  duty  in  this, 
'*  that  the  shaft  was  not  then  securely  fenced."  The  word 
''  then"  must  have  reference  either  to  the  time  when  the 
plaintiff  was  in  the  mill,  or  to  the  time  when  the  accident 
occurred.  Assuming  it  to  mean  the  latter,  the  allegation 
is,  that  the  shaft  was  then  in  motion,  and  not  securely 
fenced.  Then,  is  it  necessary  to  add  that  it  was  in  motion 
"  for  some  manufeu^turing  process  f"  We  are  all  of  opinion 
that  the  latter  part  of  the  21st  section  does  not  come  by 
way  of  proviso.  The  fallacy  of  the  argument  on  behalf  of 
the  plaintiff  consists  in  the  assumption,  that  the  words 
**  securely  fenced"  mean  "  shall  be  kept  securely  fenced  at 
all  times."  But  the  true  meaning  of  the  section  is,  that 
the  mill-gearing  shall  be  securely  fenced,  that  is,  a  se- 
cure fence  shall  be  provided  for  every  part  of  it,  and  such 
fence  shall  not  be  removed,  but  kept  there  when  the 
mill-gearing  is  in  motion  for  any  manufacturing  process. 
This  is  not  an  action  for  never  having  had  fences  at 
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aU,  bat  because,  at  the  time  when  the  accident  happen-  1888. 
ed,  there  was  no  fence  to  the  shaft  The  statute,  how- 
ever, only  requires  a  fence  to  be  kept  up  when  the  mill- 
gearing  is  in  motion  for  a  manufacturing  process;  and 
therefore  the  declaration  ought  to  hare  shewn  that,  at  the 
time  of  the  accident,  the  shaft  was  in  motion  for  a  manu- 
facturing process.  It  is  argued,  that  the  declaration  maj 
be  read  as  alleging  that  no  fence  was  ever  provided;  but, 
assuming  that  to  be  the  fiict,  how  is  it  material,  if  the  de- 
fendants had  the  power  of  removing  the  fence  when  pro*- 
vided,  and  were  at  liberty  to  have  it  away  at  the  time  this 
acddent  happened  ?  The  question  is,  whether,  at  the  time 
of  the  accident,  itwasthe  duty  of  the  defendants  to  have  had 
the  shaft  securely  fenced.  The  2l8t  section  only  requires 
it  to  be  so  when  in  motion  for  a  manufacturing  process^ 
and  the  declaration  does  not  allege  that  it  was.  The  alle- 
gation cannot  be  implied,  because  it  is  material  and  tra- 
versable; and  the  verdict  does  not  cure  the  defect,  for  tiie 
jury  could  not  have  found  for  the  plaintiff,  unless  the  fact^ 
if  in  issue,  had  been  proved.  The  declaration  is  therefore 
insufficient,  and  the  judgment  of  the  Court  below  must  be 
affirmed. 

Judgment  affirmed. 
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p^  ^*j  Wood  v.  Adcock. 

A.,  on  the  one  X  HIS  was  a  writ  of  error  brought  by  the  defendant  bc- 
c^n"3ie  other,  ^^^  Mfon  the  judgment  of  the  Court  of  Exchequer  in  Ad- 
^I^  coc*  V.  Wood  (a). 

ences  to  two  ar- 

swardeddepne-  Hay €8  argued  (6)  for  the  plaintiff  in  error. — ^The  award 
SoSdpayto  ^^  ^^^  ^^  ^^^  grouuds:  First,  the  submission  is  of  joint 
one  of  the  arbi-    disputes  between  the  defendant  in  error  of  the  one  part, 

traton  a  sum  of  -"^  ^      ^       ^  ^    \_ 

money,  and  that  and  the  plaintiff  in  error  and  Sharpies  Adcock  of  the 
mediately  on  Other  part,  whereas  the  award  is  in  respect  of  a  sole 
^u'^^IT}    matter  in  difference  between  the  defendant  in  error  and 

pay  It  oyer  to 

A.:— Jy«w,  in    plaintiff  in  error.  [Patteson,  J. — Suppose  a  submission  of 

the  Excheoner 

Chamber,  that,  a  claim  by  A.  for  money  due  to  him  from  B.  and  C. ;  and  an 
matter'of  Ae  award  de  praemissis  that  B.  pay  A-,  would  that  award  be 
""^^eJ^"'  bad?]  The  arbitrator  ought  to  dispose  of  C.'s  liability, 
ence,  it  was  [MavJe,  J. — Suppose  A.  sued  B.  for  a  joint  debt  due  from 
and  that,  if  It  B.  and  C,  and  there  was  no  plea  in  abatement,  a  jury 
matter^e  niight  deal  with  that.  Or,  suppose  two  persons  indebted 
award  waa  good  to  a  third,  and,  one  of  the  former  being  abroad,  the  other 

aa  r^iards  B., 

•inoe  he  could  agrees  with  the  latter  to  refer  the  claim  to  arbitration, 

^e  omUwion  to  and  there  is  an  award  that  he  shall  pay,  why  is  that  in- 

c^B  Uabmty  valid?]     If  two  joint  debtors  are  sued,  the  plaintiff  cannot 

AUo,  that  the  rccover  against  one  only,  because  he  is  bound  to  prove  a 

direction  to  pay  . 

the  money  to  joint  demand.  In  like  manner^  where  the  submission  is 
didnot^Uate    of  joint  matters  in  difference,  the  arbitrator  cannot  award 

demand.    Arnold  v.  Poole  (c),  and 
which  are  cited  as  authorities  for 

payment  waa 

for  the  benefit    the  proposition  laid  down  in  Watson  on  Awards  (e),  and 


*^1*^^  ■■  ^*  in  respect  of  a  separate 

•umcientiy  an-  ^  ^ 

peared  that  the    Athelston  V.  Moone  (d), 


of  one  of  the 
parties. 


(a)   6  Exch.  814^  where  the  Talfourd,  J. 
pleadings  are  fully  set  out.  (c)  Boll.  Abr.  '^  Arfaitrement  ** 

(6)  Before  PaUeson,  J.,  Cole-  (D.)  6. 
ridge,  J.,  Maule,  J.,  Wightmafi,  J.,         (d)  Com.  Bep.  547. 
Crestwellf  J.,  W<Uiam»,  J.,  and         (e)  Page  182. 
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referred  to  in  the  judgment  of  the  Court  below,  are  distin-  ^^fi^* 
ficuishable.  Those  were  cases  of  a  submission  by  several 
persons  of  all  matters  in  difference  between  them,  which 
was  considered  as  importing  all  matters  which  either  party 
had  jointly  or  severally  against  each  other.  Here,  how- 
ever, the  submission  is  by  two  persons  on  the  one  side,  and 
one  on  the  other,  of  certain  differences  between  such  par- 
ties. All  the  statements  in  the  declaration  relate  to  dif- 
ferences of  a  joint  character  only.  Bean  v.  Newbury  (a) 
decided,  that,  if  two  persons  of  the  one  part,  and  one  of 
the  other  part,  submit  disputes  between  them  to  arbitra- 
tion, an  award  between  one  of  those  two  persons  and  the 
other  is  void.  [  Wightman,  J. — In  that  case  the  award  was 
not  de  praemissis.  Williams,  J. — ^Where  a  submission  is  be- 
tween A.  on  the  one  side,  and  B.  and  C.  on  the  other,  and 
the  arbitrator  awards  that  B.  shall  do  something,  is  not 
the  silence  as  to  C.  equivalent  to  an  award  that  he  is  to 
do  nothing?]  In  Garland  v.  Noble  (6),  the  submission  was 
similar  to  the  present,  and  the  arbitrator's  authority  was 
held  to  be  confined  to  matters  between  the  plaintiffs  re- 
spectively of  the  one  side,  and  both  the  defendants  of  the 
other,  and  therefore  not  to  embrace  differences  between 
the  plaintiffs  and  one  of  the  defendants  separately.  [Maule, 
J.,  referred  to  Joyce  ▼.  Haines  (c) }.  That  case  explains 
the  distinction  relied  on,  for  there  the  submission  was  be- 
tween the  parties  "  or  any  of  them,"  and  consequently  in- 
cluded several  differences.  Morden  v.  Hart  (d)  is  also  an 
authority  to  shew  that,  where  joint  matters  are  submitted, 
the  arbitrator  must  decide  as  to  all  parties. 

Secondly,  the  award  is  bad,  inasmuch  as  it  directs  the 
money  to  be  paid  to  one  of  the  arbitrators.  The  duty  of 
an  arbitrator  is  limited  strictly  to  determining  the  matters 
referred,  and  he  has  no  power  to  constitute  himself  the 

(a)  1  Lev.  139.  (<?)  Hard.  399. 

lb)  I  Moore,  187.  (rf)  Sty.  471. 
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1852.  banker  of  the  parties,  though  he  may  appoint  a  place  for 
payment  An  award,  which  directs  an  act  to  be  done 
either  to  or  by  a  stranger,  is  void :  Moor  v.  Bedel  (a).  Dale 
V.  Mottram  (6),  Com.  Dig.  tit.  "  Arbitrament "  (E.  7),  and 
Bird  V.  Bird  (c),  only  shew  that  an  award  of  payment  to  a 
stranger  may  be  good,  if  it  appear  to  be  for  the  benefit  of 
the  parties.  [Mavle,  J. — Does  it  not  so  appear  in  this 
case?]  It  cannot  be  said  that  payment  to  the  arbitrator 
is  for  the  benefit  of  the  party;  on  the  contrary,  it  is  to  his 
detriment,  for  it  diverts  the  fund  from  its  proper  channel 
[Maule,  J. — Suppose  the  award  had  stated,  that  the  arbi- 
trator was  authorised  by  the  party  to  receive  the  money 
for  him,  and  such  was  the  fact,  would  not  the  award  be 
good?  If  so,  it  will  be  intended  unless  the  contrary  appears.] 
An  arbitrator's  power  is  limited  by  the  terms  of  the  sub- 
mission, and  if  that  does  not  give  him  authority,  none  will 
be  intended  aliunde.  [MaulCy  J. — An  arbitrator  has  power 
to  determine  the  mode  of  payment;  then  may  he  not  order 
money  to  be  paid  to  a  third  person  for  the  use  of  one  of 
the  parties?]  In  re  MacJcay  (d)  expressly  decided,  that  a 
direction  in  an  award,  that  some  of  the  parties  to  the  re- 
ference pay  a  sum  of  money  to  the  arbitrator,  and  that  he 
apply  the  same  in  payment  of  certain  specified  demands,  is 
bad,  although  the  payments  appear  by  the  tenor  of  the 
award  to  be  for  the  benefit  of  the  parties.  The  principle 
of  that  decision  applies  here,  for  the  Court  has  no  control 
over  the  arbitrator,  and  could  not  attach  him,  though  he 
refused  to  pay  over  the  money.  In  Snook  v.  HeUyer  (e), 
the  money  was  ordered  to  b6  paid  to  an  agent  of  the  party 
entitled,  not  to  the  arbitrator.  [Mauley  J. — Your  argu- 
ment must  go  to  this  extent,  that  no  facts  supplied  by  affi- 
davit could  render  this  award  good.]    In  Bussfield  v.  Bves- 

(a)  Cited  in  Osbom's  case,  10         (c)  1  Salk.  74. 
Bep.  131  a,  132a.  (<f)  2  A.  &  £.  356. 

(6)  2  Barnard.  291.  (a)  2  Chit.  Bep.  43. 
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fM,  (a),  it  was  taken  for  granted  that  an  award  of  pay-        I8fi2. 
ment  of  a  sum  of  money  to  an  arbitrator  was  bad.     [  Wight- 
man,  J. — There  it  was  to  be  kept  by  him.] 

The  farther  argument  having  been  adjourned,  the  Court 
intimated  that  they  would  in  the  mean  time  consider  the 
case,  and  on  the  following  day  said  that  it  was  unneces- 
sary to  call  upon 

MeUor  (Macaulay  with  him),  who  appeared  for  the  de- 
fendant in  error. 

Patteson,  J. — This  was  an  action  on  an  award.  The 
declaration  states,  that  certain  disputes  and  differences  had 
arisen  and  were  pending  between  the  plaintiff  of  the  one 
part,  and  the  defendant  and  one  Sharpies  Adcock  of  the 
other  part,  and  thereupon  they  mutually  referred  the  said 
disputes  and  differences  to  the  award  of  two  persons,  T. 
Sharpe  and  R  Inett  It  then  states,  that  the  arbitrators 
made  their  award  of  and  concerning  the  matters  in  dif- 
ference so  referred  to  them,  and  did  thereby  award  and 
direct  the  defendant,  that  is  Wood  only,  within  a  month 
from  the  date  thereof,  to  pay  to  the  said  T.  Sharpe,  one  of 
the  arbitrators,  1502.  18^.  6(2.,  and  did  further  award  and 
direct  that  the  said  sum  should  be,  immediately  upon  the 
receipt  thereof,  paid  by  T.  Sharpe  to  the  plaintiff;  but  that 
the  defendant  Wood  has  not  paid  the  said  sum  either  to 
Sharpe  or  to  the  plaintiff.  There  is  a  plea  denying  the 
promise,  and  also  a  plea  denying  that  any  such  award  was 
made.  That,  however,  is  not  material,  because  the  present 
question  is,  whether  the  judgment  ought  to  have  been  ar- 
rested in  the  Court  below  upon  a  defect  in  the  declaration. 
We  think  it  ought  not  The  cases  seem  to  have  establish- 
ed, that  a  submission  of  differences  between  A.  of  the  one 
part,  and  B.  and  C.  of  the  other,  will  justify  a  decision  in 

(a)  Cro.  Jac.  677. 
II  2 
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1852.  respect  of  differences  between  A.  and  B.  only,  or  A.  and 
C.  only.  This  declaration  is  somewhat  ambiguous;  it  does 
not  distinctly  shew  whether  the  difference  in  respect  of 
which  Wood  was  directed  to  pay  a  certain  sum  of  money 
to  the  use  of  the  plaintiff,  was  a  separate  or  a  joint  liabili- 
ty. If  it  be  taken  to  be  a  separate  matter,  the  award 
would  clearly  be  good,  according  to  many  of  the  authori- 
ties cited ;  and  if  it  be  taken  to  be  a  joint  matter,  the 
award  would  be  good  as  regards  the  defendant  Wood.  As 
to  whether  it  could  have  been  objected  to  by  Sharpies  Ad- 
cock,  the  party  submitting  along  with  the  defendant,  or 
even  by  the  plaintiff  himself,  we  do  not  give  any  opinion. 
As  regards  the  defendant,  we  think  that  he  can  make  no 
objection  to  the  award  on  that  ground;  and  therefore  the 
first  objection  fails. 

As  to  the  other  objection,  namely,  that  the  award  directs 
the  defendant  to  pay  the  money  to  one  of  the  arbitrators, 
who  is  a  stranger,  to  be  by  him  paid  over  forthwith  to  the 
plaintiff,  we  think  that  fails  also.  There  is  a  distinction 
between  an  award  which  directs  a  thing  to  be  done  hy  a 
stranger,  and  one  which  directs  a  thing  to  be  done  to  a 
stranger;  and  the  rule  is,  that  an  award  directing  a  party 
to  pay  money  to  a  stranger  is  not  good,  unless  it  be  for  the 
benefit  of  one  of  the  parties  to  the  submission,  and  the  onus 
of  shewing  that  is  thrown  on  the  party  seeking  to  enforce 
the  award.  Now  in  this  case  it  is  plain,  firom  the  language 
of  the  award  itself,  that  the  payment  is  intended  for  the 
benefit  of  the  plaintiff,  because  the  money  is  directed  to 
be  paid  over  to  him  immediately  on  the  receipt  of  it.  If 
Sharpe,  the  arbitrator,  to  whom  the  money  is  directed  to 
be  paid,  had  been  the  authorised  agent  of  the  plaintiff,  no 
doubt  the  award  would  have  been  good.  The  plaintiff 
adopts  the  agency  by  this  action,  for  he  states  in  his  de- 
claration, that  the  defendant  has  not  paid  the  money  ei- 
ther to  Sharpe  or  to  himself,  thereby  treating  the  payment 
to  Sharpe  as  an  act  that  would  discharge  the  defendant 
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Still  it  is  said  that  such  an  adoption  is  not  sufficient,  and  1852. 
that  it  ought  to  appear  that  the  award  was  good  at  the 
time  it  was  made;  but  the  case  of  Snook  v.  Hdlyer  is  a  di- 
rect authority  that  the  award  is  good,  although  the  agen- 
cy is  not  shewn.  On  the  other  hand,  the  case  of  In  re 
Mackay  is  an  authority  the  other  way;  but,  in  the  latter 
case,  the  money  was  to  be  applied  by  the  arbitrator  in 
various  ways,  and  not,  as  here,  to  be  paid  over  at  once ; 
and  the  party  ordered  to  pay  could  not  have  discharged 
himself  by  paying  it  to  the  party  entitled,  as  he  clearly 
might  in  the  present  case;  because  there  can  be  no  doubt 
that  if  the  defendant  had  paid  the  money  to  the  plaintiff, 
that  would  have  satisfied  the  award.  Again,  it  may  well 
be  doubted  whether  this  award  does  make  Sharpe  the 
agent  of  the  plaintiff  to  receive  the  money,  and  whether 
it  does  not  rather  make  him  the  agent  of  the  defendant  to 
pay  it.  If  the  latter,  the  defendant  would  have  cast  upon 
him  the  obligation  of  seeing  to  its  proper  application  by 
Sharpe,  or  of  paying  it  himself  to  the  plaintiff.  This  view 
of  the  case  was  not  discussed  in  argument,  and  does  not 
appear  to  have  been  suggested  either  in  Snook  v.  HeUyeTy 
or  in  In  re  Mackay,  and  perhaps  it  may  not  be  a  correct 
view.  But  whether  the  award  makes  Sharpe  the  agent 
of  the  plaintiff  or  of  the  defendant,  we  think  it  sufficient- 
ly appears  that  the  payment  was  for  the  benefit  of  the 
plaintiff;  therefore  the  second  objection  cannot  be  sus- 
tained; and  consequently  the  judgment  of  the  Court  below 
must  be  affirmed. 

Judgment  affirmed. 
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MEMORANDA. 

In  Hilary  Vacation,  Lord  Truro  resigned  the  office  of 
Lord  High  Chancellor  of  Great  Britain,  and  was  succeeded 
therein  hj  Sir  Edward  Burtenshaw  Sugderiy  Knt.,  who  was 
raised  to  the  peerage  by  the  title  of  Baron  St.  Leonard's, 
of  Slaugham,  in  the  county  of  Sussex. 

Sir  A.  J,  E.  CoMum  and  Sir  IF.  P.  Wood  resigned  their 
offices  of  Attorney-General  and  Solicitor-General  to  the 
Queen,  and  were  respectively  succeeded  therein  by  Sir 
Frederick  Thesiger,  Ent,  and  Sir  Fitzroy  Kelly ,  Ent 

In  the  same  Vacation,  Mr.  Justice  PoMeaon  resigned  his 
seat  on  the  Bench  of  the  Court  of  Queen's  Bench,  which 
he  had  occupied  since  November  1830.  He  was  shortly 
afterwards  sworn  of  her  Majesty's  Privy  Council 

Charles  Crompton,  of  the  Inner  Temple,  Esq.,  was  ap- 
pointed a  Judge  of  the  Court  of  Queen's  Bench,  in  the 
room  of  Sir  John  PaMesoUy  and  received  the  honour  of 
Enighthood.  On  being  raised  to  the  degree  of  the  Coif, 
he  gave  rings  with  the  motto  "  Qcerere  verum." 


I 

4 
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1862. 

MiLLBB  V.  Salomons.  j^pru  19. 

HIS  was  an  action  of  debt^  brought  by  the  plaintiff,  to  The  oath  of  ab- 
recover  from  the  defendant  three  penalties  of  500L  each,  idby^^Geo! 
under  the  1  Geo.  1,  st.  2,  c.  13,  s.  17,  which  enacts,  that  any  ^'^'^^'iJ^en 
person  that  then  was  or  thereafter  should  be  a  member  of  »» the  preciM 

__  manner  and 

the  House  of  Peers,  or  member  of  the  House  of  Commons,  form  prescribed 
who  should  presume  to  vote  or  make  his  proxy,  not  having  ^a*^*  wo^' 
taken  the  oath  of  abjuration  and  subscribed  the  same,  "yp^,*^®?^* 

''  ^  '   faith  of  a  Chn«- 

should  forfeit  the  sum  of  500t,  to  be  recovered  by  him  or  tian'^areafub- 

1  1  111  ^        -1  Btantire  part  of 

them  that  should  sue  for  the  same.  the  oathitwlf; 

The  first  count  of  the  declaration  stated,  that  the  plain-  ^  oftS"^ 
tiff,  having  been  elected  to  serve  as  a  member  of  Parlia-  mony  foradmi- 

,  ,  nistering  the 

ment  for  the  borough  of  Greenwich,  did,  on  the  21st  day  oath.— Per 
of  July,  1851,  presume  to  vote  in  the  Commons'  House  of  pSS^B.,and 
Parliament  without  having  taken  and  subscribed  the  oath  ^}^^^^* 

°  diasentienta 

of  abjuration,  as  by  law  required.  MaHin^  B. 

Therefore^ 
a  person  of  tiie 
Jewish  persuajiion,  who  ia  elected  a  Member  of  the  lionise  of  Commons,  and  takes  his  seat  as  such 
afker  haTing  taken  the  oath  in  the  form  binding  on  his  conscience,  but  intentionally  omitting  the 
words  **  npon  the  true  £uth  of  a  Christian,*^  is  liable  to  the  penalties  which  are  imposed  by  the 
1  Geo.  I,Bt.2,cl8,s.l7,  on  any  person  taking  his  seat  in  the  flotise  without  baring  first  taken  the 
oath  of  abjuration. 

Hddy  per  totam  Curiam,  secondly,  that  no  exemption  from  taking  the  oath  was  created  in  &yoar 
of  Jews  by  10  Qeo.  I,  c.  4. 

Thirdly^  that  the  form  of  the  oath  is  not  affected  by  the  1  &  2  Vict.  c.  105;  and. 
Fourthly,  that,  though  the  form  of  the  oath,  as  given  by  the  6  Geo.  3,  c.  53^  mentions  the  name  of 
*'  King  George  '^  only,  Uie  oath  is  not  confined  to  sovereigns  of  that  name,  but  the  name  is  used  mere- 
ly by  way  of  describing  the  existing  sovereign;  and  therefore  the  form  most  be  altered  from  time 
to  time  by  the  substitution  of  the  name  of  the  sovereign  reigning  at  the  time  when  the  oath  is  taken. 


V. 

Salomons. 
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1862.  The  defendant  pleaded  nil  debet;  upon  which  issue  was 

MiLLwi      joined. 

There  were  two  other  counts,  alleging  two  other  and  dif- 
ferent acts  of  voting  on  the  same  day,  under  similar  cir- 
cumstances. But  these  counts  were  subsequently  aban- 
doned. 

On  the  cause  coming  on  for  trial,  before  Mariiuy  B.,  at 
the  Middlesex  Sittings  after  last  Michaelmas  Term,  by  the 
consent  of  the  parties,  and  under  the  direction  of  the 
learned  Judge,  a  special  verdict  was  found,  which  embodied 
the  following  facts: — The  defendant  was  returned  to  serve 
as  a  member  in  the  Commons'  House  of  Parliament  for 
the  borough  of  Greenwich,  he  being  a  British-born  subject 
professing  the  Jewish  religion.  The  form  of  oath  binding 
on  the  conscience  of  a  person  of  that  religion  was  this: — 
after  repeating  the  words  of  the  oath  required  to  be  taken, 
he  utters  the  words  "  So  help  me  God,"  and  then  kisses 
the  Old  Testament.  Such  form  was  binding  on  the  con- 
science of  the  defendant  On  the  2Jst  of  July,  1851,  after 
the  Speaker  of  the  House  had  taken  the  chair,  and  during 
the  sitting  of  a  full  House,  the  defendant  came  to  the  table 
of  the  said  House,  and  demanded  to  be  sworn  on  the  Old 
Testament;  and  upon  his  being  asked  his  reason,  he  stated 
that  it  was  because  tha;t  was  the  mode  of  swearing  which 
was  binding  upon  his  conscience;  and  then,  holding  the 
Old  Testament  in  his  hands,  he  repeated  the  words  of  the 
oaths  of  allegiance  and  supremacy  after  the  Clerk  of  the 
House,  and  he  then  kissed  the  Old  Testament  The  Clerk 
then  read  the  words  of  the  oath  of  abjuration  prescribed 
by  the  6  Geo.  3,  c.  53,  substituting  only,  by  the  authority 
of  the  House  of  Commons  and  of  their  Speaker,  the  name 
of  her  Majesty  "  Queen  Victoria"  for  that  of"  King  George," 
and  "  her"  for  "  him"  and  "  his."  And  the  defendant  pur- 
posely omitted  the  words  "  on  the  true  faith  of  a  Christian," 
although  read  to  him  by  the  clerk,  and  then  uttered  the 
words  "So  help  me  God,"  and  kissed  the  Old  Testament 
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The  Speaker  then  objected,  that  the  defendant  had  not        1852. 
taken  the  oath  prescribed.     The  defendant  thereupon  de*       millsr 
clared  to  the  House  that  the  form  in  which  he  had  taken     „     ^' 

Salomons. 

the  oath  was  the  one  binding  on  his  conscience,  and  he 
then  offered  to  subscribe  the  oath,  omitting  the  words  *'  on 
the  true  faith  of  a  Christian/'  and  demanded  to  declare  to 
his  property  qualification,  but  was  not  allowed  to  do  so. 

The  Terdict  further  found,  that  the  defendant  laid  on 
the  table  of  the  House  a  parchment  containing  the  oath  of 
abjuration  as  uttered  by  him,  subscribed  with  his  name; 
and  concluded  by  stating  that,  unless  the  preceding  facts 
shewed  that  the  defendant  had  taken  and  subscribed  the 
oath  of  abjuration,  he  had  not  done  so. 

The  case  was  argued  in  last  Hilary  Term  (Jan.  26  and 
28)  by 

Channelly  Serjt.,  (with  whom  was  Macnamara,)  for  the 
plaintiff. — The  simple  question  is,  whether  the  defendant 
had,  before  he  voted,  taken  the  oath  of  abjuration  as  re- 
quired by  law.  If  he  had  not  so  taken  it,  the  plaintiff  is 
entitled  to  the  judgment  of  the  Court.  It  can  hardly  be 
contended  for  the  defendant,  that  the  statutes  by  which 
the  oath  of  abjuration  is  imposed  are  not  still  in  force,  or 
that  Jews  are  exempt  from  taking  that  oath  in  some  form. 
Now,  assuming  that  Jews  are  bound  lo  take  the  oath  in 
some  form,  one  question  is,  whether  it  can  be  taken  on  the 
Old  Testament.  It  is  submitted  that  this  is  a  Christian 
oath,  and  cannot  be  so  taken.  And  assuming  that  the 
oath  can  be  sworn  on  the  Old  Testament,  the  next  ques- 
tion is,  whether  the  oath  has  been  taken,  where  the  words 
*'  upon  the  true  faith  of  a  Christian  **  are  purposely  omitted. 
The  determination  of  these  questions  will  chiefly  depend 
upon  the  due  consideration  of  the  several  statutes  upon 
the  subject  These  statutes  may  be  divided  into  two 
classes:  first,  into  obligatory  or  imposing  statutes,  by  which 
the  duty  of  taking  the  oath  of  abjuration  is  imposed  upon 


478  EXCHEQUER   REPORTS. 

1862.  members  of  Parliament,  and  which  include  incidentally 
those  statutes  which  impose  that  duty  upon  persons  who 
are  not  members  of  Parliament;  and  secondly,  those 
statutes  which  are  of  an  exempting  or  dispensing  charac- 
ter. These  latter  statutes  are  enacting,  and  not  declara- 
tory merely. .  Under  this  class  will  come  the  statutes 
which  especially  affect  Jews,  Quakers,  and  Moravians, 
(some  of  which  apply  to  Jews  only),  also,  the  10  Geo.  4, 
c.  7, — the  Catholic  Emancipation  Act ;  and  lastly,  the  1  & 
2  Vict  c.  105,  in  titled  "An  Act  to  remove  Doubts  as  to 
the  Validity  of  icertain  Oaths,"  an  Act  general  in  its  char- 
acter, not  applying  to  persons  of  any  particular  creed  or 
sect,  but  which  enacts  that  all  persons  shall  be  boundjby  an 
oath  administered  to  them  in  the  form  binding  on  their 

t  conscience,  without  respect  to  any  religion  or  sect  whatever. 

It  may  be  admitted,  that  such  matters  as  are  strxdly  con- 
fined to  the  consideration  of  the  oaths  of  supremacy  and 
allegiance  are  not  decisive  of  the  present  question;  yet, 
inasmuch  as  these  oaths  are  required  to  be  taken  in  con- 
junction with  the  oath  of  abjuration,  the  consideration  of 
their  character  may  assist  in  throwii^g  some  light  upon 
the  inquiry.  The  first  statute  on  the  subject  is  the  1  Eliz: 
c.  1,  intitled  "An  Act  to  restore  to  the  Crown  the  ancient 

*  Jurisdiction  over  the  Estate  Ecclesiastical  and  Spiritual, 

and  abolishing  all  Foreign  Powers  repugnant  to  the  same.'' 
The  19th  section  imposed  on  archbishops,  bishops,  and  on 
certain  persons  therein  enumerated,  as  having  the  Queen's 
wages,  but  not  including  members  of  Parliament,  the  ne- 
cessity of  taking  the  oath  of  supremacy.  This  Act  direct- 
ed that  these  persons  should  "  take  and  receive  a  corporal 
oath  upon  the  Evangelists."  And  the  concluding  words  of 
the  form  of  the  oath  there  given  were  "  So  help  me  God, 
and  by  the  contents  of  this  book/'  It  is  submitted  that 
this  oath  was  to  be  taken  upon  the  New  Testament.  The 
next  statute  is  the  5  Eliz.  c.  1,  which  referred  to  the 
preceding  Act,  and  extended  the  obligation  to  take  the 
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last-iiientioued  oath  to  other  classes  of  persons.     The  5th         1852. 
section  required  it  to  be  a  corporal  oath  to  be  taken  on  the      ^i^j^^ 
Evangelists^  and  verbatim.     The  16th  section  imposed  the  "• 

duty  on  every  member  of  Parliament  of  taking  this  oath 
before  he  should  enter  the  Parliament  House  or  should 
have  any  voice  there,  subject  to  the  same  penalties  in  case 
of  disobedience  as  if  he  had  never  been  elected.  It  is  clear 
that  a  member  of  the  House  could  have  taken  this  oath  on 
the  New  Testament  only,  and  as  a  Christian  oath.  Next 
came  the  3  Jac.  1,  c.  4,  intitled  "  An  Act  for  the  better 
Discovering  and  Repressing  of  Popish  Recusants/'  which 
has  been  said  to  contain  the  germ  of  the  oath  of  abjura- 
tion. The  form  of  the  oath  there  given  has  been  described 
in  succeeding  statutes  as  the  "  oath  of  allegiance  and  obe- 
dience." The  13th  section  enacts,  that,  for  the  better 
trial  how  his  Majesty's  subjects  stand  affected  in  point  of 
their  loyalty  and  due  obedience,  it  shall  be  lawful  for  any 
bishop  in  his  diocese,  or  two  justices  of  the  peace,  to  re- 
quire all  persons  of  the  age  of  eighteen, — with  certain 
exceptions  there  mentioned, — confessing  or  not  denying 
their  recusancy,  to  take  the  oaths  thereafter  following 
"  upon  the  Holy  Evangelists."  Section  ]  5  gave  the  form 
of  the  oath,  which  concludes  with  the  following  words, 
which  are  similar  to  those  used  in  the  present  oath: — 
''  And  all  these  things  I  do  plainly  and  sincerely  acknow- 
ledge and  swear  according  to  these  express  words  by  me 
spoken,  and  according  to  the  plain  and  common  sense  and 
understanding  of  the  same  words,  without  any  equivoca- 
tion or  mental  evasion,  or  secret  reservation  whatsoever. 
And  I  do  make  this  recognition  and  acknowledgment 
heartily,  willingly,  and  truly,  upon  the  true  faith  of  a 
Christian.  So  help  me  God."  This  oath,  which  answers 
to  the  present  oath  of  abjuration,  could  be  taken  on  the 
Evangelists  only,  that  is,  on  the  New  Testament.  At 
the  period  when  that  Act  was  passed,  it  was  the  policy 
of  the  legislature  to  exclude  all  but  Christians  from  hold- 
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1862.        ing  any  office  of  importance;  whether  this  policy  was  vise 
Miller       ®^  unwise  is  not  now  the  question ;  and  although,  perhaps, 
^'  Jews  were  not  contemplated  by  the  legislature  as  a  class 

of  persons  likely  to  hold  seats  in  the  House,  yet  the  words 
of  this  Act  are  sufficiently  extensive  to  exclude  them  alto- 
gether from  the  House.  By  this  Act  of  3  Jac.  1,  c.  4,  mem- 
bers of  Parliament  were  not  expressly  a£Fected;  but  the 
7  Jac.  1,  c.  6,  s.  2,  after  containing  a  recital  'Ho  shew  how 
greatly  his  Majesty's  loyal  subjects  approve  the  said  oath, 
they  prostrate  themselves  at  his  Majesty's  feet,  beseeching 
him  that  it  may  be  administered  to  all  his  subjects/' 
proceeded  to  enact,  that  all  persons  above  eighteen  should 
take  the  oath  upon  the  Evangelists.  And  by  the  8th  sec- 
tion, members  of  Parliament  were  expressly  required  to 
take  the  oath  before  entering  the  House.  Then  came  the 
30  Car.  2,  st.  2,  c.  1,  intitled  "  An  Act  for  the  more  effec- 
tual preserving  the  King's  person,  and  for  disabling  Papists 
from  sitting  in  either  House  of  Parliament."  This  Act  did 
not  effect  any  alteration  in  the  oath  of  supremacy  as  it 
was  settled  by  the  Act  of  Elizabeth,  neither  did  it  affect  the 
oath  of  allegiance  and  obedience  of  Jac.  I.,  but  it  superadd- 
ed the  necessity  of  signing  a  declaration  against  the  doc- 
trine of  transubstantiation.  Section  2  enacted  that  no 
member  of  the  House  of  Commons  should  sit  during  any 
debate,  or  vote,  until  he  should  have  first  taken  the  oaths 
of  allegiance  and  supremacy,  and  made,  subscribed,  and 
audibly  repeated  the  declaration  following — then  followed 
a  form  of  declaration,  that  the  party  believed  that  in  the 
Sacrament  of  the  Lord's  Supper  there  was  not  any  transub- 
stantiation, &c.  These  oaths  were  required  to  be  taken 
by  members  before  the  Lord  Steward  or  his  deputy.  It  can 
hardly  be  doubted  that  the  legislature  had,  by  these  sta- 
tutes, imposed  the  necessity  of  taking  a  Christian  oath 
upon  all  persons  seeking  any  place  of  honour  or  emolument 
whatever;  and  therefore  the  legislature  required  the  sub- 
scription of  this  declaration  of  a  specific  belief  in  the  sub- 
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ject  of  a  Christian  doctrine^  as  the  test  of  that  person's  iL:  1852. 
lief  in  Christianity,  who  took  these  oaths  and  subscribed  millbr 
this  declaration.  If  this  was  meant  as  a  test  of  Christi-  »  *- 
anity,  expressly  imposed  by  statute,  then  it  will  become 
necessary  for  the  defendant  to  shew  that  these  statutes 
have  been  repealed.  If  the  legislature  had  been  silent 
upon  this  subject  after  these  enactments,  the  question 
would  have  been  free  from  doubt.  But  then  the  1  W.  & 
M.  c.  1,  was  passed,  which  remained  in  force,  for  some  pur- 
poses at  least,  to  the  1  &  2  Will.  4,  c.  9.  The  1  W.  &  M. 
c.  1,  repealed  the  Acts  imposing  the  old  oaths  of  allegiance 
and  supremacy  on  members  of  Parliament,  and  substituted 
new  oaths  in  their  place;  and  it  enacted,  that  the  taking 
of  the  new  oaths  and  the  repeating  of  the  declaration  against 
transubstantiation,  required  by  the  30  Car.  2,  st.  2,  c.  1,  in 
such  manner  as  the  taking  the  said  oaths  and  repeating 
the  said  declaration  was  required  by  that  Act,  should  be 
good  and  effectual  to  all  intents  and  purposes,  as  if  the  old 
oaths  had  been  taken;  and  it  further  enacted,  that  the 
new  oaths  should  be  taken  under  the  same  penalties  as 
the  old;  and  that  members  of  Parliament  should  take  the 
new  oaths  within  the  same  time,  and  in  the  same  manner 
and  form,  as  they  were  required  to  take  the  old,  and  not 
in  any  other  manner.  The  6th  section,  which  gave  the 
form  of  oath,  did  not  contain  the  words  '^  on  the  true  faith 
of  a  Christain,"  but  concluded  simply  with  the  words  "  So 
help  me  God."  This  statute  required  the  oath  to  be  taken 
in  the  same  manner  as  was  the  former  oath.  The  oath, 
therefore,  was  required  to  be  taken  on  the  Evangelists — 
that  is,  on  the  New  Testament;  and  the  declaration 
against  transubstantiation  must  also  have  been  subscribed 
at  the  same  time.  This  Act  applied  to  members  of  Par- 
liament Then  came  the  1  W.  &  M.  c.  8,  intitled  "  An  Act 
for  abrogating  the  Oaths  of  Supremacy  and  Allegiance,  and 
appointing  other  Oaths;''  which,  after  reciting  the  5  Eliz. 
c.  1,  and  3  Jac.  1,  c.  4,  enacted  that  no  person  should  be 
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1852.        liament;  and  the  latter  section  inflicted  the  penalty  of  5002. 

MiLLBR       ^^  ^^y  w^cro'^cr  who  should  presume  to  vote,  not  haying 

^     ^-  taken  that  oath.    There  is  no  real  alteration  of  the  oath  in 

Salomons. 

the  form  prescribed  by  this  Act;  for  it  was  to  be  taken  in 
such  manner,  and  together  with  such  other  oaths  and  de 
claration  against  transubstantiation,  as  the  former  oaths. 
Then  came  the  6  Geo.  3,  c.  53,  which  was  passed  in  1 766 
(the  Pretender  having  died  in  1765).  By  this  Act  a  form 
of  oath,  altered,  in  consequence  of  the  death  of  the  Pre- 
tender, so  as  to  apply  to  his  descendants,  is  set  out  as  re- 
quired to  be  taken  by  all  persons  who  by  the  previous  Act 
of  1  Geo.  1,  St.  2,  c.  13,  and  5  Geo.  1,  c.  29,  were  Required 
to  take  the  oath  of  abjuration.  This  is  the  ybrm  in  which 
the  defendant  was  required  to  take  the  oath;  but  the  penal- 
ties are  recoverable  under  the  1  Geo.  1,  c.  13,  which  is  spe- 
cially referred  to  and  imported  into  this  Act  as  to  the  man- 
ner, &c.  of  taking  the  said  oath.  These  statutes  all  come 
under  the  head  of  obligatory  statutes. 

Secondly,  with  regard  to  exempting  statutes.  The  first  di- 
vision of  these  statutes  embraces  those  which  are  applicable 
to  Jews.  Some  of  these  statutes  apply  to  Quakers  equally 
with  Jews,  but  these  may  be  included  in  the  first  division. 
These  are  not  all  to  be  found  in  the  ordinary  editions  of 
the  statutes.  The  first  of  them  is  the  9  Geo.  1 ,  c.  24  (1 722). 
This  and  the  10  Geo.  1>  c  4,  are  important  in  two  views  of 
the  case.  They  shew  that,  except  in  certain  cases  men- 
tioned in  the  Act,  Jews  were  expected  to  take  the  oath  of 
abjuration  in  the  then  usual  form,  and  that  the  express  au- 
thority of  the  legislature  was  required  to  exempt  them 
from  that  necessity  in  such  cases.  By  the  9  Geo.  1,  a  24, 
it  was  enacted  that  every  person  in  England,  eighteen 
years  of  age  (including  therefore  Jews),  who  had  not  taken 
the  oath  under  the  1  Geo.  1,  st  2,  c.  13,  and  who  should 
neglect  or  refuse  to  do  so  before  the  23rd  of  December, 
1 723,  should,  before  the  25th  «f  March,  ]  724,  register  his 
name  and  real  estate,  in  like  manner  as  Papists  were  re- 
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quired  to  do  under  certain  other  Acts,  or  to  forfeit  the  fee        1852. 
simple  of  his  estate.    The  next  statute  of  this  class  is  the       millbr 
10  Qeo.  1,  c.  4.    This  Act  will  no  doubt  be  much  relied  ^• 

•       ,--^-  .  ..i.^  Salomons. 

upon  bj  the  defendant,  as  creating  an  exemption,  in  his  fa- 
TOUT.  After  reciting  the  9  Geo.  1,  c.  24,  and  that  the  great- 
er part  of  the  persons  thereby  affected  had  taken  the  oath, 
but  that,  by  reason  of  the  shortness  of  the  time  allowed, 
they  had  not  all  been  able  to  do  so,  and  that  it  was  neces- 
sary to  extend  the  time,  the  Act  made  certain  exemptions 
in  favour  of  women,  reversioners,  and  others,  and  of  persons 
who  had  previously  taken  the  oaths  in  either  House  of  Par- 
liament, or  in  any  Court,  &a  The  Act  then  proceeded  to 
extend  the  time  for  taking  the  oath  or  registering;  and 
also  provided  for  the  exemption  of  persons  under  mental 
or  bodily  disabilities,  or  beyond  the  seas,  giving  them  fur- 
ther time  till  the  expiration  of  six  months  after  their  re- 
turn, or  after  the  removal  of  such  disability;  it  then  sub- 
stituted the  forfeiture  of  one  year's  value  for  that  of  the 
fee  simple  provided  by  the  9  Geo.  1,  c.  24.  Then  followed 
certain  provisions  as  to  Quakers,  reUeving  them  on  mak- 
ing a  declaration  to  the  effect  of  the  abjuration  oath  in  the 
form  prescribed  by  the  8  Geo.  1,  c.  6,  and  the  Act  then 
proceeded  as  follows: — '^  And  whereas  the  following  words 
are  contained  in  the  latter  part  of  the  oath  of  abjuration — 
viz.  'upon  the  true  faith  of  a  Christian;'  be  it  further 
enacted,  that  whenever  any  of  his  Majesty's  subjects  pro- 
fessing the  Jewish  religion  shall  present  himself  to  take  the 
said  oath  of  abjuration,  in  pursuance  of  the  said  recited  Act 
or  of  this  present  Act,  the  said  words  '  upon  the  true  faith 
of  a  Christian'  shall  be  omitted  out  of  the  said  oath  in  ad- 
ministering the  same  to  such  person,  and  the  taking  the 
said  oath  by  such  person  professing  the  Jewish  religion 
without  the  words  aforesaid,  in  like  manner  as  Jews  are 
admitted  to  be  sworn  to  give  evidence  in  courts  of  justice, 
shall  be  deemed  to  be  a  sufficient  taking  of  the  abjuration 
oath  within  the  meaning  of  this  Act  and  the  said  recited 

VOL.  VIL  K  K  EXCH, 
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''    ^ent  was  to  allow 
^J«62^      liament;  and  the  latter «-  ;  V^^  ^^^h  for  the  pui- 

M«LL.a      on  any  member  who  .  f.^J^pwrpoaewiln.    It  did 

SAi.,!ioK..     token  that  oatL    '  •*,:^;^;  It  gave  no  indemnity  for 

the  form  prescr      -     .     .^  ,4^^^  ^^^  ^p  ^  ^j^^  ^^^^ 

such  manner  .  - .  ...  ^.-^  ^^,,  ^^^  ^^jj^  ^f  ^j^^  defend- 

claration  -  -'^m'^^  the  13  Geo.  2,  a  7,  an  Act  for 

Then  r*-  ^fi"^  ^^tt^  t      ^  i        . 

^.^^^^ij^^^^^gl^j^^g  ^^^  others  therein  men* 
^  ^^j^^i^set^^  in  the  North  American  colonies, 

J*2^  -At  se^^*^  years  without  being  absent  more 
^/*^V^^5;  for  which  purpose  they  were  required 
^  ^^he  0^^  ^^  abjuration.     After  providing  for  the 
^  ^QaBkers,  who  were  to  make  a  declaration  under 
^  fho-  h  ^  ^'  ^*  enacted,  that  when  any  person  of  the 
\jji  itli^on  should  present  himself  to  take  the  oath,  he 
'abt  otdt  the  words  "  on  the  true  faith  of  a  Christian.'' 
f/fujg  exemption  was  clearly  limited  to  the  apecial  pur- 
f^e  of  th^  ^^9  ^^^  in  ^^^'  ^7  shewing  the  necessity  in 
4;}iiB  case  of  a  special  exception,  proves  the  general  rule 
^at  the  oath  is  a  Christian  oath.    These  are  all  the  im- 
portant Acts  which  have  a  particular  relation  to  Jews, 
fbe  course  the  legislature  adopted  with  regard  to  Qua- 
kers shews  how  careAilly  they  proceeded  in  passing  enact- 
ments for  the  relief  of  that  class  of  subjects.      As  to 
them,  no  doubt,  as  clearly  appears  by  the  entire  course 
of  legislation  on  the  subject,  the  oath  of  abjuration  as 
an  oath  was  entirely  repealed,  and  an  affirmation  sub- 
stituted, all  obnoxious  words  being  omitted.    But  as  to 
Jews,  the  oath  has  neither  been  repealed  nor  even  al- 
tered.   The  13  &  14  Car.  2,  a  1,  imposed  a  penalty  of  52L, 
and  for  a  further  offence  cumulative  penalties,  on  per- 
sons who  should  refuse  to  take  an  oath.    The  Toleration 
Act,  1  WUl.  &  M.,  St.  1,  c.  18,  relieved  Quakers  upon 
making  a  declaration  of  fidelity  to  the  Crown,  and  also  a 
solemn  profession  of  their  Christian  belief.    The  7  &  8 

(a)  Sect  18. 


V. 

Salomon!. 
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%  c.  34,  gave  power  to  take  the  affirmations  of  Qua-        1852. 

iistead  of  oaths,  except  in  criminal  cases,  in  all  courts  millsr 
.  justice.  This,  however,  was  only  a  temporary  Act. 
The  1  Geo.  1,  st  2,  a  6,  gave  ftirther  indemnities  to  Qua- 
kers, and  gave  to  their  declaration  the  effect  of  the  abjura- 
tion oath,  and  made  perpetual  the  7  &  8  Will  3,  c.  34,  and 
appointed  a  form  of  affirmation.  The  8  Greo.  1,  a  6,  car- 
ried the  relief  further,  by  omitting  the  words  "  in  presence 
of  Almighty  God,"  which  had  been  objected  to  in  the 
former  Act,  as  being  a  form  of  adjuration.  The  22  Geo.  2, 
c  46,  clearly  shewing  that  doubts  then  existed  whether 
an  affirmation  instead  of  an  oath,  in  cases  where  an  oath 
was  required  by  statute^  was  admissible,  except  where  ex- 
pressly declared  to  be  so  by  statute,  enacted  that  a  Qua- 
ker's affirmation  should  be  admissible  in  all  cases.  In  these 
statutes,  the  words  of  the  affirmation  were  given,  omitting 
the  words  ''on  the  true  faith  of  a  Christian."  The  9  Geo. 
4,  a  82,  made  their  affirmation  admissible  in  criminal 
cases.  In  1833  the  3  &  4  WilL  4,  c.  49,  was  passed,  where- 
by Quakers  and  Moravians  were  allowed  to  make  affirma- 
tion in  all  cases  whatever  where  an  oath  was  required. 

These  statutes,  which  have  reference  to  Quakers,  dis- 
tinctly and  pointedly  shew  with  what  caution  the  law  has 
been  altered  to  obviate  their  scruples.  But  these  altera- 
tions have  been  made  by  the  express  provision  of  the 
legislature,  and  no  such  alterations  have  been  made  to  af- 
fect the  Jews.  The  form  of  declaration  provided  by  the  3  & 
4  WilL  4,  c.  49,  shews  on  the  face  of  it  that  the  party  making 
the  declaration  is  a  Quaker.  The  Catholic  Emancipation 
Act,  10  Geo.  4,  c  7,  repeals  the  obligation  of  taking  the 
oath  of  abjuration,  and  the  declaration  a^^ainst  transub- 
stantiation,  but  so  far  only  as  Roman  Catholics  are  con- 
cerned; and  it  gives  a  form  of  oath  to  be  taken  by  mem- 
bers of  Parliament  instead  of  the  oaths  of  allegiance, 
supremacy,  and  abjuration,  and  provides  for  the  altera- 
tion of  the  name  of  the  Sovereign  under  the  limitations 

kk2 
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1862.  in  the  Act  of  Settlement.  Here,  too,  the  relief  is  expressly 
MiLLBR  given.  The  last  statute,  and  the  one  on  which  the  de- 
Salomons,  fendant  must  mainly  rely,  is  the  1  &  2  Vict  c.  105,  in- 
titled  "  An  Act  to  remove  Doubts  as  to  the  Validity  of  cer- 
tain Oaths.''  This  is  no  doubt  a  declaratory,  but  it  is  also 
an  affirmative  statute;  and  the  principle  of  law  is  clear, 
that  an  affirmative  statute  cannot  repeal  previous  affirma- 
tive statutes,  unless  it  either  do  so  expresdy,  or  is  so  far  in- 
consistent with  the  preceding  statutes  as  to  repeal  them 
by  necessary  implication.  It  must  be  contended  for  the 
defendant  that  this  is  a  repealing  statute ;  for  it  will  not 
support  his  position,  unless  it  repeals  the  oath  of  abjura- 
tion, both  as  to  the  words  and  as  to  the  manner  of  taking 
it.  It  may  be  admitted,  that  where  no  form  of  oath  is 
prescribed,  a  person  may  take  an  oath  in  that  manner  and 
form  which  are  binding  on  his  conscience :  Omichnnd  v. 
Barker  (a).  But  the  oath  which  the  defendant  was  re- 
quired to  take  is  a  Christian  oath,  is  prescribed  by  the 
legislature,  and  must  be  taken  in  the  particular  form  and 
manner  prescribed,  which  can  only  be  dispensed  with  by 
the  same  authority.  In  Omichund  v.  Barker  it  was  de- 
cided, that  any  person  might  be  sworn  as  a  witness  in  a 
court  of  justice  according  to  the  custom  and  manner  of 
his  religion.  But  in  such  case  no  particular  form  of  oath 
is  necessary.  That  authority,  therefore,  does  not  touch  the 
question,  where  the  oath  is  to  be  taken  in  a  particular  form 
and  manner  prescribed  by  statute,  and  as  a  Christian  oath 
to  be  sworn  by  a  Christian  man. 

Assuming,  therefore,  the  oath  in  the  present  case  to 
be  a  Christian  oath,  the  question  is  whether  it  is  in  any 
degree  affected  by  the  1  &  2  Vict.  c.  105.  That  sta- 
tute enacts  and  declares,  'Hhat  in  all  cases  in  which 
an  oath  may  lawfully  be  and  shall  have  been  admin- 
istered to  any  person,  either  as  a  juryman  or  a  witness, 

(a)  Wmea,538;  1  Atk.  21. 
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or  a  deponent  in  any  proceeding,  civil  or  criminal,  in  any 
Court  of  law  or  equity  in  the  United  Kingdom,  or  on  ap- 
pointment to  any  office  or  employment,  or  on  any  occa-  ^• 
sion  whatever,  such  person  is  bound  by  the  oath  adminis- 
tered, provided  the  same  shall  have  been  administered  in 
such  form  and  with  such  ceremonies  as  such  person  may 
declare  to  be  binding;  and  every  such  person,  in  case  of 
wilful  false  swearing,  may  be  convicted  of  the  crime  of 
perjury,  in  the  same  manner  as  if  the  oath  had  been  ad- 
ministered in  the  form,  and  with  the  ceremonies,  most 
commonly  adopted."  Now  this  Act  contains  no  reference 
whatever  to  the  oath  of  abjuration,  nor  to  amy  prior  Act  of 
Parliament,  which  would  undoubtedly  have  been  recited, 
if  intended  to  be  thereby  repealed.  This  Act  seems  to 
apply  excinmvely  to  oaths  administered  in  Courts  of'  law. 
There  are  cases  in  which  oaths  are  required  to  be  taken 
in  Courts  of  law  on  appointments  to  offices,  and  there- 
fore the  operation  of  the  Act  is  not  necessarily  confined 
to  the  cases  of  jurymen  or  witnesses.  Effect  may  be 
given  to  every  word  of  thitf  Act,  without  having  recourse 
to  the  assertion  that  it  amounts  to  a  repeal  of  former 
statutes. 

It  cannot  be  contended  that  there  is  anything  in  the  • 
Acts  which  enables  the  defendant  to  take  the  oath  of  ab- 
juration on  the  Old  Testament,  nor  can  it  be  contended 
with  any  success  that  the  words  ''  on  the  true  faith  of  a 
Christian"  are  not  of  the  essence  o{\h^  oath,  and  therefore 
that  they  can  properly  be  omitted.  It  may  be  said  that 
these  statutes  were  levelled  against  Papists,  and  such  may 
be  admitted  to  be  the  case;  but  the  language  of  the  6  Geo. 
3,  c.  53,  is  large  enough  to  include  all  who  claim  to  sit  and 
vote  as  members  of  the  House  of  Commons.  There  can  be 
no  doubt  that  it  was  the  intention  of  the  legislature,  in 
this  Act,  to  impose  a  religious  test;  and  the  greatest 
care  has  been  taken  so  to  frame  the  oath  as  to  render  it 
binding  upon  the  conscience  of  the  person  who  takes  it. 
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1652.        There  may  well  be  Christianity  without  Protestantism,  but 

^^JJ^J^mT      there  can  be  no  Protestantism  without  Christianity.    The 

*-  words  "  on  the  true  faith  of  a  Christian/'  coming  as  they 

OALOM0N& 

do  after  the  stringent  language  at  the  commencement  of 
the  oath,  shew  that  they  are  of  the  eaaenoe  of  the  oath, 
and  cannot  be  rejected,  and  at  all  events  that  the  le^s- 
lature  meant  those  words  to  be  a  declaration  accompany- 
ing and  explaining  the  oath,  and  therefore  to  be  Mtffotory 
and  necessary.  Whether  the  Jews  were  in  the  contempla- 
tion of  the  legislature  or  not,  <U  the  time  when  the  oath 
was  made  compulsory,  is  a  matter  with  which  it  is  un- 
necessary to  encumber  the  aigument.  It  is  sufficient  to 
know,  that  at  that  period  all  persons  were  excluded  from 
public  honours  andemoluments  unless  they  were  Christians. 
The  spirit  of  the  legislative  enactments  of  that  period  must 
be  referred  to,  to  shew  the  intention  of  the  legislature. 
Even  to  as  late  a  time  as  the  repeal  of  the  Test  and  Cor- 
poration Acts,  no  one  could  hold  certain  important  offices 
without  having  received  the  sacrament  within  a  prescribed 
period.  It  is  incumbent  on  the  defendant  to  shew  that 
the  statutes  which  prima  facie  affect  Jews  have  been  re- 
pealed, and  that  not  merely  for  general  but  for  Parlia- 
mentary purposes,  as  has  been  expressly  done  in  the  case 
of  Catholics  and  Quakers. 

Lastly,  it  is  said  that  the  plaintiff  is  now  suing  under  the 
statute  6  Geo.  S,  c.  53 ;  and  taking  that  Act  in  connection 
with  1  Geo.  1,  st  2,  c.13,  that  is  true.  Upon  this  point,  then, 
it  may  be  argued  that  the  Act  of  6  Geo.  S,  a  53,  has  given 
the  benefit  of  all  savings  or  indemnities  contained  in  any 
former  Acts  or  parts  of  Acts  ihen  subsisting,  and  that  the 
Acts  passed  in  the  ninth  year  of  George  I.  and  in  the  tenth 
year  of  the  same  sovereign,  created  an  indemnity  in  favour 
of  the  Jews,  and  were  then  subsisting  Acts.  The  answer  to 
this  supposition  is,  that  these  Acts  were  not  then  subsisting, 
but  were  merely  of  a  temporary  nature,  being  passed  for  the 
specific  purpose  of  enabling  Jews  and  other  persons  to  avoid 
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the  obligation  to  register  their  real  property,  and  for  that  1662. 
purpose  only.'  The  1  &  2  Will.  4,  a  9,  repealed  so  much  millbr 
of  certain  Acts  as  required  certain  oaths  to  be  taken  by 
members  of  the  House  of  Commons  before  the  Lord  Stew- 
ard or  his  deputiea  Up  to  that  time,  therefore,  the  oaths 
to  be  thus  taken-  had  not  been  abrogated  by  the  Acts  re- 
quiring oaths  to  be  taken  before  the  Speaker.  These  Acts 
are  cumulative.  There  was  not,  consequently,  (as  has  been 
supposed  to  be  the  case),  a  period,  from  the  1st  to  the  13th 
of  William  III.,  when  the  oaths  before  the  Speaker  did  not 
contain  the  words  "  on  the  true  faith  of  a  Christian,"  dur- 
ing which  period  these  words  had  not  to  be  taken  by  mem* 
bers  of  Parliament.  Upon  these  grounds,  it  is  confidently 
submitted  that  the  plaintiff  is  entitled  to  the  judgment  of 
the  Court 

Sir  F.  Kelly  (with  whom  were  Willes  and  A.  Ooldsmid) 
contril. — ^The  question  no  doubt  depends  upon  the  true 
construction  of  the  several  statutes  upon  the  subject  But 
as  these  Acts  are  highly  penal,  they  must  be  strictly  con- 
strued The  Acts  of  Parliament  in  the  present  case,  if 
still  in  force,  impose  upon  all  classes  of  her  Majesty's  sub- 
jects, .eligible  to  serve  in  Parliament,  the  obligation  and 
necessity  to  take  certain  oaths,  under  very  heavy  and  fear- 
ful penalties. 

That  Jews  are  entitled  to  serve  in  Parliament  is  a  pro- 
position which  cannot  admit  of  a  doubt;  and  though  the 
Acts  may  be  construed  in  such  a  sense  as  to  impose  upon 
this  class  of  the  community,  and  perhaps  on  other  classes 
also,  the  duty  of  taking  an  oath  repugnant  to  their  con- 
sciences, under  pain  of  losing  some  of  the  most  valued 
privileges  of  a  British  subject,  the  Court  is  Vound  to  con- 
strue the  words  of  the  statutes  so  as  to  give  to  them,  if 
possible,  such  a  construction  as  will  favour  liberty  of  con- 
science. It  must  be  remembered,  that  the  refusal  to  take 
the  oath  in  question  does  not  expose  a  Jew  merely  to  the 
loss  of  5002.,  in  the  shape  of  a  penalty^  but  to  a  disqualifi- 
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1852.  cation  to  sue  or  to  be  sued,  to  be  an  executor,  to  be  a  guar- 
"^[JJJ^J^  dian  of  any  child,  to  hold  any  office,  or  to  give  any  vote  in 
^     ^'  the  election  of  members  of  Parliament,  and  indeed  toother 

Salomons. 

most  fearful  penalties. — It  is  submitted  that  the  defendant 
is  entitled  to  the  judgment  of  the  Court,  on  the  following 
four  distinct  grounds: — 

First,  the  6  Geo.  S,  c.  53,  is  no  longer  in  force;  it  ceased 
to  be  so  on  the  death  of  George  III.,  or  at  all  events  on  the 
death  of  the  last  Sovereign  bearing  the  name  of  Geoige. 
That  being  so,  there  was  no  power  in  the  House  of  Com- 
mons, or  in  any  officer  of  that  House,  or  in  any  Court  of 
law,  or  in  any  officer  of  a  Court  of  law,  to  take  upon  him- 
self to  alter  the  terms  of  an  oath,  the  whole  form  and  lan- 
guage of  which  has  been  expressly  given  in  an  Act  of  Par- 
liament by  the  legislature;  and  in  such  case  the  oath 
containing  the  name  of  '^  our  Sovereign  Lord  King  George," 
that  being  the  form  of  language  in  the  Act,  is  the  only 
oath  which  could  lawfully  be  administered  under  it  Upon 
every  occasion  when  a  change  of  the  name  of  the  Sove- 
reign has  been  considered  necessary,  the  legislature  has 
interposed  by  express  enactment,  reciting  such  necessity, 
and  expressly  authorising  the  substitution  of  the  name 
of  one  Sovereign  for  the  other.  That  course  has  been  pur- 
sued from  the  time  of  William  III.  to  that  of  George  III. ; 
and  as  there  is  no  Act  of  Parliament  which  has  since  con- 
ferred that  authority,  there  is  now  no  power  in  existence 
which  enables  any  one  to  administer  a  different  oath  from 
that  contained  in  the  statute  6  Geo.  3,  c.  53,  or  to  substi- 
tute the  name  or  description  of  one  Sovereign  for  that  of 
another. 

Secondly,  if  the  oath  and  the  statute  imposing  it  are 
still  in  force,  inasmuch  as  it  is  a  principle  of  law,  that 
whenever  the  legislature  by  statute,  or  the  common  law, 
imposes  on  any  man  the  duty  of  taking  an  oath,  the  law 
not  only  permits  but  requires  him  to  take  it  in  such  man- 
ner and  form  as  shall  be  binding  on  his  conscience;  on 
this  ground  it  was  not  only  competent  for,  but  the  duty  of. 
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the  defendant,  to  take  the  oath  in  such  form  as  was  bind-        18^2. 
ing  on  his  conscience.    Here  the  defendant  has  declared       millxr 
that  the  taking  the  oath  with  the  omission  of  the  words     g^^JioNa. 
^'  upon  the  true  faith  of  aChristian/'  is  binding  upon  his  con- 
science.   If  there  be  any  exception  or  qualification  to  this 
rule,  it  is  in  the  case  where  an  oath  is  imposed  bj  waj  of 
a  religious  or  political  test;  but  that  can  only  be  the  case 
where  the  language  and  intention  of  the  particular  Act 
clearly  and  positively  require  such  a  construction. 

Thirdly,  assuming  these  propositions  to  be  doubtful,  the 
defendant  was  bound  and  authorised  to  take  the  oath 
which  he  did  take;  for  this  arises  by  necessary  implication 
from  the  1  &  2  Vict  c.  105. 

Fourthly,  the  10  Geo.  1,  c.  4,  has  been  kept  alive  and 
in  force  by  a  succession  of  Acts  continuing  or  enlarging 
the  time  given  for  taking  the  oaths,  and,  with  respect  to 
Jews,  without  the  words  "  upon  the  true  faith  of  a  Chris- 
tian," until  November  24,  1766,  and  consequently  beyond 
the  time  when  the  Act  6  Greo.  3,  c.  53,  was  passed,  and 
thus,  by  its  existence  at  that  time,  qualified  the  meaning 
of  the  provisions  of  that  Act 

With  reference  to  the  first  branch  of  this  argument,  it 
is  submitted,  that  each  successive  Act  of  Parliament  ap- 
plying to  the  oath  of  abjuration,  beginning  with  the  Act 
of  Will.  3,  and  ending  with  the  statute  6  Geo.  3,  c.  53,  pro- 
vided, and  was  intended  only  to  provide,  for  the  particular 
state  of  things  in  existence  at  the  time  when  those  Acts 
were  passed.  No  legislative  provision  has  been  made  on 
the  subject  since  the  latter  Act,  and  therefore  it  cannot  be 
so  far  altered  as  to  give  effect  to  the  imposition  of  the  oath 
under  the  present  change  of  circumstances.  The  title  as 
well  as  the  terms  of  this  Act  shew  that  it  was  intended 
for  temporary  purposes  only,  and  was  absolutely  neces- 
sary to  authorise  certain  alterations  rendered  expedient 
by  political  changes.  In  2  Inst.  479,  it  is  laid  down,  that 
a  new  oath  cannot  be  imposed  on  the  subject  without 
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1868.        the  authority  of  Parliament;  but  the  ^ving  of  every  oath 

MiLLSR       TauBt  be  warranted  by  the  common  law,  or  by  an  Act  of 

«•  Parliament     This  has  always  been  admitted  to  be  the 

Salomons.  ^ 

law,  and  was  acted  upon  in  Omichund  v.  Barker  (a).  Nei- 
ther the  House  of  Commons,  nor  the  Speaker,  had  any  au- 
thority to  substitute  the  name  of  Queen  Victoria  for  that 
of  King  George.  If  the  House  of  Commons  had  such  pow- 
er where  no  dispute  as  to  right  of  succession  would  be 
likely  to  arise,  it  follows  that  even  in  the  case  of  a  dis- 
puted succession,  as  in  the  case  of  the  birth  of  twins,  of 
Albert  and  Edward  for  instance,  they  might  as  well  pre- 
sume to  insert  the  name  of  Albert  or  Edward,  and  so  to 
wound  the  consciences  of  many  persons  who  might  en- 
tertain an  opinion  at  variance  with  that  of  the  House  of 
Commons  as  to  the  title  of  the  reigning  monarch.  But 
neither  the  House  of  Commons  nor  the  Speaker,  nor  any 
other  authority  than  the  legislature,  have  power  to  alter 
the  form  of  an  oath,  or  to  insert  a  form  differing  as  to 
its  essence  and  substance  from  that  oath  which  has  been 
framed  by  the  authority  of  Parliament.  The  several 
Acts  upon  this  subject  fortify  this  view,  and  shew  that 
they  were  passed  for  a  temporary  purpose  only.  The 
Acts  which  give  the  abjuration  oath,  nearly  in  its  present 
form,  1  Anne,  st  1,  &  22,  4  &  5  Anne,  c.  8,  and  the  6  Anne, 
c  7,  are  clearly  of  a  temporary  character,  and  were  intend- 
ed specially  to  provide  for  altered  circumstances,  either  as 
to  the  Pretender  or  his  family  whose  rights  were  to  be  ab- 
jured, or  as  to  the  Sovereign  in  whose  favour  the  oath  was 
to  be  taken.  In  the  20th  section  of  the  6  Anne,  c.  7,  a 
blank  is  left  for  the  name  of  the  Sovereign,  and  it  specially 
provides,  that  the  blank  shall  be  filled  up  with  the  fiame 
of  the  Queen  or  King,  (the  Princess  Sophia,  or  her  son 
George,  afterwards  George  I.),  who  should  be  next  in  suc- 
cession under  the  Act  of  Settlement  The  Princess  Sophia 
having  died  during  the  lifetime  of  Queen  Anne,  on  the 

(a)  WiUes,  518;  1  Atk.  21. 
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accession  of  Geo.  L,  the  blank  was  filled  up  with  his  name.        1862. 
Then  came  the  1  Geo.  1,  c.  13 ;  and  afterwards,  on  the  death       jiiLtBa' 
of  the  Pretender  in  1 765,  the  6  Geo.  3,  c.  53,  was  passed  to  «•  . 

1     •  1.        1  ,  3,     wwn  *     A       1.1/.        <■      Salomona 

substitute  his  "  descendants  This  Act  further  referred 
to  all  the  clauses  in  the  1  Geo.  1,  c.  13,  which  it  incorpor- 
ated. [Pollock,  C.  B. — ^We  cannot  shut  our  eyes  to  the  fact, 
that,  during  the  reign  of  Geo.  IV.,  the  oath  of  abjuration 
was  taken  by  a  great  number  of  individuals  in  the  form 
prescribed  by  the  Act  of  Geo.  III.  Either  that  was  a  farce, 
or  the  words  of  the  oath  must  be  taken  to  relate  to  the 
Sovereign  as  a  corporation  sole.  There  may  be  some  ground 
for  contending  that  the  operation  of  the  6  Geo.  3,  c.  53, 
ceased  at  his  death;  but  it  seems  to  me  that  the  argument 
is  of  no  weight,  that  the  Act  applies  to  the  namey  not  to 
the  person  of  the  Sovereign.]  It  is  sufficient  for  the  pre- 
sent purpose  to  contend,  that  l^e  operation  of  that  Act 
ceased  with  the  reign  in  which  it  was  passed  During  the 
reign  of  George  III.,  the  claims  of  the  Pretender  and  his  fa- 
mily had  become  a  mere  dream,  and  there  had  been  no- 
thing to  call  the  attention  of  the  legislature  to  the  subject. 
The  next  Act  of  Parliament  to  which  reference  may  be 
here  made,  is  of  the  same  character  nearly  as  that  already 
referred  to.  This  statute  is  of  the  greater  importance,  in- 
asmuch as  it  has  been  passed  in  more  recent  times  It  is 
the  Roman  Catholic  Relief  Act,  10  Geo.  4,  c  7,  the  second 
section  of  which,  although  the  form  of  oath  there  given  is 
a  special  form  for  Roman  Catholics,  refers  to  King  George 
IV.  in  the  same  terms  as  King  George  III.  was  referred  to 
in  the  oath  of  abjuration.  But  the  language  of  that  Act 
does  not  by  implication  give  any  power  to  the  House  of 
Commons  or  to  the  Speaker,  upon  the  death  of  George  the 
Fourth,  to  substitute  the  name  of  William  or  Victoria.  It 
may  be,  not  that  they  had  not  the  power,  but  that  the  oath 
was  one  personal  to  the  reigning  Sovereign ;  for  the  third 
section,  which  immediately  follows,  enacts  further,  ^'  that, 
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1852.  wherever  in  the  oath  hereby  appointed  and  set  forth  the 
MiLLBR  name  of  his  present  Majesty  is  expressed  or  referred  to,  the 
name  of  the  Sovereign  of  this  kingdom  for  the  time  being, 
by  virtue  of  the  Act  for  the  further  limitation  of  the  Crown 
and  better  securing  the  rights  and  liberties  of  the  subject, 
shall  be  substituted  from  time  to  time,  with  proper  words 
of  reference  thereto."  The  doctrine,  as  laid  down  in  the 
2nd  Inst  479,  and  acted  upon  in  Omichund  v.  Barker,  is 
applicable  to  the  present  case.  [Alderson,  R — ^In  that  case 
Lord  Chief  Justice  Willes  observes,  that  what  Lord  Coke 
says  in  the  2  Inst  479,  and  3  Inst  1 65,  that  an  oath  cannot 
be  altered,  nor  a  new  one  imposed  but  by  authority  of 
Parliament,  plainly  relates  only  to  promissory  oaths  or 
oaths  of  office,  viz.  as  to  those  of  Privy  Councillors,  Judges, 
Sheriffs,  and  the  like,  and  in  no  degree  to  oaths  taken  by 
witnesses]  Lord  Chief  Justice  WiUes  does  appear  to  be  of 
that  opinion,  but  it  is  difficult  to  see  the  soundness  of  such 
a  distinction,  for  an  authority  is  scarcely  required  to  shew 
that  the  terms  of  a  particular  oath  imposed  by  the  legisla- 
ture or  by  the  common  law  cannot  be  altered,  either  by  the 
authority  of  the  party  administering,  or  by  the  party  taking 
the  oath,  but  by  the  legblature  only.  But  even  if  that  dis- 
tinction be  sound,  it  does  not  detract  from  the  force  of  the 
defendant's  argument.  When  an  oath  is  directed  to  be 
taken  with  respect  to  the  reigning  Sovereign  in  his  cor-- 
porcUe  capacity,  it  is  not  usual  to  name  the  Sovereign;  but 
when  the  particular  Sovereign  is  specified  by  name,  he 
must  be  considered  as  alluded  to  peraonaUy  only.  It  has 
been  contended  for  the  plaintiff,  that  a  power  exists  in  the 
House  of  Commons  alone  to  substitute  the  name  of  one 
Sovereign  for  another,  but  that  the  words  '^  on  the  true 
faith  of  a  Christian"  cannot  be  altered  without  an  Act  of 
Parliament.  The  substantial  question  is,  what  is  the  na- 
ture of  the  oath  itself,  and  whether  the  words  ^*  on  the 
true  faith  of  a  Christian"  are  not  mere  wjords  of  assevera- 
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tion,  and  no  part  of  the  thing  sworn  to  under  the  sta-        1852. 
tute.     It  may  be  a  question  worthy  of  consideration,  whe-       muxxr 
ther  the  long  habit  and  practice,  in  the  Houses  of  Parlia-      Salomon*. 
ment  and  elsewhere,   of  administering  the  oath  in  the 
accustomed  form,  has  not  led  to  some  inadvertence  in 
the  adoption  of  the  particular  terms  of  the  Act  of  Parlia- 
ment 

The  second  proposition  is,  that  under  the  6  Geo.  3,  c.  53, 
upon  which  this  action  is  founded,  and  which  rendered  ne- 
cessary the  taking  of  the  oath  (if  by  law  it  must  be  taken 
at  all),  that  oath  is  to  be  taken  by  a  Jew  with  the  omis- 
sion of  the  words  '^  on  the  true  faith  of  a  Christian.''  This 
point  depends  solely  upon  the  determination  of  the  ques- 
tion, whether  the  provisions  of  the  10  Geo.  1,  c.  4,  remained 
in  force  at  the  time  of  the  passing  of  the  6  Geo.  3,  c.  53. 
It  has  been  said  that  this  Act  had  then  expired;  but  a  series 
of  enactments  may  be  cited,  to  shew  that  it  continued  in 
force  beyond  the  period  when  the  6  Geo.  3,  c  53,  was  pass- 
ed. The  last-mentioned  statute,  after  enacting  that,  from 
and  after  the  4th  day  of  June,  1 766,  the  oath  shall  be  taken 
in  the  form  and  manner  thereinafter,  set  down  by  all  classes 
of  his  Majesty's  subjects,  proceeded  to  provide,  that  all  per- 
sons required  to  administer  or  to  take  the  oath  of  abjura- 
tion, should  administer  and  take  it  according  to  the  form 
therein  set  down  and  prescribed,  in  such  Courts,  and  with- 
in the  time  limited,  and  in  such  manner,  with  due  observ- 
ance of  the  same  requisites,  ani  with  benefit  of  the  same 
savings,  provisoes,  and  indemnities,  as  were  by  any  Acts  or 
parts  of  A  cts  then  subsisting  directed  and  enacted.  If,  then, 
this  Act  came  into  operation  at  a  time  when  the  10  Geo.  t, 
c.  4,  was  still  in  force,  it  must  not  be  forgotten  that  the 
latter  Act  provided  that  the  oath  of  abjuration  should  be 
taken  by  Jews,  omitting  the  words  ''  on  the  true  faith  of  a 
Christian;"  and  that  thus  the  6  Geo.  3,  c.  53,  would  pro- 
vide, that  the  oath  of  abjuration  under  that  Act  also  was 
to  be  taken  by  Jews  with  the  omission  of  the  words  *'  on 
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1852.  person  professing  the  Jewish  religion  would  have  been 
Millie  authorised,  under  the  17th  section  of  the  10  Geo.  1,  c.  4, 
to  take  the  oath,  omitting  the  words  '^on  the  true  faith  of 
a  Christian."  If  the  Court  should  hold  that  the  word 
"saving"  in  the  6  Geo.  3,  c.  7,  does  not  apply  to  the  17th 
section  of  10  Geo.  1,  c.  4,  it  will  in  effect  decide  that  a  class 
of  persons  are  compelled,  under  the  severest  penalties,  to 
take  an  oath  in  a  manner  involving  both  blasphemy  and 
perjury;  and  if  such  a  result  can  be  avoided,  the  Court  is 
bound  so  to  construe  the  words.  When  the  law  imposes 
on  all  the  subjects  of  the  realm  the  duty  and  necessity  of 
taking  an  oath,  the  important  question  arises,  whether 
the  law  does  not  also  require  that  the  oath  shall  be  taken 
in  such  form  and  manner  as  to  bind,  not  to  offend,  the 
conscience  of  the  swearer.  It  is  submitted  that,  whenever 
the  law  imposes  on  a  subject  the  duty  of  taking  an  oath, 
it  not  only  permits  but  requires  the  oath  to  be  taken  in 
such  a  manner  as  to  be  binding  upon  the  deponent's  con- 
science. Now,  if  it  be  satisfactorily  shewn  that  there  are 
cases  in  which  a  Jew  has  no  choice,  but  is  bound  and 
compelled  to  take  the  oath  of  abjuration  under  severe  and 
heavy  penalties,  the  question  will  stand  on  those  general 
principles,  which  are  good  for  all  laws  and  for  all  timea 
The  1  Gteo,  1,  c.  13,  had  no  religious  aspect  at  alL  It  was 
passed,  as  its  title  declares,  to  secures  the  person  and  govern- 
ment of  the  Sovereign  and  the  succession  of  the  Crown, 
and  to  extinguish  the  hopes  of  the  Pretender  and  his  party. 
Except  with  regard  to  the  Papists,  who  were  generally  sup- 
posed to  favour  the  interests  of  the  Pretender,  it  comprised 
within  its  purview  all  the  subjects  of  the  realm.  It  may 
be  said,  that  the  terms  of  the  Act  do  not  extend  to  all  per- 
sons, but  merely  to  those  who  are  about  to  take  office,  or 
to  enjoy  some  civil  advantage,  such  as  that  of  being  called 
to  the  bar;  but  at  all  events,  the  duty  is  imposed  on  all 
peers  and  members  of  the  House  of  Commons  before  they 
can  sit  and  vote.     A  person  has  the  option  of  refusing  an 
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office;  but  when  he  has  been  elected  a  member  of  the  1862. 
House  of  Commons,  he  becomes  liable  to  all  the  duties  millbr 
and  obligations  imposed  upon  members.  He  cannot  re- 
pudiate the  election,  even  though  it  has  been  made 
without  his  assent  and  against  his  will  If  a  call  of 
the  House  takes  place,  or  any  other  act  is  required  to 
be  done  under  the  authority  of  that  House,  such  as  the 
attendance  on  a  committee,  the  party  called  upon  is 
bound  to  obey  the  order,  and  in  case  of  disobedience 
is  subject  to  be  committed  for  contempt.  [PoUock,  C.  B. 
— A  person  is  not  a  member  of  the  House  till  he  has 
taken  his  seat]  It  is  submitted  that  he  is  a  member 
before,  otherwise  he  could  not  be  entitled  to  vote  for  the 
Speaker,  which  he  may  do.  [PoUockj  C.  B. — ^There  is  no- 
thing of  which  I  am  aware  to  prevent  a  minor,  or  a  woman, 
or  even  an  alien  enemy,  from  doing  so.]  Such  persons 
could  not  be  members,  because  their  election  would  be 
void;  but  in  the  case  of  a  person  who  is  eligible  (as  a  Jew 
undoubtedly  is),  when  actually  elected,  such  person  is  as 
much  a  member  of  Parliament  before  he  is  sworn  as  he  is 
afterwards.  Taking  the  oath  is  simply  a  statutory  obli- 
gation, and  imposed  on  the  party  as  a  condition  precedent 
to  his  right  to  vote,  which  does  not  effect  the  slightest 
change  in  his  status  as  a  member.  In  Dwarris  on  Statutes, 
179,  a  precedent  is  cited,  by  which  it  appears  that,  on  the 
13th  of  April,  1715,  the  House  of  Commons  determined 
that  Sir  Joseph  Jekyll  was  a  person  fit  to  act  on  a  Com- 
mittee of  Secresy,  though  he  had  not  been  sworn  at  the 
clerk's  table.  [PoUock,  C.  B. — The  question  is,  whether  a 
party  returned  as  a  member  is  bound  to  attend  commit- 
tees, and  is  liable  to  the  jurisdiction  of  the  House,  before 
he  has  taken  his  seat]  It  is  submitted  that  he  is.  The 
question  is  simply  whether  the  party  is  eligible,  and  if  he 
be  so,  the  moment  the  writ  is  returned  he  is  to  all  intents 
and  purposes  a  member.  The  House  of  Commons  was  in 
possession  of  all  its  undoubted  rights  and  privileges  for 
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IS62.       ages  before  any  of  these  Acts  were  passed.    At  common 
Mili.br       ^^^f  *  person  when  elected  had  all  the  rights  of  a  mem- 
^     ^'  ber  of  the  House :  but  the  statute  said  that  he  should  not 

sit  in  the  House  during  a  debate,  nor  vote,  unless  he  had 
taken  certain  oaths.  With  all  the  privileges  and  with  all 
the  liabilities  attached  to  that  character — by  the  terms  of 
the  Act;  the  member  is  not  to  sit,  but  the  penalty  is  for 
voting.  But  in  every  other  respect  he  is  a  member.  The 
10th  and  11th  sections  of  the  1  Geo.  1,  c.  13,  are  so  plain 
in  their  language  and  meaning,  that  it  is  impossible  to  es- 
cape  the  perpetration  of  monstrous  injustice,  if  a  different 
construction  be  adopted  from  that  for  which  the  defend- 
ant contends.  The  10th  section  enacted,  that  two  justices 
of  the  peace,  or  any  one  else  specially  appointed  by  the 
Crown,  might  administer  the  oath  of  abjuration  to  any  per- 
son whom  they  suspected  to  be  dangerous  or  disaffected  to 
his  Majesty;  and  if  such  person  refused  to  take  the  oath, 
his  refusal  was  to  be  certified  to  the  Court  of  Quarter  Ses- 
sions, and  then  recorded;  and  from  that  time  forth  he  was 
to  be  held  as  a  Popish  recusant  convict^  and  should  as  such 
forfeit  and  be  proceeded  against  The  11th  section  went 
further,  for,  afler  containing  a  clause  "  to  tke  intent  and 
purpose  that  no  person  might  avoid  talcing  the  said  oaths,'' 
it  proceeded  to  empower  two  or  more  justices  of  the  peace 
at  their  pleasure,  at  the  next  ensuing  General  Quarter 
Sessions,  to  summon  any  person  to  appear  before  them  at 
a  time  appointed  to  take  the  oath;  and  in  default  of  ap- 
pearance, the  default  was  to  be  certified  to  the  Quarter 
Sessions,  where,  if  the  party  summoned  did  not  appear, 
and  without  any  cause  shewn,  he  was  to  be  subjected  to  the 
penalties  of  a  Popish  recusant  convict.  The  question  then 
is,  whether  there  is  anything  in  this  Act  to  make  the 
words  "  on  the  true  faith  of  a  Christian  "  more  than  mere 
a^sseveratory  words,  and  to  take  them  out  of  the  general  rule, 
which  requires  such  words  so  to  be  varied  as  to  suit  the 
conscience  of  the  swearer.     If  the  Act  contains  any  thing 
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of  that  nature,  it  may  be  freely  admitted  that  the  inten-        1852. 
tion  of  the  legislature  must  be  carried  out,  regardless  of      millbr 
any  question  of  right  or  wrong.    It  must  be  borne  in  mind  ^' 

that,  at  the  period  of  history  which  was  referred  to  in  the 
plaintiflf's  argument  to  shew  that  the  words  contained 
in  the  oath  of  abjuration  were  intended  to  be  a  test 
of  Christianity — ^namely,  in  the  reigns  of  Elizabeth  and 
James  I.,  there  were  no  Jews  in  this  country,  for  they  had 
been  banished  in  the  time  of  Edward  I.,  and  were  not  re- 
stored until  Cromwell  was  at  the  head  of  the  State.  At 
the  time,  however,  when  the  1  Geo.  1,  c.  13,  was  passed, 
it  was  well  known  that  Jews  of  wealth  and  consideration 
in  the  country  were  exceedingly  numerous.  The  question 
then  is,  whether  the  legislature  meant  Jews  to  take  the 
oath  of  abjuration  in  such  a  manner  as  to  bind  their  con- 
sciences. If  it  be  held  that  the  words  '^  on  the  true  faith 
of  a  Christian  "  must  be  taken  as  an  essential  part  of  the 
oath,  then,  in  the  time  of  Geo.  I.,  as  at  the  present  moment, 
any  magistrate  could  have  called,  without  reason  given, 
upon  every  Jew  to  take  the  oath;  and  in  such  case  one  of 
the  two  following  consequences  must  have  ensued — either 
the  Jew  must  at  once  have  committed  blasphemy  or  per- 
jury, or  he  must  have  refused  to  take  the  oath,  and  been 
subjected  to  all  the  penalties  of  a  Popish  recusant  convict. 
[Martiny  B. — ^You  contend  that,  if,  immediately  after  the 
passing  of  the  Act,  a  Jew  had  before  a  magistrate  stated 
his  willingness  to  do  every  thing,  but  had  stated  that  he 
could  not  with  truth  or  propriety  use  the  words  "  on  the 
true  faith  of  a  Christian,"  the  words  of  the  statute  would 
have  been  satisfied.]  That  is  the  defendant's  argument 
It  was  contended  in  Omidiimd  v.  Barkery  that  the  oath 
consisted  in  touching  the  foot  of  a  Brahmin.  But  what 
does  it  matter  whether  the  form  of  swearing  consists  of 
words  only,  or  an  act  only,  or  of  both  words  and  an  act 
taken  together?  It  is  an  absurdity  to  suppose  that  the 
legislature  would  compel  aU  the  loyal  subjects  of  the  Sove- 
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1852.  reign  to  take  an  oath  testifying  to  the  loyalty  and  alle- 
MiLLBR  giance  of  the  party  required  to  take  it,  and  yet  that  it 
would  frame  the  oath  in  such  terms  that  one  class,  at  least, 
among  the  people  could  not  take  it.  Again,  it  ought  to  be 
cohsidered  what  the  object  of  the  oath  was,  and  against 
what  class  of  persons  it  was  really  directed.  No  person 
can  be  in  the  slightest  degree  acquainted  with  the  subject 
of  oaths  and  tests,  as  deduced  from  the  history  of  this 
country,  and  dating  from  th3  period  of  the  Reformation, 
without  perceiving  that  all  the  oaths  framed  by  the  legis- 
lature were  levelled  solely  against  the  Papists.  The  very 
persons  who  refused  to  take  this  oath  were  to  be  deemed 
Popish  recusant  convicts.  It  cannot  be  argued  that  the 
oaths  were  levelled  at  the  Jews.  The  oath  was  only  in- 
tended to  be  a  test  for  the  consciences  of  Roman  Catholics, 
whom  nobody  doubted  to  be  Christians,  but  of  whom  it 
was  doubted  whether  they  were  not  secretly  favourers  and 
supporters  of  the  Pretender;  and  the  object  was  to  obtain 
the  security  of  their  attachment  to  the  House  of  Hanover, 
and  to  enforce  their  abjuration  of  the  claims  of  the  House 
of  Stuart  That  object  was  completely  attained  by  making 
the  person  taking  the  oath  swear  allegiance  to  the  reign- 
ing Sovereign,  and  abjure  the  claims  of  the  Pretender  and 
his  family.  The  first  thing  sworn  was,  that  the  King  was 
the  lawful  king  of  this  realm ;  the  next  thing  was,  that 
the  party  swearing  believed  that  the  Pretender  and  his 
family  had  no  right  or  title  to  the  Crown,  and  renounced 
obedience  to  any  of  them.  The  next  thing  sworn  was 
that  the  party  would  bear  true  allegiance  to  and  would 
defend  the  King  against  all  his  enemies,  and  that  he  would 
disclose  all  treasons  against  him,  and  he  thereby  promised 
to  support  and  maintain  the  successsion  of  the  Crown 
against  the  descendants  of  King  James.  This  is  the  whole 
of  the  promissory  part  of  the  oath.  But  the  oath  con- 
tains, moreover,  a  declaration  that  the  party  swearing 
takes  it  without  any  mental  reservation  or  equivocation. 
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This  is  admitted  to  be  a  substantial  part  of  the  oath,        1852. 
as  it  materially  qualifies  the  matter  to  be  done  or  per-       miller 
formed.     But  the  words  "on  the  true  faith  of  a  Chris-      _    *•    ,^ 

Salomons. 

tian"  are  no  part  of  the  oath  or  thing  sworn  to,  for  they 
do  not  extend  the  operation  of  the  oath :  they  are  part  of 
the  ybrm  and  manner  in  which  the  party  pledged  his  oath 
to  what  he  had  sworn  before,  and  like  the  kissing  the  Tes- 
tament, or  the  touching  the  Brahmin's  foot,  were  merely 
the  sanction  or  pledge  of  what  had  gone  before.     If  the 
legislature  intended  to  make  this  oath  a  test  of  Christi- 
anity, and  that  no  one  should  take  it  who  was  not  a  Chris- 
tian— that  the  party  taking  this  oath,  besides  swearing 
that  he  did  certain  things,  and  did  them  willingly,  &c., 
should  also  swear  that  he  was  a  Christian — theriy  but  in 
no  other  case,  can  the  defendant  admit  that  these  words 
are  words  of  substance,   and  cannot  be  rejected.     The 
words  "So  help  me  God"  are  not  to  be  found  in  the 
roll,  for,  although  they  were  added  to  the  oaths  of  allegiance 
and  supremacy,  they  were  not  to  the  oath  of  abjuration. 
There  are  no  words  of  obtestation,  unless  the  words  "  on  the 
true  faith  of  a  Christian"  are  to  be  taken  as  such.     In  the 
former  Act,  1  Geo.  1,  c.  13,  the  words  "So  help  me  God" 
were  retained,  but  they  are  not  in  this  Act.     It  is  therefore 
submitted,  that  the  omission  of  the  words  "  So  help  me 
God"  leaves  a,  form  of  words  merely,  which  does  not  amount 
to  an  oath,  unless  the  words  "  on  the  true  faith  of  a  Chris- 
tian" are  held  to  be  asseveratory  words,  conferring  upon  it 
that  character.    In  Bishop  Sanderson's  Lectures  on  Oaths, 
p.  89,  there  is  much  of  importance  which  bears  upon  this 
subject.     The  oath  is  there  divided  into  two  parts — the 
thing  sworn  to,  and  the  form  of  swearing.     In  PufFendorf, 
also,  as  cited  in  Omichund  v.  Barker,  the  same  distinction  is 
observed,  namely,  "  That  part  of  the  form  of  oaths  under 
which  God  is  invoked  as  a  witness  or  as  an  avenger,  is  to  be 
accommodated  to  the  religious  persuasion  which  the  swearer 
entertains  of  God ;  it  being  vain  and  insignificant  to  compel 
a  man  to  swear  to  a  Gt)d'  whom  he  doth  not  believe,  and 
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^J^^^  therefore  doth  not  reverence."  On  this  principle,  the 
MiLLVR  words  "  on  the  true  faith  of  a  Christian  "  may  and  ought 
Salomons.  ^  he  altered  to  suit  the  conscience  of  those  who  have  to 
take  the  oath  of  abjuration.  Suppose  the  words  "So 
help  me  God"  were  used  in  an  ordinary  Court  of  justice 
paraphrastically,  "  So  help  me  God  the  Father,  God  the 
Son,  and  God  the  Holy  Ghost,"  or  "  So  help  me  God  the 
Holy  and  Undivided  Trinity,"  which  is  the  meaning  of 
the  term  "God"  to  the  Christian,  could  it  be  said  that, 
whenever  this  oath  was  to  be  taken  by  a  Jew,  it  might 
not  be  modified?  On  these  grounds,  the  position,  that, 
if  the  law  imposes  an  oath  and  requires  it  to  be  taken, 
it  must  allow  that  oath  to  be  taken  so  as  to  bind  the 
conscience,  holds  good  in  the  present  case.  The  prin- 
ciple established  by  the  case  of  Omichund  v.  Barker  is 
in  favour  of  that  position,  for  in  that  case,  where  the 
law  compelled  a  person,  not  a  Christian,  to  give  evi- 
dence, he  was„  after  a  solemn  argument,  allowed  and  di- 
rected to  be  sworn  in  such  manner  as  was  binding  upon 
his  conscience.  In  truth,  there  is  no  difference  in  prin- 
ciple between  an  oath  administered  to  a  witness  in  a 
Court  of  justice  at  common  law,  and  that  which  is  required 
by  the  statute  of  1  Geo.  1,  c.  13,  to  be  taken  by  all  classes 
of  the  Queen's  subjects,  whenever  two  justices  of  the  peace 
think  proper  to  tender  it.  Both  oaths  are,  under  certain 
circumstances,  equally  required  by  law  to  be  taken  by  all 
classes  of  the  Queen's  subjects,  under  heavy  penalties.  The 
obligation  is  the  same;  but  the  penalties  under  the  sta- 
tute, in  both  cases,  are  considerably  more  severe.  All  the 
objects  for  which  the  oath  was  instituted  will  be  attained, 
by  holding  that  it  is  complete  without  these  words.  In 
Dwarris  on  Statutes,  p.  563,  citing  Heydona  case  (a),  it 
is  laid  down  that  the  principles  upon  which  all  statutes 
must  be  construed  are  the  following:  first,  to  see  what  the 
common  law  was  before  the  passing  of  the  Act;  secondly, 

(a)  3  Rep.  7. 
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what  the  mischief  was  against  which  the  common  law  did         1852. 
not  provide,  and  against  which  the  legislature  intended  to       millbr 
provide;  thirdly,  the  remedy  which  Parliament  has  ap-  ''• 

pointed  for  the  mischief;  fourthly,  the  reasons  of  that  re- 
medy. 

The  mischief  against  which  the  statutes  imposing  this 
oath  intended  to  provide,  was  nothing  more  than  the  hos- 
tility of  the  Roman  Catholics  to  the  House  of  Hanover ;  and 
the  remedy  supplied,  was  the  exacting  of  an  oath  of  fidelity 
to  that  House.  This  applied  to  all  classes  of  persons,  to 
Jews  as  much  as  Christians.  Their  fidelity  was  required, 
but  it  cannot  be  said  that  they  were  also  required  to  swear 
that  they  were  Christians.  If  this  absurdity  was  not  in- 
tended, the/ortn  of  the  oath,  not  the  oath  itself,  must  bo 
so  construed  as  to  carry  out  the  intention  of  the  legislature, 
according  to  the  sound  proposition  of  law,  that  where  an 
oath  is  required  to  be  taken,  whether  by  statute  or  by  com- 
mon law,  it  is  authorised  and  required  to  be  taken  in  the 
manner  binding  on  the  swearer. 

The  remaining  question  turns  upon  the  1  &  2  Vict.  c. 
J  05.  This  is  a  declaratory  Act,  and  enacts  that  every 
person  shall  be  bound  by  an  oath  taken  in  any  form  de- 
clared by  the  swearer  to  be  binding,  and  visited  with  the 
penalty  of  perjury  the  breach  of  any  oath  so  taken.  That 
naturally  implies  the  power  to  take  the  oath,  and  affirms 
the  proposition  before  stated,  and  to  which  there  is  no  ex- 
ception. It  has  been  said  that  the  1  &  2  Vict.  c.  105,  ap- 
plies only  to  such  oaths  as  are  to  be  taken  in  Courts  of 
justice  and  upon  similar  occasions.  It  is  remarkable  that 
the  only  word  in  the  6  Geo.  3,  c.  53,  which  would  apply 
to  Parliament,  is  the  word  "  Courts,"  so  that,  unless  Par- 
liament be  a  Court,  that  statute  does  not  apply  to  Par- 
liamentary oaths.  The  statute  of  Victoria  extends  its  ope- 
ration to  oaths  taken  "on  every  occasion  whatsoever." 
For  these  reasons,  it  is  submitted  that  the  defendant  is  en- 
titled to  judgment. 
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1862.  Cfhannelly  Seijt,  in  reply. — The  propositions  for  which  the 

\[il^^j^      plaintiff  contends  are,  first,  that  the  oath  cannot  be  taken  as 
„    «••  the  defendant  has  taken  it,  namely,  on  the  Old  Testament, 

inasmuch  as  part  of  the  form  given  requires  it  to  be  taken 
on  the  Holy  Evangelists,  that  is,  the  New  Testament;  se- 
condly, if  there  be  no  objection  to  the  oath  being  taken  on 
the  Old  Testament,  yet  it  has  not  been  taken  by  the  defend- 
ant in  its  entirety.  It  has  been  already  suggested  as  being 
advisable  to  consider  these  questions,  and  to  read  the  sta- 
tutes, with  reference  to  the  spirit  which  prevailed  in  this 
country  at  the  time  the  several  Acts  were  passed ;  and  as- 
suming that  a  correct  view  is  thus  taken  of  the  subject, 
the  next  thing  will  be,  to  see  whether  there  are  any  subse- 
quent statutes  which  dispense  with  the  oaths  instituted  in 
such  a  spirit  and  in  such  times,  that  is  to  say,  whether 
this  oath  has  been  repealed.  The  authority  of  Omichund 
V.  Barker  is  not  disputed;  but  it  is  contended  that  it  ap- 
plies only  to  oaths  in  Courts  of  law,  where  no  form  has 
been  prescribed,  and  not  to  cases  where  a  Christian  oath 
has  been  imposed  by  Act  of  Parliament.  There  is  nothing 
in  the  authority  of  that  case  to  disturb  the  plaintiff's 
position,  if  it  be  shewn  that  this  is  a  statutory  oath.  It 
has  been  suggested  that  the  oath  ceased  to  be  compulsory 
upon  the  demise  of  the  Sovereign  in  whose  reign  it  was 
instituted.  But  each  of  the  Acts  relating  to  the  oath  of 
abjuration,  in  speaking  of  the  reigning  Sovereign,  speaks 
also  of  his  successors,  which  shews  that  they  relate  to  the 
Sovereign  in  his  corporate  capacity.  By  the  Catholic 
Emancipation  Act,  10  Geo.  4,  c.  7,  too,  it  is  spoken  of  as 
the  oath  "  as  now  required  by  law,''  and  in  a  manner 
which  could  only  refer  to  the  abjuration  oath  as  a  then 
existing  oath.  It  has  been  said  that  the  oath  might  be  good 
while  any  Sovereign  of  the  name  of  George  reigned,  but 
no  longer;  but  the  3  &  4  Will.  4,  c.  49,  by  referring  to 
the  making  of  a  declaration  by  Quakers,  substituted  in 
lieu  of  the  abjuration  oath,  shews  that  that  oath  was 
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considered  as  still  in  force  under  King  William  lY.     But         1862. 
this  objection  has  been  disposed  of  as  long  ago  as  the  de*       Millbr 
cision  in  Rex  v.  Green  (a),  and,  as  to  the  Parliament  in     _    •• 

OALOMONfl* 

Ireland,  by  the  case  in  12  Rep.  110. 

Next,  this  is  a  Christian  oath.  For  the  determination  of 
this  point,  the  statutes  contemporaneous  with  the  imposi- 
tion of  the  oath,  and  those  immediately  preceding  and 
subsequent  to  that  period,  must  be  referred  to  (although 
some  of  them  may  have  been  repealed),  to  ascertain  the 
spirit  and  intention  of  the  legislature;  for  though  the 
form  of  oath  has  been  altered  since  the  time  of  the  13 
Will.  3,  which  still  kept  up  the  necessity  of  making  that 
declaration,  that  Act  has  never  itself  been  repealed,  but 
was  in  force  at  a  period  extending  beyond  the  6  Geo.  3. 
The  oath  imposed  by  the  3  Jac.  1,  (generally  called  the 
Oath  of  Allegiance  and  Obedience,)  which  has  always 
been  held  to  contain  the  germ  of  the  oath  of  abjuration, 
had  to  be  sworn  on  the  Evangelists,  and  contained  the 
words  "  on  the  true  faith  of  a  Christian,"  and  was  to  be 
taken  with  the  oath  of  supremacy,  also  an  oath  on  the 
Evangelists.  Then  came  the  30  Car.  2,  leaving  the  two 
oaths  still  to  be  taken  in  the  same  way,  but  superadding 
and  coupling  with  them  the  declaration  against  transub- 
stantiation :  and  it  will  be  remembered  that  this  declara- 
tion existed  at  the  time  of  the  Acts  of  1  Geo.  1,  and  6 
Geo.  3.  This  puts  the  matter  beyond  doubt,  that  the  oath 
was  intended  to  be  imposed  as  a  test  of  Christianity ;  and 
stronger  language  to  shew  such  an  intention  could  not  be 
used.  It  would  be  a  mockery  to  suppose  that  this  declar- 
ation w^  to  be  made  by  any  one  who  did  not  believe  in 
our  Lord  and  Saviour  Jesus  Christ 

Then  has  the  1  &  2  Vict  c.  105,  worked  any  change? 
That  statute  applies  only  to  the  form  of  taking  the  oath, 
even  supposing  that  it  has  any  application  to  this  case ; 

(a)  1  Vent  171. 
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1852.        but  it  leaves  the  question  as  to  the  words  of  the  oath  on- 

MiLLBR      touched.    Afltonative  words  in  a  statute  do  not  effect  the 

^     ^-  repeal  of  former  Acts,  unless  they  are  utterly  irreconcileable 

Salomons.  ^  *  ^  j 

with  them;  and  whether  the  statute  of  Victoria  is  declara- 
tory or  enacting  does  not  affect  the  question.  If  the  oath 
had  been  in  terms  required  to  be  taken  on  the  New  Testa- 
ment, the  1  &  2  Vict,  would  not  have  repealed  the  prior 
statutes  as  being  inconsistent  with  its  provisions.  That  Act 
merely  says,  that  an  oath,  if  taken  in  a  particular  manner, 
shall  be  binding,  and  will  expose  the  party  so  taking  it  to 
the  penalties  of  perjury  in  case  he  shall  afterwards  violate 
the  oath  so  taken.  That  does  not  entitle  the  defendant 
to  take  the  oath  of  abjuration  in  a  manner  different  fn>m 
that  which  has  been  appointed  by  a  preceding  statute. 

The  most  important  question  in  the  case  is,  whether 
the  words  ^'  upon  the  true  faith  of  a  Christian  **  are  of  the 
essence  of  the  oath.  It  is  hardly  necessary  to  deny  abso- 
lutely that  they  may  not  be  in  one  sense  a  part  of  the  oath, 
that  is,  a  part  of  the  thing  sworn  to.  It  is  necessary  to 
contend  that  the  legislature  intended  them  to  be  sworn; 
and  that  so  they  are  of  the  essence  of  the  oath.  It  has  been 
urged  that  it  was  impossible  that  the  legislature  could  have 
intended  to  make  Jews  swear  that  they  were  Christians. 
Such  a  result  does  not  necessarily  follow  in  the  case  of  mem- 
bers of  Parliament,  and  where  the  oath  is  voluntary.  In 
other  cases,  as  before  magistrates,  it  may  be  so.  It  is  not 
necessary  to  defend  the  policy  of  such  legislation ;  but  it 
is  certain  that  at  that  time  the  legislature  did  intend 
such  things.  The  statute  compelling  every  one  to  take 
this  oath  was  in  force  long  after  Quakers  first  appeared. 
The  sacramental  test,  which  excluded  all  Dissenters  from 
corporations  and  offices,  existed  till  the  9  Geo.  4,  c.  1 7, 
which  substituted  a  declaration  which  could  be  taken  by 
Dissenters,  but  not  by  Jews ;  and  it  was  by  the  8  &  9  Vict 
c.  52,  altered  in  their  case  also,  the  form  beginning  with 
the  declaration  that  the  party  was  a  Jew.     The  Toleration 


Salomons. 


EABTER  TEUM,    15  VIOT.  5 1 1 

Act^  1  Will  &  M.  a  18,  which  relieved  the  Quakers,  re-  1862. 
quired  a  declaration  of  their  Christian  faith.  That  Act  mulsr 
states,  that  it  was  necessary  for  the  safety  of  the  realm 
that  the  Protestant  religion  should  be  firmly  established. 
In  short,  the  whole  course  of  legislation  shews  that  the 
statute  was  levelled,  not  only  at  all  except  Christians,  but 
at  all  except  Protestants.  By  the  9  Geo.  1,  c.  24,  all  persons 
were  required  to  take  the  oath  or  register  their  estates.  But 
then  it  was  said  the  Jews  were  willing  to  take  the  oath, 
omitting  only  the  words  "  upon  the  true  faith  of  a  Chris- 
tian." That  may  be  so.  Accordingly,  the  10  Geo.  1 ,  c.  4,  was 
passed,  enabling  them  to  take  the  oath  for  the  purpose, 
and  for  the  purpose  only,  of  the  last-mentioned  Act,  with 
the  omission  of  those  words:  but  the  10  Geo.  1,  c.  4,  did 
not  recite  the  1  Geo.  1,  and  the  effect  of  the  clause  con- 
tained in  it  as  to  Jews  did  not  touch  that  statute.  It 
was  limited  to  the  specific  object  of  relieving  Jews  firom 
registering  their  estates  at  a  particular  time  under  the 
9  Geo.  1,  c.  24,  or  within  the  extended  time  under  the  10 
Geo.  1,  c.  4,  the  words  used  being  "  within  the  meaning 
of  this  Act  and  the  said  recited  Act."  Even  under  the 
1  Geo.  1,  the  oath  was  to  be  taken  differently  for  two  dif- 
ferent purposes,  generally  at  Quarter  Sessions,  and  for 
Parliamentary  purposes  before  the  Speaker.  The  first 
was  strictly  and  absolutely  obligatory,  the  second  was 
merely  necessary  if  a  person  wished  to  sit  or  vote  in  either 
House;  so  that  the  legislature  might  well  have  intended  to 
give  relief  under  the  first  class,  without  by  any  means  in- 
cluding the  second.  But  this  was,  in  truth,  an  express  de- 
claration by  the  legislature  that  the  words  "  on  the  true 
faith  of  a  Christian"  were  an  essential  part  of  the  oath;  and 
this  was  also  the  case  in  the  13  Geo.  2,  c.  7,  the  Colonial 
Naturalization  Act,  which  contains  a  clause  enabling  Jews 
to  omit  those  words  out  of  the  abjuration  oath  for  the 
purposes  of  that  Act.  It  may  also  be  remarked,  that  not 
only  are  these  very  words  required  to  be  taken  as  set  down 


Salomons. 


512  EXCHEQUER   REPORTS. 

1852.        in  the  Act,  but  to  be  subscribed,  and  thus  they  are  proved 
MU.LKR       *^  have  been  considered  by  the  legislature  as  an  import- 
ant and  essential  part  of  the  oath. 

Cur.  adv.  vult. 

The  learned  Barons,  differing  in  opinion,  now  pronounced 
their  judgments  seriatim. 

Martin,  B. — This  is  an  action  to  recover  penalties,  al- 
leged to  be  forfeited  by  the  defendant  under  the  stats.  1 
Geo.  1,  St.  2,  c.  13,  s.  17,  and  6  Geo.  3,  c.  53,  s.  1,  by  reason 
of  his  having  voted  in  the  House  of  Commons  without 
having  taken  the  oath  of  abjuration  contained  in  the  latter 
statute. 

The  declaration  stated,  that  the  defendant  was  duly  re- 
turned to  serve  in  Parliament  as  a  burgess  for  the  borough 
of  Greenwich,  and  that  he  voted  in  the  House  of  Commons 
without  having  taken  and  subscribed  the  above  oath,  and 
thereby  forfeited  the  sum  of  5001  There  were  two  other 
similar  counts,  but  they  were  abandoned  in  order  to  raise 
the  substantial  question  in  controversy  between  the  par- 
ties, and  avoid  any  technical  difficulty  by  reason  of  more 
than  one  penalty  being  recovered  for  alleged  offences 
against  the  statutes  committed  on  the  same  day. 

The  plea  was  "  nil  debet"  The  cause  came  on  for  trial 
at  the  Sittings  after  last  Michaelmas  Term,  when  a  special 
verdict  was  found,  which  stated,  that  the  defendant  was 
duly  elected  and  returned  to  serve  in  Parliament  for  the 
borough  of  Greenwich,  and,  whilst  he  was  a  member,  voted 
in  the  House  of  Commons.  That  he  was  a  British-bom 
subject,  of  the  Jewish  religion;  and  that  the  form  and 
manner  of  taking  an  oath  binding  on  the  conscience  of  a 
Jew,  in  C9se8  where  the  words  of  the  oath  are  to  be  repeat- 
ed by  the  person  taking  the  oath,  is,  that  he  takes  in  his 
hand  the  Old  Testament,  repeats  the  words  of  the  oath, 
and  at  the  conclusion  says  "  So  help  me  God,"  and  then 
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kisses  the  book:  and  that  this  form  of  taking  an  oath  was         1852. 
and  is  binding  upon  the  conscience  of  the  defendant.   That,       millbr 
before  he  voted,  he  came  to  the  table  of  the  House  in  the      «    *• 

Salomons. 

usual  manner,  and  demanded  to  be  sworn  to  the  oaths  re- 
quired by  law  in  the  manner  and  form  above  mentioned 
upon  the  Old  Testament,  alleging  it  to  be,  as  in  truth  it 
was,  the  form  which  was  binding  upon  his  conscience 
That  he  then  took  the  oaths  of  allegiance  and  supremacy 
in  the  form  and  manner  aforesaid  upon  the  Old  Testament, 
and  proceeded  to  repeat  the  oath  of  abjuration  contained 
in  the  6  Geo.  3,  c.  53,  substituting  the  name  of  Queen  Vic- 
toria for  that  of  King  George,  down  to  the  words  "  upon 
the  true  faith  of  a  Christian,"  which  he  deliberately  and 
intentionally  refused  to  repeat,  and  then  added  the  words 
"  So  help  me  God,"'  and  kissed  the  book.  That  the  Speaker 
objected  that  he  had  not  taken  the  oath  in  the  manner  re- 
quired by  law,  and  requested  him  to  withdraw,  which  he 
did  not  do,  and  declared  that  fie  had  taken  the  oath  in  the 
form  binding  upon  his  conscience,  which  the  special  verdict 
finds  to  he  the  truth.  The  verdict  then  proceeds  to  state 
what  took  place  with  respect  to  the  signature  of  the  roll, 
and  concludes  by  submitting  to  the  Court  whether  the  de- 
fendant had  lawfully  taken  the  oath  of  abjuration. 

The  case  was  argued  before  us  in  last  Hilary  Term ;  and  it 
was  contended,  on  behalf  of  the  plaintiff,  that  the  oath  was 
a  Christian  oath,  and  could  only  be  made  by  a  Christian; 
that  it  could  not  be  lawfully  taken  without  repeating  the 
words  '^  upon  the  true  faith  of  a  Christian,"  which,  as  it 
was  argued,  were  a  necessary  and  essential  part  of  the 
oatL 

Four  points  were  made  on  behalf  of  the  defendant — 
First,  that  the  oath  was  not  now  obligatory  to  be  taken  at 
all — that  the  obligation  expired  on  the  death  of  King 
George  III.,  or  at  all  events  upon  the  death  of  George  IV., 
and  that  there  was  no  lawful  authority  to  substitute  the 
name  of  the  reigning  Sovereign.     I  think  this  point  not 
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1852.         tenable,  and  that  the  name  of  King  George  is  introduced 

'JU^IbiT      ^^^  *^®  ^^^^^  ^^  ^^*^  ^^  ^^  corporate  character,  and  repre- 
^    **•  sents  all  his  successors.    See  the  case  oi  The  Parliament  in 

Salomons. 

Ireland  (a),  and  Rex  v.  Gr^en  (6). 

Secondly,  that  the  words  "upon  the  true  faith  of  a 
Christian"'  were  repealed  by  the  stat.  10  Geo.  1,  c.  4,  to 
which  I  shall  have  .occasion  hereafter  to  refer.  I  also 
think  this  point  not  tenable. 

Thirdly,  that  by  the  true  construction  of  the  statutes,  an 
obligation  is  imposed  upon  all  her  Majesty's  English  sub- 
jects, whether  Christian  or  Jew,  to  take  an  oath  binding 
upon  their  conscience,  pledging  them  to  the  several  mat- 
ters contained  in  the  oath  prescribed  by  the  stat.  6  Geo.  3, 
c.  53.  That  the  words  "  upon  the  true  faith  of  a  Christian  " 
were  not  intended  by  the  legislature  as  a  religious  test  at 
all,  but  were  inserted  for  an  entirely  different  object  and 
purpose.  And  that,  when  the  person  taking  the  oath  is 
not  a  Christian,  he  not  merely  may,  but  ought,  to  omit 
these  words,  and  take  the  oath  in  the  form  binding  upon 
his  conscience;  and  that  the  oath  so  taken  is  made  in  a 
lawful  manner,  and  relieves  the  taker  from  all  penalties 
which  are  consequent  upon  the  refusal  or  neglect  to  take 
the  oatL    This  is  the  substantial  question  in  the  case. 

Fourthly,  it  was  argued  that  the  words  "  upon  the  true 
faith  of  a  Christian''  maybe  omitted  by  virtue  of  the  stat 
1  &  2  Vict.  c.  105. 

In  the  argument,  both  the  learned  counsel  concurred 
that  in  the  case  otOmichund  v.  Barker  (c),  the  true  nature 
of  an  oath  and  the  law  of  England  in  regard  to  it  were 
rightly  laid  down  and  established ;  and  both  also  expressed 
their  concurrence  in  the  doctrine  of  Lord  Coke  in  2  Inst. 
479  and  718,  viz.  that  a  new  oath  cannot  be  imposed,  nor  an 
existing  oath  altered,  except  by  authority  of  Parliament. 

The  case  of  Omichund  v.  Barker  was  decided  by  Lord 

(a)  12  Rep.  110.  (b)  I  Vent.  171.  (c)  1  Atk.  21. 
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Chancellor  Hardwicke,  assisted  by  the  two  Chief  Justices        1852. 
and  the  Chief  Baron,  and  has  always  been  considered  of      millbr 
great  authority.    The  question  was,  whether  the  deposition  ^' 

of  a  Gentoo  witness  taken  in  India,  on  an  oath  adminis- 
tered to  him  in  the  form  binding  upon  persons  professing 
the  Gentoo  religion,  was  admissible  in  evidence  in  a  suit 
in  the  Court  of  Chancery  in  this  country.  The  form  of 
administering  the  oath  was,  that  the  witness  touched  with 
his  hand  the  foot  of  a  Brahmin,  whilst  another  priest  touch- 
ed the  hand  of  the  latter.  In  the  arguments  and  judg- 
ments in  that  case,  the  law  and  practice  as  to  the  adminis- 
tering of  oaths  to  Jews  were  much  discussed ;  and  from  the 
authorities  there  cited,  it  appears  that  the  Jews  were  re- 
sident in  England  before  the  Conquest,  and  then  took  oaths ; 
and  an  instance  was  cited  from  WUkins's  Saxon  Laws,  of 
a  writ  issued  to  summon  ''sex  legales  homines  et  sex 
legales  Judseos'"  to  make  a  jury.  Various  other  authori- 
ties were  there  cited,  to  shew  that  oaths  were  adminis- 
tered to  Jews  before  their  banishment,  which  took  place  in 
the  reign  of  King  Edward  1:  (Mad.  Hist.  Exch.  167).  It 
is  there  stated  also,  that  it  is  supposed  that  they  were  not 
by  law  permitted  to  return  until  the  time  of  the  Common- 
wealth; but  however  this  maybe,  there  is  no  doubt  that 
for  a  very  long  period  of  time  there  have  been  in  England 
very  many  Jews,  British-bom  subjects,  entitled  to  the  pro- 
tection and  subject  to  the  control  of  the  laws,  precisely  in 
the  same  manner  and  to  the  same  extent  as  the  Christian 
subjects  of  the  realm. 

The  doctrine  laid  down  by  the  Lord  Chancellor  and  all 
the  other  Judges  was,  that  the  essence  of  an  oath  was  an 
appeal  to  a  Supreme  Being,  in  whose  existence  the  person 
taking  the  oath  believed,  and  whom  he  also  believed  to  be 
a  rewarder  of  truth  and  an  avenger  of  falsehood;  and  that 
the  form  of  taking  an  oath  was  a  mere  outward  act,  and 
not  essential  to  the  oath;  which  ought  to  be  administered 
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to  all  persons  according  to  their  own  peculiar  religious 
opinions,  and  in  such  manner  as  most  affected  their  con- 
Q    ^'  sciences. 

Salomons. 

The  present  oath  of  ahjuration  itself  is  contained  in  the 
Stat  6  Geo.  3,  c.  53,  s.  1.  But  this  statute  was  passed,  in 
1766,  merely  for  the  purpose  of  making  an  alteration  in 
its  form,  which  became  necessary  in  consequence  of  the 
death  of  the  old  Pretender,  who  died  in  1765;  and  in  or- 
der to  ascertain  its  true  construction,  it  must  be  considered 
together  and  in  connexion  with  the  stat  1  Geo.  1,  st.  2, 
c.  13.  This  latter  statute  was  made  upon  the  accession  of 
the  House  of  Hanover,  and  contains  the  three  oaths,  viz.  of 
allegiance,  supremacy,  and  abjuration ;  and,  as  has  been 
already  observed,  the  6  Geo.  3,  c.  53,  merely  alters  the  form 
of  the  latter  oath,  but  makes  no  alteration  in  its  substance. 

It  was  submitted  by  the  learned  counsel  for  the  plaintiff, 
in  his  very  able  argument,  that,  in  order  to  arrive  at  the 
true  construction  of  these  Acts  of  Parliament,  it  was  ne- 
cessary to  go  back  to  the  old  statutes  which  originally  im- 
posed parliamentary  oaths,  and  attentively  consider  their 
provisions  and  requirements;  and  he  referred  us  to  the 
stat.  1  Eliz.  c.  1,  as  the  first  statute  bearing  upon  the  sub- 
ject. That  was  intituled  *'  An  Act  restoring  to  the  Crown 
the  ancient  Jurisdiction  over  the  Estate  Ecclesiastical  and 
Spiritual,  and  abolishing  all  Foreign  Power  repugnant  to 
the  same."  The  Act  begins  by  reciting  the  statutes  of 
King  Henry  VIII.  for  the  extinguishment  of  all  foreign 
powers  and  authorities,  and  the  repeal  of  those  statutes  by 
an  Act  in  the  reign  of  Queen  Mary,  and  proceeds  to  repeal 
the  latter  Act  and  re-enact  the  former. 

This  Act  of  Queen  Elizabeth  is  obviously  directed  against 
the  Pope  and  the  See  of  Rome,  and  has  no  relation  what- 
ever to  Jews,  who,  as  has  already  been  observed,  were  then 
banished  the  kingdom.  By  the  19th  section,  all  ecclesias*^ 
tical  persons,  and  all  judges,  justices,  mayors,  and  other 
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public  officers  were  required  to  make  an  oath  upon  the        1852. 
Evangelists  of  the  Queen's  supremacy.    The  words  "  upon       millbr 
the  true  faith  of  a  Christian  "  were  not  contained  in  this      ^    ** 
oath.     It  concluded  with  the  words  "  So  help  me  G-od,  and 
by  the  contents  of  this  book." 

Had  this  statute  continued  in  force  until  the  present 
time^  the  requirement  that  the  oath  should  be  taken  upon 
the  Evangelists  would  have  raised  a  question  somewhat 
similar  to  that  in  the  present  case:  for  although  it  was 
holden  in  the  case  of  Robeley  v.  Langsion  (a),  that  a  Jew 
sworn  upon  the  Old  Testament  was  sworn  upon  the  Evan- 
gelists, it  seems  to  me  that  the  opinion  of  the  Lord  Chief 
Baron,  in  Omichund  v.  Barker,  that  an  oath  upon  the  Old 
Testament  was  not  an  oath  upon  the  Evangelists,  is  the 
better  opinion. 

This  statute  did  not  extend  to  members  of  the  House  of 
Commons;  but  by  the  5  Eliz.  c.  1,  s.  16,  it  was  extended  to 
them,  and  they  were  required  to  take  the  oath  of  supre-* 
macy  before  the  Lord  Steward. 

It  is  also  obvious  that  this  statute  was  solely  directed 
against  the  Pope  and  the  see  of  Rome.  It  begins  by  re- 
citing the  ''  hurts,  perils,  and  dishonours,  befallen  to  the 
Queen  and  the  whole  estate  of  the  realm,  by  means  of  the 
jurisdiction  and  power  of  that  see,  and  the  danger  then 
existing  from  the  fautors  of  the  said  usurped  power,  at  that . 
time  grown  to  marvellous  outrage  and.licentious  boldness," 
and  then  "  requiring  more  sharp  restraint  and  correction 
of  laws  than  hitherto:"  and  every  section  of  the  statute  is 
directed  to  the  single  object  of  the  protection  of  the  Queen 
and  State  against  the  Pope  and  persons  of  the  Roman 
Catholic  religion. 

The  next  statute  to  which  we  were  referred  by  the  learn- 
ed counsel  for  the  plaintiff,  was  the  3  Jac.  1,  c.  4;  and  it 
was  stated  by  him  to  contain  the  germ  of  the  oath  of  abju- 

(a)2Keb.314. 
VOL.  VII.  M  M  EXCH. 
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1863.       ration.    I  concur  with  him  in  thinking  that  this  statute 

';^     1«8  an  important  bearing  upon  the  present  question.    The 

^    ^  words  "  upon  the  true  faith  of  a  Christian''  first  occur  in 

Salomons.  . 

it;  and  if  the  object  and  intention  of  the  legislature  in  in- 
serting them  was  to  create  a  test  of  Christianity,  they  then 
would  be  of  the  essence  of  the  oath  therein  contained;  but 
if  they  were  inserted  for  an  entirely  different  purpose  and 
object,  and  were  not  intended  as  a  test  of  Christianity  at 
all,  but  as  a  test  of  and  security  for  loyalty  and  obedience, 
tiiey  would  then  seem  not  to  be  of  that  essential  nature. 

The  Act  is  intituled  "  An  Act  for  the  better  discover- 
ing and  repressing  of  Popish  Recusants."  It  was  passed 
immediately  after  the  Grunpowder  Plot,  and  begins  by 
reciting  that  it  was  found  by  daily  expmence  that  many 
of  his  Majesty's  subjects,  who  adhered  in  their  hearts  to 
the  Popish  religion,  were  by  its  infection  and  by  the 
wicked  counsels  of  Jesuits  and  others,  so  far  perverted 
fipom  their  loyalty  and  aUogiance  as  to  entertain  treason- 
able conspiracies,  as  appeared  by  the  late  attempt  to  blow 
up  the  King  and  Parliament,  undertaken,  at  the  instiga- 
tion of  Jesuits  and  others,  by  their  scholars  taught  and 
instructed  for  that  purpose.  It  then  proceeds  to  make 
enactments  directed  against  Popish  recusants,  and  by  the 
13th  section  enacts,  tiiatyfor  &e  better  trial  how  his  Majesty's 
subjects  stand  affected  in  point  of  their  loyalty  and  due  obe-* 
dience,  it  should  be  lawful  for  the  bishop,  in  his  diocese,  or 
any  two  justices  of  the  peace,  to  call  upon  a  great  number 
of  persons,  therein  described,  to  take  im  oath  upon  the 
Holy  Evangelists;  '^  the  tenor  of  which  oath"  (the  statute 
says)  "  hereafter  foUoweth."  The  form  is,  *a,  A  R,  do 
truly  and  sincerely  acknowledge,  profess,  testify,  and  de- 
clare in  my  conscience,  before  Grod  and  the  world>  that 
our  Sovereign  Lord  King  James  is  lawfiil  aad  rightful 
King  of  this  realm  and  of  all  other  his  Majesty's  domi- 
nions and  countries;"  which  is  the  same  as  the  beginning 
of  the  present  oath  of  abjuration.    It  then  proceeds  to 
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deny  t&e  authority  of  the  Pope  to  depose  the  King,  or  di»-  J^^ 
pose  of  any  of  his  kingdoms  or  dominions,  or  to  authorise 
any  foreign  prince  to  invade  them,  or  to  discharge  any  of 
kis  subjects  of  their  allegiance*  It  then  proceeds,  as  in 
the  oath  of  abjiuration,  to  pledge  the  taker  to  bear  faith 
and  true  allegiance  to  his  Majesty,  his  heirs  and  succes- 
sors, and  him  and  them  to  defend  to  the  uttermost  against 
all  conspiracies  and  attempts  whatsoever,  which  should  be 
made  against  his  or  their  persons,  their  croiim  and  dignity, 
by  reason  or  colour  of  any  sentence  of  excommunication 
or  deprivation,  or  otherwise;  and  to  do  his  best  endeavour 
to  disclose  and  make  known  unto  his  Majesty,  his  heirs 
and  successors,  all  treasons  and  traitorous  conspiracies' 
which  he  should  know  or  hear  of  to  be  against  him  or  any 
of  them ;  and  concludes  thus,  in  the  very  words  of  ther 
conclusion  of  the  present  abjuration  oath: — "And  all 
these  things  I  do  plainly  and  sincerely  acknowledge  and 
swear,  according  to  these  express  words  by  me  spoken, 
and  according  to  the  plain  and  common  sense  and  under- 
standing of  the  same  words,  without  any  equivocation,  or 
mental  evasion,  or  secret  reservation  whatsover.  And  I 
do  make  this  recognition  and  acknowledgment  heartily, 
willingly,  and  truly,  upon  the  true  faith  of  a  Christian. 
So  help  me  God.'' 

It  is  apparent  from  this,  as  well  as  many  other  Acts  of 
Parliament,  that  an  idea  then  and  long  afterwards  pre* 
vailed,  that  Roman  Catholics  were  in  a  different  condition 
with  regard  to  oaths  from  persons  of  other  religious  deno- 
minations; and  that  the  Jesuits  taught  that  the  Pope  had 
power  to  grant  absolution  fix>m  oaths,  and  to  dispense 
with  the  performance  of  and  adherence  to  them,  and 
that  Roman  Catholics  themselves  made  these  parliamen- 
tary oaths  with  mental  evasions  and  secret  reservations, 
which  were  supposed  to  have  the  effect  of  nullifying  their 
obligation;  and  the  conclusion  of  the  oath  is  expressly 
(Urected  against  this  supposed  state  of  thinga   Now  Jews 

mm2 
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1862.        were  not  then  resident  in  the  kingdom,  so  that  it  is  clear 
^l[^^^      that  the  words  "  upon  the  true  faith  of  a  Christian"  were 
••  not  inserted  with  any  hostile  object  towards  them;  and 

the  statute  expressly  declares  that  the  oath  was  imposed 
"for  the  better  trial  of  the  loyalty  and  obedience  of  his 
Majesty's  subjects ;"  and  it  is  perfectly  obvious  to  my  mind, 
that  the  words  were  introduced  into  this  oath  not  as  a  test 
of  Christianity  at  all,  but  in  order  the  more  effectually  to 
bind  and  affect  the  consciences  of  Roman  Catholics.  I 
think  these  words  were  added  in  order  to  create  the  most 
sacred  and  binding  obligation  upon  them,  and  for  no  other 
purpose.  The  Jews  were  never  thought  of;  and  indeed 
the  legislature  in  all  probability  never  contemplated  that 
there  were  any  subjects  of  the  kingdom  who  were  not 
Christiana  Members  of  Parliament  were  not  included  in 
this  statute;  but  by  stat.  7  Jac.  1,  c.  6,  they,  and  a  great 
variety  of  other  persons,  were  required  to  take  the  same 
oatL 

The  next  statute  mentioned  by  the  learned  counsel  for 
the  plaintiff  was  the  30  Car.  2,  st  2,  by  which  it  was  en- 
acted, that  no  person  should  vote  in  the  House  of  Com- 
mons until  he  took  the  oaths  of  allegiance  and  supremacy, 
and  made  the  declaration  against  transubstantiaticm  there- 
in contained.  It  was  by  means  of  this  declaration  that 
Roman  Catholics  were  so  long  excluded  from  Parliament — 
no  person  of  that  religion  could  conscientiously  take  it — 
and  it  continued  to  be  required  to  be  made  until  the 
Roman  Catholic  Relief  Act  in  1829.  Now,  this  was  an 
Act  of  Parliament  creating  a  direct  religious  test;  and 
that  the  Legislature  well  understood  how  to  create  reli- 
gious tests  is  evident,  as  well  from  it  as  firom  the  Corpo- 
ration Act,  13  Car.  2,  st  2,  c.  1,  by  the  12th  section  of 
which,  no  person  could  be  chosen  to  the  principal  offices 
in  corporations  who  had  not  taken  the  sacrament  accord- 
ing to  the  rites  of  the  Church  of  England,  within  a  year 
before  his  election ;  and  from  the  Test  Act,  25  Car.  2,  c.  2,  by 
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which  all  persons  bearing  offices  and  places  of  trust  under        1852. 
the  Crown  were  required  to  receive  the  same  sacrament       millxr 
within  three  months  after  their  appointment 

The  next  statute  referred  to  was  the  1  WilL  &  M.  st.  1, 
c.  1,  which  enacted  anew  the  oaths  of  allegiance  and  supre- 
macy, expressly  naming  therein  King  William  and  Queen 
Mary;  and  provided  that  they  should  be  taken  by  all 
members  of  Parliament,  together  with  the  declaration 
against  transubstantiation,  within  the  same  time  as  limit- 
ed by  the  stat.  30  Car.  2,  above  mentioned. 

A  question  here  arises,  whether  there  was  any  oath  or 
declaration  at  this  time  to  be  taken  or  made  by  members 
of  Parliament  which  a  Jew  could  not  take;  and  it  seems 
to  me  that  there  was  none.  The  words  "  upon  the  Evan- 
gelists" do  not  occur  in  either  of  the  last-mentioned  Acts 
of  Parliament,  and  there  was  nothing  in  the  oaths  of  alle- 
giance and  supremacy  themselves  to  prevent  their  being 
taken  by  a  Jew:  indeed  these  oaths  remain  in  the  same 
form  at  the  present  time;  and  the  defendant  was  permit- 
ted to  take  them,  without  objection,  upon  the  Old  Testa- 
ment, at  the  table  of  the  House  of  Commons.  The  declar- 
ation against  transubstantiation  is  expressly  declared  to 
be  for  the  purpose  of  disabling  Papists  from  sitting  in 
either  House  of  Parliament — ^it  was  not  at  all  directed 
against  Jews,  and  it  seems  to  me  that  a  Jew  might  have 
made  it  with  truth. 

The  next  statute  referred  to  by  the  learned  counsel  for 
the  plaintiff  was  the  13  WilL  3,  a  6,  and  it  is  by  it  that 
the  original  oath  of  abjuration  was  imposed.  It  is  proba- 
ble, as  was  suggested  by  the  learned  counsel,  that  it  was 
to  a  considerable  extent  taken  from  the  oath  prescribed 
by  the  3  Jac.  1,  c.  4,  but  it  certainly  is  the  original  oath 
of  abjuration.  The  legislative  measures  with  respect  to  it 
are  as  follows: — By  the  1  Ann.  st  1,  c.  22,  the  oath  is  al- 
tered in  form,  by  substituting  the  name  of  Queen  Anne 
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1853.  for  tbat  of  King  William ;  but  the  same  p^^ona  are  re- 
iiiij.»  quired  to  take  it,  and  are  subjected  to  tbe  same  penaltiei^ 
^'  in  case  of  neglect  or  refusal    By  the  6  Ann.  c.  7,  a  20,  the 

oath  was  altered  to  meet  the  state  of  things  expected 
to  arise  upon  the  death  of  the  Queen  without  issue.  By  the 
1  Geo.  1,  St.  2,  c.  13,  on  the  accession  of  the  House  of  Han- 
oyer,  the  oaths  of  allegiance,  supremacy,  and  abjuration 
were  re-enacted;  and  by  the  6  Geo.  3,  c.  53,  as  has  already 
been  obseryed,  the  form  of  the  oath  (^  abjuration  was  al- 
tered, to  meet  the  state  of  things  consequent  upon  tha 
death  of  the  old  Pretender:  and  the  penalty  is  duC;  if  at 
ally  by  virtue  of  these  two  latter  statutes. 

The  ordinary  rule  for  the  construction  of  statutes  is  that 
laid  down  in  Heydons  case  (a) — ^first,  ascertain  what  was 
the  common  law;  secondly,  what  was  the  mischief  for 
which  the  common  law  had  not  provided;  thirdly,  what 
was  the  remedy  provided  by  the  statute;  and,  fourthly, 
what  was  the  true  reason  of  the  remedy.  This  still  con- 
tinues to  be  the  rule.  In  Lyde  v.  Barnard  (6),  it  was  laid 
down  by  this  Court  in  their  judgment,  that  words  in  a 
statute  may  be  construed  m  a  sense  different  from  the  or- 
dinary one,  when  the  Act  is  intended  to  remedy  some  ex- 
isting mischief,  and  such  a  construction  is  requii^d  to  ren- 
der the  remedy  effectual — for  an  Act  must  always  be  con- 
strued to  suppress  the  mischief  and  advance  the  remedy. 
In  Bac.  Ab.  "  Statute,'^  I.  5,  it  is  said,  that  *'  a  thing  which 
is  within  the  letter  of  a  statute  is  not  within  the  statute, 
pnless  it  be  within  the  intention  of  the  makers.'^  And 
again :  the  construction  to  be  put  upon  a  statute  is  that 
Fhich  best  answers  the  intention  of  the  legislature ;  and 
whenever  this  intention  can  be  discovered,  it  ought  to  be 
followed,  although  such  construction  seems  contrary  to 
the  letter  of  the  statute. 

Now  to  apply  the  above  rule  to  the  present  case :  First, 

(a)  3  T?ep.  7.  (b)  1  M.  &  W.  101. 
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as  to  the  common  law.  The  only  oath  imposed  by  the  1852. 
common  law  upon  the  subjects  of  this  realm  is  the  oath  of  millkr 
allegiance,  which  originated  in  the  old  feudal  oath  of 
feahy;  and  this  oath  all  persons,  capable  of  taking  an  oath 
at  all,  can  lawfully  take.  Next,  as  to  the  mischief  intend- 
ed to  be  remedied  by  the  statutes  which  contain  the  oath 
of  abjuration.  To  my  mind,  it  is  clear  that  the  evil  against 
which  all  these  statutes  were  directed  was  the  existence 
of  persons  disaffected  to  the  succession  of  the  Crown,  as 
altered  at  the  Revolution.  The  Act  of  13  Will  3,  c  6, 
whidi  contains  the  original  oath,  is  intituled  ''An  Act 
for  the  further  Security  of  his  Majesty's  Person,  and  the 
Succession  of  the  Crown  in  the  Protestant  Line,  and  for 
extinguishing  the  Hopes  of  the  pretended  Prince  of  Wales 
and  all  other  Pretenders,  and  their  open  and  secret  Abet« 
tor&"  The  words  of  the  oath  are,  in  substance,  as  follows, 
and  clearly  shew  the  same  thing : — "  I,  A.  B.,  do  truly  and 
sincerely  acknowledge,  profess,  testify,  and  declare,  in  my 
conscience,  before  God  and  the  world,  that  our  Sovereign 
Lord  King  William  is  lawful  and  rightful  King  of  this 
realm,  and  of  all  other  his  Majesty's  dominions  and  coun- 
tries thereunto  belonging.  And  I  do  solemnly  and  sin- 
cerely declare,  that  I  do  believe  in  my  conscien^be  that  the 
person  pretending  to  be  Prince  of  Wales  during  the  life 
of  the  late  King  James,  and  since  his  decease  pretending 
to  be  and  taking  upon  himself  the  style  and  title  of  King 
bf  England  by  the  name  of  James  III.,  hath  not  any  right 
or  title  whatsoever  to  the  crown  of  this  realm,  or  any  other 
the  dominiotis  thereunto  belonging.  And  I  do  renounce, 
reiusei  and  abjure  any  allegiance  or  obedience  to  him. 
And  I  do  swear  that  I  will  bear  faith  and  true  allegiance 
to  his  Majesty  King  William."  The  oath  then  proceeds 
to  pledge  the  p^rfeon  taking  it  to  defend  the  King,  to  dis- 
close all  treasons  and  traitorous  conspiracies  known  to 
him^  and  to  support  to  the  utmost  of  his  power  the  limita- 
tion and  succession  of  the  Crowti  as  it  stood  limited  by  the 
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1852.        acts  of  settlement,  and  concluded  with  the  same  identical 
Miller       words  used  in  the  oath  contained  in  the  stat.  3  Jac.  1,  be- 
,.    ••  fore  mentioned. 

Salomons. 

The  stat  1  Geo.  1,  st.  2,  a  13,  is  intituled  "  An  Act  for 
the  further  Security  of  his  Majesty's  Person  and  Govern- 
ment, and  the  Succession  of  the  Crown  in  the  Heirs  of  the 
late  Princess  Sophia,  being  Protestants,  and  for  extin- 
guishing the  Hopes  of  the  pretended  Prince  of  Wales,  and 
his  open  and  secret  Abettors:"  which  is  in  substance  the 
same  title  as  that  of  the  13  Will.  3,  c.  6.  By  the  1st  section, 
the  three  oaths,  viz.  of  allegiance,  of  supremacy,  and  of 
abjuration,  are  re-enacted,  and  merely  altered  in  form  to 
meet  the  state  of  things  consequent  upon  the  accession  of 
the  House  of  Hanover.  By  the  10th  section,  two  justices 
of  the  peace  may  tender  the  oath  to  any  person  whom 
they  may  suspect  to  be  disaffected;  and  every  person  ne- 
glecting or  refusing  to  take  it  is  to  be  esteemed  and  ad- 
judged a  Popish  recusant  convict,  and  to  forfeit  and  be 
proceeded  against  as  such.  This  involved  the  incapacity 
to  hold  any  office  or  employment,  to  keep  arms  for  his  de- 
fence, to  come  within  ten  miles  of  London,  to  bring  any 
action  at  law  or  suit  in  equity,  to  travel  above  five  miles 
from  his  home  unless  by  license,  upon  pain  of  forfeiting 
all  his  personal  property ;  and,  if  required  by  four  justices 
so  to  do,  to  abjure  and  renounce  the  realm,  and  in  the 
event  of  not  departing  within  the  time  limited,  or  return- 
ing without  the  King's  license,  to  be  guilty  of  felony,  and 
suffer  death  as  a  felon.  By  the  11th  section,  to  the  in- 
tent and  purpose  that  no  person  may  avoid  taking  the 
oath,  two  justices  are  authorised  to  summon  any  person 
before  them  to  take  it.  By  the  17th  section,  any  member 
of  the  House  of  Commons  voting  without  having  taken  the 
oath,  in  addition  to  the  consequences  before  mentioned 
and  the  penalty  sought  to  be  recovered  in  this  action,  is 
declared  incapable  to  be  guardian  of  a  child,  to  be  an  exe- 
cutor or  administrator,  take  any  legacy,  or  benefit  under 
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any  deed  of  gift,  or  to  vote  at  any  election  for  members  to        1852. 
serve  in  Parliament;  in  short,  is  utterly  deprived  of  the       millmr 
protection  of  the  law,  and  of  the  most  common  and  ordi-     ^    ^' 

'^  Salomons. 

nary  natural  rights  of  all  mankind. 

It  is  to  be  observed  that,  in  all  the  preceding  statutes, 
the  oaths  of  allegiance,  of  supremacy,  and  of  abjuration 
were  required  to  be  taken  by  persons  holding  certain  offi- 
ces, and  in  certain  professions  only;  and  that  there  was 
no  legislative  obligation  upon  the  subjects  of  the  realm 
generally  to  take  them.  But  by  the  10th  and  1 1th  sec- 
tions of  the  last  Act,  the  most  extensive  powers  are  given 
to  two  justices,  to  compel  all  persons  whom  they  may 
think  disaffected  or  dangerous  so  to  do  under  the  most 
severe  penalties;  and  I  certainly  think  that  whatever  is 
the  proper  and  legal  form  of  administering  the  oath  of  ab- 
juration to  a  Jew  not  a  member  of  the  legislature,  is  the 
proper  and  legal  form  of  administering  it  to  a  Jew  who 
happens  to  be  one;  and  that  it  cannot  be  lawful  to  omit 
the  words  "  upon  the  true  faith  of  a  Christian''  in  the 
former  case,  and  to  insist  upon  them  in  the  latter. 

Next,  as  to  the  remedy  proposed  to  be  provided.  To 
ascertain  this  rightly,  it  seems  to  me  absolutely  necessary 
to  consider  what  was  the  prevailing  state  of  opinion  with 
regard  to  political  oaths  at  the  times  when  these  statutes 
passed.  And  it  is  to  my  mind  clear,  from  the  perusal  of 
them,  that,  firom  the  reign  of  Queen  Elizabeth  down  to 
that  of  King  George  III.,  it  was  considered  by  the  legis- 
lature to  be  a  matter  of  the  utmost  benefit  and  advantage 
to  the  Crown  and  State  that  the  subjects  of  this  realm 
should  take  these  oaths  (of  which  the  oath  of  abjuration 
was  one) ;  and  that  not  as  a  mere  matter  of  form,  but 
that  the  person  taking  it  should  be  really  bound  in  his 
conscience  to  the  matters  therein  contained,  and  under  a 
religious  obligation  to  perform  and  abide  by  them;  and  I 
think  the  remedy  provided  and  meant  to  be  provided  by 
the  statute  was,  that  persons  should  b^  compellable  to 
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1668.  iukt  Hob  oath  of  arkgufation,  and,  as  a  natund  and  l«gal 
conaeqQence,  as  it  seems  to  me,  to  take  k  in  a  maimer 
4tnd  form  binding  upon  thdr  consciences,  and  thei^bj 
secure  to  the  Crown  and  the  Government  the  benefit  and 
advantage  arising  from  an-d  consequent  upon  an  oath  to 
ihe  above  effect. 

At  this  time,  Jews  were  living  in  England  in  very  con- 
^derable  numbers^  and,  in  common  with  the  other  sub^ 
jects  of  the  reahn,  were  fiable  to  be  called  on  to  take  the 
-oath;  and  their  n^Iect  or  refusal  to  take  it  subjected  them 
to  the  penalties  which  I  have  mentioned.  Now,  to  permit 
a  Jew  to  make,  much  more  to  insist  upon  his  making,  an 
oath  ^^  upon  the  true  faith  of  a  Christian/'  se^ns  to  me  to 
be  absurd.  But  if  these  words  be  omitted,  and  ikt  Jew  be 
■called  upon  and  required  to  take  the  oath  without  using 
them,  then,  according  to  the  finding  of  the  special  verdict 
it  would  be  obligatory  and  binding  upon  him  to  the  fullest 
extent,  and  would  secure  to  the  Crown  and  GK>vemment 
the  entire  advantage  and  benefit  contemplated  and  in- 
tended by  the  statute.  It  therefore  seems  to  me,  that  a 
construction  which  admits  of  the  omission  of  these  words 
in  the  case  of  a  Jew  is  required  to  render  the  statute 
effectual,  and  directly  tends  to  suppress  the  mischief  and 
advance  the  remedy.  If,  however^  it  was  intended  by  the 
le^lature  that  these  words  should  be  of  the  substance 
and  essence  of  the  oath,  and  that  no  one  except  a  Christian 
diould  be  admissiUe  to  take  it,  it  was  undoubtedly  ooiA'- 
petent  for  them  so  to  enacts  and  the  oath  could  not  b^ 
lawfolly  taken  except  they  were  used;  but  I  think  that 
there  was  no  such  intention.  At  this  time  there  was  no 
oath  or  delaration  required  which  would  have  prevented 
a  Jew  from  sitting  and  voting  in  Parliament;  and  I  ob- 
serve nothing  whatever  in  the  Act  which  has  any  tendency 
to  shew  that  the  l^gislatiu^  desired  or  wished  to  exdude 
them.  The  whole  frame  of  the  statute  is  directed  against 
persons  opposed  to  the  new  limitation  of  the  Crown,  and 
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yrho  irere  truly  beliered  to  be  pnadpallj  Christiasis,  of  i^AS. 
the  BomaB  Oatholic  leli^on;  find  I  think  the  words 
^  upon  the  true  faith  of  a  Christian  "  were  inserted  in  the 
oatli,  not  as  a  test  of  Christianity,  but  for  an  entirely  dif- 
fer^it  object,  yiz.  for  the  purpose  of  framing  an  oath  in  a 
form  the  most  effectually  binding  upcm  the  consciences  of 
the  Boman  Catholics. 

I  have  already  alluded  to  the  then  existii^  opinioUi 
that  persons  of  the  Boman  Catholic  religion  took  oaths 
with  mental  evasioss  and  reserrations,  which  it  was  sup- 
posed relieved  them  from  their  obligation.  And  I  think 
it  clearly  appears,  from  the  concluding  paragraph  of  the 
oath,  that  the  real  motive  for  the  introduction  of  these 
words  was  to  bind  their  consciences  in  the  most  solemn 
manner.  The  10th  section  of  the  statute  also  shews  that 
the  statute  itself  was  mainly  directed  against  the  Boman 
Catholics ;  for  one  of  the  penalties  thereby  imposed  was, 
that  any  member  of  the  House  of  Commons  voting  with- 
out having  taken  the  oath  should  be  deemed  and  ad- 
judged ^'  a  Popish  recnsiuQt  convict"  It  is  obvious  that 
the  legislature  could  never  have  intended  that  a  Jew 
should  be  so  designated,  when  it  is  considered  that  the 
offence  of  recusancy  was  purged  by  the  ^' convict'^  making 
an  acknowledgment  of  sorrow  for  not  having  attended 
divine  service  according  to  the  rites  of  the  Church  of 
England,  and  denying  that  the  Pope  has  any  power  in 
this  kingdom. 

There  is  another  rule  for  the  construction  of  statutes, 
which  was  enunciated  by  the  late  Mr.  Justice  Buri<m,  in 
the  case  of  Warbwrton  v.  Lovdtmd  (a),  and  which  will  be 
found  in  the  judgment  in  Bedce  v.  Smith  (b).  It  is  as  fol- 
lows :-^^' It  is  a  very  useful  rule  in  the  construction  of  a 
statute,  to  adhere  to  the  ordinary  meaning  of  the  words 
used,  and  to  the  grammatical  construction,  unless  that  is 

(«)  1  Hud,  &  Br.  648.  (b)  %li.k  W.  191. 
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1852.        at  variance  with  the  intention  of  the  legislature,  to  be 
MiLLBB       collected  from  the  statute  itself,  or  leads  to  any  manifest 
^'  absurdity  or  repugnance,  in  which  case  the  language  may 

be  varied  or  modified  so  as  to  avoid  such  inconvenience, 
but  no  farther."  This  rule  has  very  frequently  been  re- 
lied upon  of  late  years,  and  especially  in  this  Court,  and 
in  the  judgment  in  Becke  v.  Smiik  was  stated  to  have  been 
adopted  by  it.  Now  to  apply  it  to  the  present  case.  What 
was  the  intention  of  the  legislature,  to  be  collected  firom 
the  statute  itself,  in  imposing  the  oath  of  abjuration? 
Upon  this  point  I  cannot  think  there  is  room  for  much 
difference  of  opinion :  and  that  the  intention  was,  that  all 
members  of  the  legislature,  and  almost  all  persons  hold- 
ing offices  in  the  State,  and  all  persons  whatever  sus- 
pected of  disloyalty  or  disaffection  to  the  new  succession, 
should  be  liable  to  be  called  on  to  take  the  oath,  and  be 
bound  in  their  consciences  by  a  religious  obligation  to  the 
several  matters  contained  in  it.  In  the  case  of  Jews  this 
intention  can  be  fully  effected,  and  all  inconvenience  avoid- 
ed, by  so  far  varying  or  modifying  the  language  as  to  omit 
the  words  "upon  the  true  faith  of  a  Christian" — for  the 
special  verdict  finds  that  Jews  are  bound  by  the  oath  when 
these  words  are  omitted. 

Again,  I  do  not  think  there  can  be  any  difference  of 
opinion  but  that  a  Jew  is  liable  to  be  called  on  to  take 
the  oath  by  virtue  of  the  10th  and  11th  sections:  and 
suppose  an  instance  were  required  to  be  given  of  such  an 
absurdity  as  would  justify  a  deviation  from  the  words  of 
•  a  statute,  in  order  to  prevent  an  absurd  and  repugnant 
construction,  and  meet  the  intention  of  the  Legislature, 
I  think  there  could  not  be  one  more  apt  than  that  af- 
forded by  the  oath  of  abjuration  as  applicable  to  Jews. 
The  statute  prescribes  that  all  persons  suspected  of  dis- 
affection to  the  new  succession  should  be  required  to  take 
the  oath,  and  thereby  pledge  themselves  to  the  affirmance 
and  defence  of  the  title  of  the  new  line,  and  abjure  that 
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of  the  Stuarts.  It  was  not,  however,  foreseen  that  any  1852. 
other  than  Christians  were  liable  to  take  it;  and  the^words  millir 
"  upon  the  true  faith  of  a  Christian"  were  inserted  with  a  g^  JJ^^^^g 
particular  object,  not  at  all  relating  to  Jews.  But  Jews 
are  liable  to  be  called  upon  to  take  it,  and  by  the  omission 
of  these  words  can  put  themselves  under  the  religious 
obligation  to  abide  by  and  perform  it,  whilst,  by  using 
them,  there  would  be  no  binding  religious  sanction  to  render 
it  obligatory  upon  them.  Now,  can  a  stronger  instance  of 
absurdity  be  given  than  to  insist  that  a  Jew,  to  whom  the 
oath  was  administered,  should  swear  it  "  upon  the  true 
faith  of  a  Christian;"  and  on  the  contrary,  do  not  common 
sense  and  reason  point  out  that  the  proper  mode  of  ad- 
ministering the  oath  is  to  insist  upon  his  omitting  these 
words,  and  thereby  make  it  in  a  form  binding  and  obliga- 
tory upon  him?  And,  in  my  opinion,  if  this  be  the  law- 
ful form  of  administering  the  oath  to  a  Jew  not  a  member 
of  the  legislature,  it  is  a  lawful  form  of  administering  it 
to  one  who  is; — ^the  statute  making  no  distinction  between 
the  one  and  the  other. 

These  are  highly  penal  statutes,  and  ought  to  receive  a 
just  and  reasonable  construction.  What  is  such  a  con- 
struction as  is  consonant  to  justice  and  reason  is  a  point 
upon  which  men's  minds  will  much  differ;  but  to  mine  it 
does  not  appear  consonant  to  either  to  hold  that  a  Jew> 
who  is  certainly  liable  to  be  called  on  to  take  the  oath, 
and  who,  as  is  found  by  this  special  verdict,  is  perfectly 
capable  of  taking  and  being  bound  by  it,  and  who  is  will- 
ing to  take  it  in  a  form  and  manner  binding  upon  his 
conscience,  and  who  merely  refuses  to  use  the  words  ''upon 
the  true  faith  of  a  Christian,"  which  are  not  at  all  ap- 
plicable to  him,  or,  in  my  opinion,  intended  by  the  legis- 
lature so  to  be,  and  which,  if  used  by  him,  would  render 
the  oath  null  and  absurd,  if  not  worse,  is  by  such  refusal 
to  become  incapable  of  suing  either  at  law  or  in  equity, 
to  be  guardian  of  his  own  child,  to  be  confined  within 
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1852.  the  limits  of  five  miles  from  his  home,  to  be  inci^aUe  of 
keeping  anus  for  his  defence  or  of  having  property  be* 
queathed  or  given  to  him;  and,  at  the  discretion  or  caprice 
of  four  justices  of  the  peace,  to  be  liable  to  be  banished; 
and,  in  the  event  of  his  returning  to  the  kingdom  without 
the  license  of  the  Crown,  to  suffer  death  as  a  felon. 

As  I  have  already  intimated,  I  am  of  opinion  that,  upon 
the  true  construction  of  the  statute,  and  in  order  to  effect- 
ually carry  out  its  object  and  intention,  a  Jew  ought  to 
take  the  oath  of  abjuration  omitting  the  words  in  question : 
and  it  appears  to  me  that  a  construction  the  other  way, 
which  of  necessity  leads-  to  the  consequences  I  have  just 
mentioned,  and  in  addition  excludes  Jews  from  sitting 
and  voting  in  Parliament,  not  by  a  direct  and  intentional 
legislative  Act,  but  by  an  unforeseen  and  unintended  appli- 
cation of  a  few  words  inserted  in  an  oath  with  an  entirely 
different  object^  is  not  in  accordance  widi  what  I  consider 
to  be  the  principles  and  practice  of  the  law  of  England. 
As  before  observed,  the  statute  6  Geo.  3,  c.  53,  merely* 
alters  the  form  of  the  oath,  and  subjects  persons  neglect- 
ing or  refusing  to  take  it  to  the  consequences  as  enacted 
by  the  former  statute. 

There  was  another  statute,  the  10  Geo.  I,  a  4,  which 
was  relied  upon  by  both  the  learned  counsel  as  supporting 
their  respective  views.  It  was  contended  by  the  learned 
counsel  for  the  plaintiff,  that  the  18th  section  of  that 
statute  proved  that  the  words  '^  upon  the  true  faith  of  a 
Christian''  could  only  be  omitted  from  the  abjuration  oath 
by  an  express  enactment  of  the  legislature.  On  the  other 
hand)  it  was  argued  by  the  learned  counsel  for  the  defend^ 
ant,  first,  that  that  section  continued  in  force  imtil  the 
present  time;  or,  secondly,  if  it  did  not,  inasmuch  as' 
there  never  was  any  intention  of  the  legpidature  to  oppose 
any  impediment  to  Jews  taking  the  abjuration  oadi,  that, 
the  omission  to  continue  the  enactm^t  proved  that  the* 
legislature  did  not  considior  the  use  of  these  words  by  a 


Jew  essential  to  Idie  dme.  tlikiiig  of  it  This,  statute  ap-  1862« 
peara  ta  ha?e  been  enacted  under  these  circumstaiiees:— > 
By  Hi  statute  of  the  9  Grea.  1,.  a  24  (which  passed  in  1722), 
persons  who  neglected  to  take  the  oaths  prescribed  by  the 
1  Gtea  1^  c  6^  before  tibe  25th  December,  1723,  were 
obliged  to  register  their  estates,  and  the  statute  10  (xeo.  1, 
c.  4,  waa  made  to  amend  this  Act,  by  enlaiging  the  time 
tar  taking  these  oalhs  until  the  28th  of  November,  1724; 
and  in  the  18th  section  it  was  enacted  that  whenever  any. 
subject  of  his  Majeaty  professing  the  Jewish  religion  should 
present  himsdf  to  take  the  oalii  of  abjuration  "  in  pur- 
suance of  the  above-recitod  Act  or  this  Act^"  the  words 
^'upon  the  true  faith  of  a  Christian"  should  be  omitted, 
and  such  persons  were  to  be  sworn  in.  like  manner  aa 
Jews  were  admitted  to  be  sworn  to  give  evidence  in  Courta 
of  justice.  These  Acts  of  Parlian^nt  a{^>ear  to  be  the 
Ibundation  of  a  class  o£  statutes  which  very  soon  became 
annual,  and  continue  to  the  present  time,  known  by  the 
name  of  the  **  Indemnity  Acts,''  This  provision  with  re^ 
apeot  to  Jews  is  not  to-  be  found  in  any  of  them  except  in 
the  statute  above  mentioned.  I  agree  with  the  learned 
counsel  for  the  plaintiff,  that  this  section  in  its  tonus  only 
extenda  tO:  the  oath  prescribed  to  be  taken  by  virtue  of 
the  statuto  itself,  and  of  the  statuto  9  Greo.  1,  C'24,  recited 
ia  it ;  but  I  do  not  think  that  the  argument  on  either  side 
is  much  advanced  by  reason  of  this  18th  section.  It  ia 
quito  notorious  that  A^te  of  Parliament  are  firequently 
made,  and  that  much  more  frequently  sections  are  intro* 
duced,  to  meet  oljections  and  set  at  rest  doubts,  without 
much  consideration  as  to  whether  they  be  really  well 
founded  or  not;  and  considering  the  class  of  persons  by 
whom,  this  oath  is  to  be  administored,  it  might  well  be 
tjj^tt  the  legislature  thought  it  desirable,  in  the  case  of 
Jew8>  to  espreflsly  dispense  with  the  words  ''  upon  the  true 
faith  of  a  Qhristian,''  although^  upon  the  true  construction 
of  the  Act  by  persons  skilled  in  the  law,  the  use- of  such 


532  £XOHEQUBR  REPORTS. 

1S62.        words  ought  to  be  omitted.    On.  the  other  hand^  as  was 

Miller       contended  by  the  learned  counsel  for  the  defendant,  the 

^    ^*  omission  of  this  enactment  in  the  subsequent  Indemnity 

Salomons.        *  i  i 

Acts  may  have  a  tendency  to  shew  that  the  continuance 
of  it  was  deemed  unnecessary,  and  that  Jews  might  law- 
fully take  the  oath  without  using  the  words — ^for  there  is 
no  reason  whatever  to  suppose  that  the  legislature  at  all 
desired  to  impose  any  difficulty  upon  Jews  in  respect  of 
this  oath.  The  arguments,  on  both  sides,  on  this  point  do 
not  appear  to  me  to  be  of  much  weight. 

There  was  another  Act  of  Parliament  referred  to  by 
the  learned  counsel  for  the  plaintiff,  the  13  Geo.  2,  c.  7, 
being  an  Act  for  naturalising  such  foreign  Protestants 
and  others,  (the  others  being  Quakers  and  Jews),  as  should 
settle  in  the  American  colonies.  In  the  3rd  section  of 
that  Act  it  is  recited,  that,  by  reason  of  the  words  "  upon 
the  true  faith  of  a  Christian,"  Jews  may  be  prevented 
from  receiving  the  benefit  of  the  Act,  and  it  is  enacted 
that  these  may  be  omitted  in  like  manner  as  by  the  18th 
section  of  10  Geo.  1,  c.  4.  The  aigument  from  this  section 
is  the  same,  perhaps  not  so  strong,  as  that  I  have  already 
referred  to,  and  is  open  to  the  same  answer. 

There  were  a  variety  of  other  statutes  mentioned,  be- 
ginning with  the  13  &  14  Gar.  2,  c  1,  with  respect  to 
Quakers.  It  is  clear,  from  the  provisions  of  this  Act,  that 
at  that  period  Quakers  were  supposed  to  be  a  sect  danger- 
ous to  the  State,  and  their  objection  to  take  an  oath  (which 
they  then  and  still  object  to  take  upon  religious  grounds) 
is  treated  as  a  crime.  In  course  of  time,  however,  the 
utter  groundlessness  of  any  suspicion  that  dangerous  po- 
litical principles  were  held  by  Quakers  became  apparent, 
and  by  various  Acts  of  Parliament,  cited  by  the  learned 
counsel,  they  have  been  placed  on  the  same  footing  as  all 
the  rest  of  her  Majesty's  subjects,  and  permitted  to  affirm 
in  all  cases  where  persons  not  objecting  to  take  oaths  are 
called  upon  to  make  them.    I  do  not  think  that  these  sta- 
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tutes  much  assist  us  in  arriving  at  the  true  conclusion  upon        1852. 
the  present  question.  Millbr 

The  fourth  point  made  by  the  learned  counsel  for  the 
defendant  was,  that  the  defendant  was  authorised  to  omit 
the  words  "  upon  the  true  faith  of  a  Christian  "  by  virtue 
of  the  Stat  1  &  2  Vict.  c.  105.  I  do  not  think  that  this 
statute  has  of  itself  such  an  effect.  In  truth,  it  merely 
enacts  that  the  defendant  was  bound  by  the  oath  as  taken 
by  him,  and  would  be  liable  to  any  temporal  punishment 
consequent  upon  his  swearing  falsely  to  it;  but  in  reality 
this  special  verdict  finds  that  the  defendant  was  so  bound; 
and  I  think  he  would  be  liable  to  any  penal  consequences 
consequent  upon  his  oath  being  false,  without  the  aid  of 
this  statute.  There  is  no  doubt  considerable  difficulty  in 
duly  considering  the  present  question,  arising  from  the 
circumstance  that  at  the  present  day  very  many,  probably 
the  greater  number  of  persons,  are  disposed  to  consider  the 
taking  of  these  parliamentary  oaths— especially  the  oath 
of  abjuration,  which  in  reality  has  become  worn  out,  (the 
mischief  against  which  it  was  directed  having  become  ex- 
tinct by  the  failure  of  the  direct  line  of  the  house  of 
Stuart) — ^to  create  no  real  binding  obligation  upon  the 
conscience,  and  to  be  a  mere  matter  of  form.  But  it  was 
not  so  considered  when  the  stat.  1  Geo.  1  was  passed.  It 
is  obvious  from  it,  and  a  variety  of  other  statutes  passed  in 
the  reign  of  Queen  Anne,  that  the  legislature  attached 
very  great  importance  to  the  religious  obligation  imposed 
upon  the  conscience  by  taking  these  oaths,  and  deemed  that 
an  immense  public  benefit  and  advantage  was  thereby  ob- 
tained for  the  Crown  and  Government;  and  as  a  Jew,  by 
omitting  the  words  "  upon  the  true  faith  of  a  Christian  " 
might  have  been  placed  under  the  conscientious  obligation 
created  by  taking  the  oath  of  abjuration,  I  think  I  best 
carry  out  the  intention  of  the  legislature,  and  give  the  true 
legal  construction  to  the  statute,  by  holding  that  the  legal 
form  of  administering  the  oath  to  a  Jew  is  to  omit  these 
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1852.        words ;  and  that  I  thereby  render  the  statute  more  effectual, 
MiLLXR       ^y  suppressing  the  mischief  and  advancing  the  remedy 
contemplated  by  it.     For  these  reasons  I  am  of  opinion 
that  the  defendant  lawfully  took  the  oath,  and  is  entitled 
to  the  judgment  of  the  Court. 

Alderson,  B. — My  Brother  Martin  has  fully  stated  the 
pleadings  and  the  findings  of  the  jury  in  this  case,  and 
it  is  not  necessary,  therefore,  that  I  should  repeat  them. 
On  several  points  in  this  case  there  is  no  difference  of 
opinion  on  the  Bench.  We  all  agree  in  thinking  that,  of 
the  four  points  made  by  Sir  Fitzroy  KeUy,  three  at  all 
events  cannot  be  supported.  The  only  point  on  which  we 
entertained  any  doubt,  and  on  which  I  regret  to  find  we 
are  not  now  agreed,  is  whether,  in  taking  the  oath  of  ab- 
juration, Mr.  Salomons,  the  present  defendant,  was  bound 
to  have  added  the  words  "  upon  the  true  faith  of  a  Chris- 
tian "  to  those  which  he  did  consent  to  utter  and  attest  by 
his  oath*;  or  whether,  by  designedly  and  of  purpose  omit- 
ting those  words,  he  is  in  fact  to  be  deemed  not  to  have 
taken  that  oath  at  all,  and  so  to  have  incurred  the  penal- 
ties contained  in  the  17th  section  of  the  1  Geo.  1,  st  2,  c. 
13.  It  is  on  this  point  alone,  therefore,  that  I  shall  deliver 
my  judgment ;  and  I  am  obliged  to  say  that  I  differ  with 
my  learned  Brother  in  his  view  of  the  case,  and  have  come 
to  a  clear  opinion  that  the  plaintiff  is  entitled  to  our 
judgment  The  real  question  is,  whether  these  words  are 
a  part,  and  an  essential  part,  of  this  oath,  and  are  to  be 
used  by  all  who  are  required  to  take  it,  unless  they  have 
some  special  privilege  for  omitting  them  expressly  given  by 
the  legislature.  I  take  the  principles  on  which  our  decision 
is  to  rest  to  be  quite  undisputed.  Where  an  oath  i§  to  be 
taken  in  order  to  establish  afcmatively  or  negatively  any 
proposition  by  a  witness,  I  agree  that  Omichund  v.  Barker  (a) 
has  settled  that  it  ought  to  be  taken  in  that  form,  and  upon 
that  sanction,  which  most  effectually  binds  the  conscience 

(a)  Willes,638. 
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of  the  party  swearing.    Thus,  a  Jew  is  to  be  sworn  on  the        i852. 
Book  of  the  Law  and  with  his  head  covered,  a  Brahmin       mi^^er" 
by  the  mode  prescribed  by  his  peculiar  faith,  a  Chinese  «• 

by  his  special  ceremonies,   and  the  like.     But  it  is  also 
clear,  and  expressly  admitted  by  Lord  Chief  Justice  Wilies 
in  his  judgment,  referring  to  Lord  Coke's  authority  on  the 
subject,  that  in  the  case  of  oaths  of  office  or  of  qualifica- 
tion, where  the  very  form  of  the  oath  as  well  as  the  oath 
itself  is  prescribed  by  the  legislature,  there  the  directions  of 
the  legislature  must  be  literally  followed;  and  the  oath  must, 
and  can  only  lawfully,  be  taken  in  the  prescribed  form,  until 
that  form  be  altered  by  the  same  authority  which  appoint- 
ed it    The  question  therefore  here  is,  have  the  legislature 
required  the  oath  of  abjuration  to  be  taken  in  a  prescribed 
form,  and  are  the  words  '^  upon  the  true  faith  of  a  Christian  " 
a  part  of  that  prescribed  form?    Now,  it  is  to  be  observed, 
and  it  is  of  the  greatest  importance  to  advert  to  this,  that 
the  legislature  uniformly  speak  of  "  the  oath  of  abjuration" 
where  they  require  it  to  be  taken — they  do  not  use  the  in- 
definite article,  but  the  definite  one.    The  inference  is  in- 
evitable, that  they  contemplate  the  allowance  of  but  one 
oath  of  abjuration,  in  one  form,  to  be  used  by  all  persons 
required  to  take  that  oath.    Whatever  form  of  oath  there- 
fore was  required  to  be  taken  by  the  Roman  Catholic,  the 
same  form  was  to  be  adopted  by  the  Protestant,  whether 
churchman  or  dissenter;  and  the  same  (unless  there  be 
some  special  provision  made,  as  in  some  cases  there  is,) 
must  be  taken  by  the  Jew,  or  the  Turk,  or  any  other  reli- 
gionist who  may  be  liable  to  take  the  oath,  as  a  qualifica- 
tion for  office,  or  for  any  other  required  purpose.     Unless 
this  were  so,  the  legislature  would  never  have  fixed  a  form, 
but  would  have  said  that  such  persons  must  take  an  oath 
of  abjuration  to  the  substance  and  effect  following,  and 
not "  the  oath"  of  abjuration  in  the  tenor  following,  as  they 
have  done.     It  seems  to  me  that  the  legitimate  result  of 
my  Brother  Martins  reasoning  is,  therefore,  to  make  the 
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1852.        legislature,  by  a  somewhat  forced  construction^  use  this  in* 

j^^^^^      definite  mode  of  expression,  whereas  they  have  clearly  used 

^-  a  definite  one;  so  that  it  would  follow,  according  to  his 

•SALOMONS. 

view  of  the  case,  that  they  must  be  supposed  to  have  al* 
lowed  one  form  of  the  oath  of  abjuration  to  be  used  by 
Jews,  another  by  Roman  Catholics,  and  possibly  another 
by  persons  of  a  different  persuasion.  This,  however,  is  a 
conclusion  so  contrary  to  the  words  they  have  used  that  I 
cannot  bring  myself  to  adopt  it  If  then  there  be,  in  the 
absence  of  any  special  exception  expressly  made  by  the 
legislature,  but  one  form  of  the  oath  of  abjuration  to  be 
adopted  by  all,  we  must  proceed  to  inquire  whether  these 
words  are  an  essential  part  of  that  form.  I  proceed  there- 
fore to  examine  how  this  clause  first  got  into  the  oath  of 
abjuration.  It  is  not  found  in  the  oath  prescribed  in  the 
reign  of  Elizabeth,  but  is  first  found  in  3  Jac.  1,  c.  4,  which 
was  passed  upon  the  discovery  of  what  is  called  the  Gun- 
powder Plot  It  is  a  curious  fact,  only  lately  brought  to 
light  by  the  publication  of  a  MS.  from  the  Bodleian  Li- 
brary at  Oxford,  by  Mr.  Jardine,  that  one  of  the  main 
proofs  used  by  Lord  Coke,  when  he  laid  that  case  before 
the  jury,  was  the  production  of  a  little  book,  found  in  the 
chamber  of  Francis  Tresham,  one  of  the  conspirators  men- 
tioned in  the  Act,  called  ''  A  Treatise  on  Equivocation.'' 
This  treatise,  corrected  in  the  handwriting  of  the  Jesuit 
Garnet^  and  having  the  imprimatur  of  Blackwell,  the  then 
arch-priest  of  England,  discusses  the  question  how  far  a 
person  called  upon,  as  he  thinks  unjustly,  to  make  a  de- 
claration or  promise,  or  to  depose  or  swear  to  a  fact  with- 
in his  personal  knowledge,  may  lawfully  equivocate,  by 
using  ambiguous  words,  or  reserving  mentally  a  sense  of 
the  words  used  different  from  that  outwardly  expressed  by 
him,  without  incurring  the  sin  of  lying  or  the  guilt  of  per- 
jury. The  question  is  there  resolved  in  the  affirmative — 
that  he  may  lawfully  do  this — and,  amongst  other  propo- 
sitions, it  is  affirmed,  that  even  if  he  be  required,  by  the 
form  of  the  oath  tendered,  in  terms  to  swear  "  without 
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equivocation  or  mental  reservation,"  he  may  still  equivo-  1852. 
cate  and  mentally  reserve,  without  danger  to  his  soul.  millkr 
But  in  that  treatise  there  is  one  exception  to  all  this.  No 
person  is  allowed  to  equivocate  or  mentally  reserve,  with- 
out danger,  ifhedoesso,  of  incurring  mortal  sin,  where  his 
doing  so  brings  apparently  his  true  faith  towards  God  in- 
to doubt  or  dispute.  For  though  he  may  lawfully  on  pro- 
per occasions  omit  to  avow  his  true  faith,  he  must  never, 
by  what  he  says  or  swears,  bring  apparently  his  true  faith 
into  doubt  or  dispute  with  others.  Now  this  treatise  be- 
ing before  the  Government  of  King  James  I.,  and  in  the 
hands  of  his  Attorney-General,  and  used  at  the  trial  of 
the  Gunpowder  Plot,  we  find  in  the  same  year,  1605,  that 
in  a  statute  enacted  mainly  with  reference  to  the  same 
plot,  these  words  "  upon  the  true  faith  of  a  Christian  " 
are  for  the  first  time  added  to  the  oath  of  obedience  then 
framed,  and  for  the  obvious  purpose,  as  I  think,  of  pre- 
venting effectually  all  such  equivocation,  by  conclusively 
fixing  a  sense  to  that  oath  which  by  no  evasion  or  mental 
reservation  should  be  got  rid  of,  without  (even  in  the  opin- 
ion of  the  Jesuit  doctors  themselves)  incurring  the  pe- 
nalty of  mortal  sin.  They  were  therefore,  I  think,  not 
merely  a  part  of  that  oath,  but  the  most  effectual  and 
stringent  provision  in  it.  I  do  not  therefore  call  this  pro- 
perly an  oath  intended  as  a  test  of  Christianity — which  it 
was  not — nor  as  a  mere  test  of  obedience — but  an  oath 
intended  as  a  test  of  obedience,  and  framed  so  as  to  be  a 
test  against  all  equivocation  also.  But  this,  though  the 
fact  to  which  I  have  referred  is  a  very  curious  confirma- 
tion of  the  view  I  take  of  the  importance  of  the  words  on 
which  this  case  turns,  is  not  necessary  to  my  opinion.  It 
would  be  quite  sufficient,  I  think,  to  affirm  that  the  legis- 
lature have  said  expressly,  as  they  do,  that  an  oath  is  to 
be  taken,  "  the  tenor  of  which  oath  hereafter  foUoweth" — 
for  "the  tenor"  implies  that  all  the  words  which  follow 
thereafter  are  part  of  the  oath  itself  It  is  to  be  observed 
that,  in  all  the  course  of  legislation  on  this  subject,  either 
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1352.  these  words  "  the  tenor  of  the  oath,"  or  equivalent  ex- 
MiLLBR  pressions,  are  throughout  used  by  the  legislature.  I  will 
shortly  refer  to  them.  In  the  iirst  place,  this  same  oath 
of  obedience  was  by  stat.  7  Jac.  1  extended  and  applied  to 
the  members  of  the  legislature,  and  to  all  persons  enumer- 
ated who  exercise  any  functions  or  hold  any  offices  in 
the  State.  No  one  reading  this  Act  can,  I  think,  doubt 
that  the  legislature  meant  this  enactment  to  be  general, 
and  without  any  exception  of  persons,  whatever  might  be 
their  religious  opinions.  The  30  Car.  2,  st.  2,  left  these 
oaths  untouched,  adding  however  a  declaration  against 
transubstantiation.  It  is  unnecessary  to  refer  to  the  in- 
termediate Acts  of  the  1  WilL  &  M.,  st.  1,  cc.  1  and  8, 
more  particularly.  I  come  to  the  13  Will.  3,  c.  6,  which 
first  established  the  oath  of  abjuration,  and  there  the 
words  are — that  the  persons  required  to  do  so  shall  take 
*^the  oath  as  hereinafter  mentioned;"  setting  out  express- 
ly the  form,  including  and  ending  with  the  words  "  upon 
the  true  faith  of  a  Christian,"  introduced  before  into  the 
old  oath  of  obedience.  This  form  of  oath  was  not  only  to 
be  taken,  but  subscribed  also;  which  shews,  I  think  (for 
there  is  no  trace  of  double  subscriptions  to  be  found),  that 
one  form  only  was  to  be  allowed  and  adopted  without  ad- 
dition or  omission.  With  certain  alterations  in  the  reign 
of  Queen  Anne,  applicable  only  to  altered  circumstances, 
and  therefore  not  material  to  be  adverted  to,  things  so  re- 
mained up  to  the  1  Geo.  1,  st.  2,  c.  13,  when  the  three 
oaths  of  allegiance,  supremacy,  and  abjuration  were  for 
the  first  time  put  together;  and  the  legislature  there  ex- 
pressly require  them  to  be  taken  "  in  the  words  follow- 
ing," and  then  set  forth  the  oath  of  abjuration,  containing 
the  words  "  upon  the  true  faith  of  a  Christian."  Now,  how 
is  it  possible  to  give  effect  to  the  expression  "  in  the  words 
following"  if  we  do  not  use  all  the  words  which  follow?  I 
cannot  see  how  this  difficulty  can  be  got  over  by  construc- 
tion. Lastly,  we  come  to  the  6  Geo.  8,  c.  53,  on  which 
this  case  depends,  by  which  it  is  provided  that  the  oath 
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of  abjuration  (the  legislature  still  using  the  definite  arti-  1652. 
cle  "  the")  shall  be  administered  in  such  manner  and  form  millbr 
as  is  hereinafter  set  down  and  prescribed,  that  is  to  say, 
&C.;  and  then,  as  before,  the  oath  is  set  out,  ending  with 
the  same  words  "upon  the  true  faith  of  a  Christian/' 
Now,  when  I  find  the  legislature  beginning  with  "  the  tenor 
of  the  oath,"  and  going  on  with  "  the  oath  as  hereinafter 
mentioned,"  then  saying  "  the  oath  in  the  words  follow- 
ing," and  finally  "the  oath  to  be  administered  in  such 
manner  and  form  as  is  hereinafter  mentioned  and  pre- 
scribed," and  find  also  that  all  these  expressions  are  fol- 
lowed by  a  form  containing  these  very  same  words,  how 
am  I  to  escape  from  the  conclusion  that  these  words  do 
form  a  part  of  the  oath  prescribed?  But  it  is  argued  that 
to  apply  it  to  the  Jews  involves  an  absurdity,  and  that 
according  to  what  has  been,  not  improperly,  called  the 
golden  rule  of  construction,  we  must  modify  the  literal 
construction  of  these  Acts  so  as  to  get  rid  of  the  absurdity : 
I  add  (and  I  hold  it  to  be  part  of  the  rule),  only  so  far  as 
is  absolutely  necessary  to  get  rid  of  the  absurdity.  But 
let  us  see  whether  it  is  absurd  to  apply  these  provisions  to 
the  Jew  as  well  as  to  the  Christian.  The  legislature  did 
not  require  the  first  oath  of  obedience  to  be  taken  by  all, 
but  only  by  such  persons  as  were  reasonably  liable  to  sus- 
picion by  two  justices  of  the  peace  acting  judicially,  or  by 
persons  who  had  omitted  to  do  certain  acts.  It  may  be, 
and  it  perhaps  was,  unjust  in  the  legislature  so  to  enact* 
But  we  must  take  good  care,  in  applying  the  golden  rule, 
not  to  confound  injustice  with  absurdity.  The  reason  of 
the  rule  is,  that  the  absurdity  induces  us  to  conclude  that 
the  legislature  did  not  so  intend.  I  am  afraid,  if  we  say 
that  in  old  times,  such  as  those  of  the  Gunpowder  Plot, 
the  legislature  must  be  held  not  to  have  intended  what 
now  we  judge  to  be  unjust,  we  shall  ourselves  be  guilty  of 
the  grossest  absurdity.  I  am  afraid  that  I  should,  if  that 
were  the  proper  principle  to  be  adopted,  be  obliged  to  hold 
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1852.  that  almost  all  the  penal  statutes  had  no  operation  at  all, 
MiLLBR  ^^^  ^  think  that  the  most  of  them  were  grievously  unjust. 
I  can  see  nothing  in  this  or  the  subsequent  Acts  contain- 
ing the  oath  of  abjuration,  to  induce  me  to  believe  that 
the  legislature  did  not  intend  literally  what  they  said  ex- 
pressly— viz.  that  these  Acts,  and  this  oath,  were  to  apply 
to,  and  be  taken  by,  all  the  classes  of  persons  therein 
named,  of  whatsoever  form  of  religion,  Catholic,  Protest- 
ant, Quaker,  or  Jew,  they  might  be,  and  in  the  very  fwm 
set  down.  And  I  am  confirmed,  as  I  think  conclusively, 
in  this,  by  finding  that  where,  on  its  being  brought  before 
them,  the  law  was  found  to  press  unfairly  on  any  of  these 
persons,  the  legislature  has  from  time  to  time  relieved 
them,  by  dispensing  with  the  swearing,  and  allowing  the 
Quakers  to  affirm,  and  by  dispensing  with  these  very 
words  of  the  oath  "  upon  the  true  faith  of  a  Christian"  in 
the  case  of  the  Jews  in  certain  cases.  That  dispensation 
unfortunately  does  not  extend  to  this  case,  but  its  limited 
existence  seems  to  me  to  shew  conclusively  the  opinion  of 
the  legislature  itself  on  this  point. 

The  words  of  the  13  Geo.  2,  c.  7,  s.  3,  are  very  remark- 
able. The  Act  recites  "  Whereas  the  words  '  upon  the  true 
faith  of  a  Christian '  are  contained  in  the  latter  part  of  the 
oath  of  abjuration,  and  whereas  the  people  professing  the 
Jewish  religion  may  thereby  be  prevented  from  receiving 
the  benefit  of  this  Act,"  &c. ;  and  it  enacts,  that  when  a 
Jew  proposes  to  take  the  oath,  these  words  shall  be  left 
out;  and  it  also  refers  to  the  limited  indulgence  as  to  those 
same  words  given  to  the  Jews,  relieving  them  from  the 
difficulties  imposed  by  those  same  words.  That  was  by  an 
Act  passed  in  the  10  Geo.  1,  intituled  "  An  Act  for  ex- 
plaining and  amending  an  Act  of  the  last  Session  of  Par- 
liament, intituled  '  An  Act  to  oblige  ail  Persons  being  Pa- 
pists  in  Scotland,  and  all  Persons  in  England  to  take  this 
Oath  of  Abjuration  in  its  Terms.'"  Now  this  recital  clearly 
shews  that  Jews  in  England  were  included  in  the  term 
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"  all  persons" — as  indeed  could  not  well  be  doubted — and        1862. 
that  but  for  those  indulgences  they  were  always  bound  to       millw 
take  the  oath  of  abjuration  including  these  words:  and  ^- 

this  Act  was  passed  in  1739,  when  Lord  Hardwicke  was 
Chancellor,  and  Sir  Dudley  Ryder  and  Sir  John  Strange 
were  Attorney  and  Solicitor-General:  and  the  Acts  of  the 
9  &  10  Geo.  1  were  passed  when  Lord  Macclesfield  was 
Chancellor,  and  Lord  Raymond  and  Lord  Hardwicke  At- 
torney and  Solicitor-General.  But  it  is  now  said  that  these 
three  Acts  were  wholly  unnecessary,  and  that  these  great 
lawyers  ought  to  have  known  it;  and  we  are  now,  in  the 
year  of  our  Lord  1 852,  to  awake  from  a  sleep  into  which 
these  great  lawyers  and  the  whole  legislature  of  those 
periods  fell,  and  in  which  all  persons  ever  since  have  re* 
mained,  from  1739  down  to  the  time  of  this  argument — ^for 
within  our  time  these  words  have  been  advisedly  left  out 
of  the  oath  in  the  case  of  the  Jews,  by  Lord  Campbell,  in 
an  Act  firamed  by  him. .  I  cannot  therefore  believe  this  to 
be  a  reasonable  conclusion.  And  besides,  this  argument 
really  goes  too  far:  for  its  legitimate  extent  ought  to  be 
to  exempt  Jews  from  taking  any  oath  of  abjuration  under 
any  circumstances  whatever — seeing  that,  as  it  is  con- 
tended, it  is  absurd  that  they  should  take  any  oath  thus 
framed,  and  no  other  oath  is  expressly  provided  for  them 
by  the  legislature.  No  one  surely  can  suppose  that  the 
legislature  intended  this  result,  and  indeed  Sir  F.  KeOy 
did  not  even  venture  to  argue  to  this  extent. 

But  let  us  now  for  a  moment  concede  that  there  is  an 
absurdity  in  requiring  all  such  persons  under  all  circum- 
stances to  take  such  an  oath,  and  that  under  some  cir- 
cumstances it  would  be  impossible  to  suppose  that  Jews 
were  to  be  called  on  to  take  it.  Then  I  say  that  the 
golden  rule  only  requires  us  to  stop  where  the  absurdity 
stops.  It  cannot  surely  be  absurd  to  say  that  the  legis- 
lature may  have  really  intended  to  require  such  an  oath 
from  all  men,  Jews  or  Christians,  who  take  office  or  pur- 
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1868.        pose  to  exercise  important  l^^lative  functions.    If  so, 

MiLLBR      ^^^^  ^^  follows  that  the  utmost  that  can  be  done  would  be 

^    **  to  say,  that  these  Acts  as  to  Jews  must  be  in  construction 
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confined  to  the  cases  of  their  taking  office,  or  proposmg  to 
exercise  legislative  functions,  and  that  in  the  other  cases 
alone  they  are  not  bound  to  take  the  oath  at  alL  But 
such  a  construction  (even  if  adopted,  which  I  think  would 
be  wrong)  could  be  of  no  service  in  the  present  case. 

I  am  therefore  of  opinion  that  these  words  do  form  a 
distinct  and  essential  part  of  the  oath;  because  they  in- 
terpret, and  give  a  peculiar  and  stringent  sense  to,  the  pre- 
vious words  of  the  oath,  and  are  in  fact  incorporated  in 
and  form  part  of  each  sentence  in  that  oath,  so  that  with- 
out them  no  part  of  the  oath  has  exactly  the  same  mean- 
ing that  it  has  when  they  are  added  to  it  I  believe  that 
they  were  advisedly  and  on  great  consideration  originally 
adopted,  (perhaps  on  Sir  Edward  Coke's  advice),  and  that 
they  have  been  found  effectual,  and  for  that  reason  re- 
tained ever  since.  I  think,  therefore,  that  the  oath  is  not 
taken  at  all  if  these  words  are  omitted  by  the  person 
swearing,  and  that  Mr.  Salomons  has  therefore  voted  with- 
out previously  taking  the  oath  of  abjuration. 

I  do  most  seriously  regret,  that  I  am  obliged,  as  a  mere 
expounder  of  the  law,  to  come  to  this  conclusion — for  I  do 
not  believe  that  the  case  of  the  Jews  was  at  all  thought  of 
by  the  legislature  when  they  framed  these  provisions.  I 
think  that  it  would  be  more  worthy  of  this  country  to  ex- 
clude the  Jews  from  these  privileges  (if  they  are  to  be  ex- 
cluded at  all,  as  to  which  I  say  nothing)  by  some  direct 
enactment,  and  not  merely  by  the  casual  operation  of  a 
clause,  intended  apparently  in  its  object  and  origin  to  apply 
to  a  very  different  class  of  the  subjects  of  England.  I  re- 
gret also  that  the  consequences  are  so  serious,  involving 
disabilities  of  the  most  fearful  kind,  in  addition  to  the 
penalty  sought  to  be  recovered  in  this  action,  and  in  fact 
making  Mr.  Salomons  for  the  future  almost  an  outlaw. 


^^ 
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It  is  to  be  hoped  that  some  remedy  will  be  provided,         1852. 
for  these  consequences  at  least,  by  the  legislature.    My       millxr 
duty  is,  however,  plain.     It  is  to  expound,  and  not  to 
make  the  law — ^to  decide  on  it  as  I  find  it,  not  as  I  may 
wish  it  to  be. 

It  seems  to  me  that  the  law  on  this  point  is  quite  clear, 
and  that  the  judgment  miist  be  for  the  plaintiff. 

Parke,  B. — The  question  of  the  defendant's  liability  to 
penalties  for  voting  in  the  House  of  Commons  after  their 
Speaker  was  chosen,  and  before  he,  the  defendant,  had 
taken  the  oath  required  by  the  6  Geo.  3,  c.  53,  though  it 
necessarily  occupied  much  time  in  the  argument,  appears 
to  me  to  lie  in  a  narrow  compasa 

It  depends,  mainly,  on  the  construction  of  that  statute 
giving  the  form  of  the  oath  of  abjuration,  which  every 
one  by  the  express  words  of  the  Act  who  is  required  to 
take  and  subscribe  it,  must  do,  "  according  to  Uie  form 
therein  set  down  and  presaged"  within  such  time  limited, 
in  such  manner,  and  with  due  observance  of  the  same  re- 
quisites, and  with  benefit  of  the  same  savings,  provisoes, 
and  indemnities,  as  by  any  Acts  then  subsisting  are  di- 
rected and  enacted;  and  in  case  of  neglect  or  refusal^  the 
statute  provides  that  every  one  shall  be  liable  to  the  same 
penalties  and  disabilities  as  are  by  law  established.  Those 
are,  with  respect  to  Members  of  Parliament,  the  penalties 
imposed  by  the  13  WilL  3,  c.  6,  s.  10,  the  penalties  for  which 
this  plaintiff  proceeds. 

The  form  of  oath  is  set  out  in  the  stat.  6  Geo.  3,  c.  53, 
and  is  as  follows: — 

"  I,  A.  B.,  do  truly  and  sincerely  acknowledge,  profess, 
testify,  and  declare  in  my  conscience,  before  God  and 
the  world,  that  our  Sovereign  Lord  King  George  is  lawful 
and  rightful  King  of  this  realm  and  all  other  his  Majes- 
ty's dominions  and  countries  thereunto  belonging.  And 
I  do  solemnly  and  sincerely  declare,  that  I  do  believe  in 


544  EXCHEQUER   BEPOBTS. 

1852.        my  conscience,  that  not  any  of  the  descendants  of  the 

Millbr"      person  who  pretended  to  be  Prince  of  Wales  during  the 

^    ®*  life  of  the  late  Kins  James  the  Second,  and  since  his 
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decease  pretended  to  be  and  took  upon  himself  the  style 
and  title  of  King  of  England,  by  the  name  of  James  the 
Third,  or  of  Scotland,  by  the  name  of  James  the  Eighth, 
or  the  style  and  title  of  King  of  Great  Britain,  hath  any 
right  or  title  whatsoever  to  the  Crown  of  this  realm,  or 
any  other  the  dominions  thereunto  belonging:  and  I  do 
renounce,  refuse,  and  abjure  any  allegiance  or  obedience 
to  any  of  them.  And  I  do  swear,  that  I  will  bear  faith 
and  true  allegiance  to  his  Majesty  King  George,  and  him 
will  defend  to  the  utmost  of  my  power  against  all  trai- 
torous conspiracies  and  attempts  whatsoever,  which  shall 
be  made  against  his  person,  crown,  or  dignity.  And  I 
will  do  my  utmost  endeavour  to  disclose  and  make  known 
to  his  Majesty,  and  his  successors,  all  treasons  and  trai- 
torous conspiracies  which  I  shall  know  to  be  against  him 
or  any  of  them.  And  I  do  faithfully  promise,  to  the 
utmost  of  my  power,  to  support,  maintain,  and  defend, 
the  succession  of  the  Crown,  against  the  descendants  of 
the  said  James,  and  against  all  other  persons  whatso- 
ever, which  succession,  by  an  Act,  intituled  'An  Act 
for  the  further  Limitation  of  the  Crown  and  better  se- 
curing the  Rights  and  Liberties  of  the  Subject/  is  and 
stands  limited  to  the  Princess  Sophia,  Electress  and  Duch- 
ess Dowager  of  Hanover,  and  the  heirs  of  her  body  being 
Protestants.  And  all  these  things  I  do  plainly  and  sin- 
cerely acknowledge  and  swear,  according  to  these  express 
words  by  me  spoken,  and  according  to  the  plain  common 
sense  and  understanding  of  the  same  words,  without  any 
equivocation,  mental  evasion,  or  secret  reservation  what- 
soever. And  I  do  make  this  recognition,  acknowledg- 
ment, abjuration,  renunciation,  and  promise  heartily,  wil- 
lingly, and  truly,  upon  the  true  faith  of  a  Christian." 
Three  questions  arise  on  the  construction  of  this  Act. 
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The  first,  and  by  far  the  most  important  one,  is,  whether        1852. 
the  conclusion  of  this  oath  is  only  a  part  of  the  ceremony       millbIT 
of  administering  the  oath,  or  a  substantive  part  of  the  ^* 
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oath  itself.  The  second,  of  much  less  consequence,  whe- 
ther, by  reason  of  the  oath  naming  "  King  George"  only, 
it  ceased  to  be  requisite  after  his  death.  The  third,  whe- 
ther any  exemptions  were  given  by  any  statute  in  force 
at  the  time  of  passing  the  6  Geo.  3;  for  to  such  exemp- 
tions it  is  contended  that  the  defendant  would  be  entitled. 
The  first  of  these  questions,  on  which  it  may  be  truly 
said  that  the  case  almost  entirely  turns,  was  ably  argued 
on  both  sides.  It  is  this: — ^What  is  the  meaning  of  the 
words  the  legislature  have  used  in  the  concluding  part  of 
the  formula  of  the  oath?  Are  they  a  part  of  the  oath  it- 
self, or  merely  the  mode  of  administering  it?  Applying 
the  established  rule,  and  reading  them  according  to  their 
ordinary  sense  and  their  grammatical  construction,  I  can- 
not bring  myself  to  doubt  that  the  words  at  the  end  of  the 
oath  are  to  be  repeated  by  the  party  taking  it,  and  he  is 
to  make  use  of  these  expressions,  "  And  I  do  make  this  re- 
cognition, acknowledgment,  abjuration,  renunciation,  and 
promise  heartily,  willingly,  and  truly,  upon  the  true  faith 
of  a  Christian:"  nor  can  I  doubt  as  to  the  meaning  of 
these  words.  They  cannot  possibly  mean  that  the  party 
taking  the  oath  swears  that  he  makes  it  heartily,  willing- 
ly, and  truly,  upon  the  true  faith  of  any  other  person  than 
himself;  they  cannot  mean  that  he  makes  it  with  as  much 
regard  to  truth,  and  with  the  same  degree  of  faith,  that 
any  other  person,  who  is  a  Christian,  would  do.  They 
must  mean  that  he  swears  with  the  true  faith  of  a  Chris- 
tian, as  he  himsdfis;  and  therefore  none  but  a  Christian 
can  take  the  oatL  This  appears  to  me  to  be  the  natural, 
plain,  indisputable  sense  of  the  words  used,  and  conse- 
quently, unless  they  are  for  some  just  reason  to  be  quali- 
fied or  altered,  the  oath  must  be  taken  in  those  very 
words,  which  it  cannot  be  except  by  a  Christian.     And 
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1852.  further,  every  person  who  is  injoined  and  required  to  take 
"^J^I^Jj^  the  oath  of  abjuration,  must  take  it  in  the  above-men- 
^     «•  tioned  form,  by  the  6  Geo.  3,  c.  53;  and  by  the  13  Will  3, 
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c.  6,  s.  10,  no  member  of  the  House  of  Commons  shall  vote 
in  the  House  of  Commons,  or  sit  there  during  any  debate, 
after  the  Speaker  is  chosen,  until  he  has  taken  the  oath 
in  the  manner  prescribed  by  the  last-mentioned  Act  It 
is  impossible  that  an  enactment  can  be  made  more  dis- 
tinct and  clear,  that  every  member  of  Parliament  must 
take  the  oath  in  the  form  and  manner  so  prescribed,  or  be 
liable  to  the  penalties — ^no  one,  by  the  express  words  of 
the  statute,  can  be  excused. 

It  is  however  true,  that  words  which  are  plain  enough 
in  their  ordinary  sense  may,  when  they  would  involve 
any  absurdity,  or  inconsistency,  or  repugnance  to  the 
clear  intention  of  the  legislature,  to  be  collected  from  the 
whole  of  the  Act,  or  Acts  in  pari  materia  to  be  construed 
with  it,  or  other  legitimate  groimds  of  interpretation,  be 
modified  or  altered,  so  as  to  avoid  that  absurdity,  incon- 
sistency, or  repugnance,  but  no  further,  (an  instance  of 
which  in  this  Act  of  Parliament  I  shall  hereafter  advert 
to);  for  then  we  may  predicate  that  the  words  never  could 
have  been  used  by  the  framers  of  the  law  in  such  a  sense: 
and  the  main  argument  of  the  learned  counsel  for  the  de- 
fendant was,  that  if  the  words  in  question  were  read  as 
part  of  the  oaith,  it  would  be  followed  by  such  absurd,  or  at 
least  by  such  manifestly  unjust  consequences,  as  to  lead  to 
the  conclusion  that  such  could  not  have  been  the  mean- 
ing of  the  words,  and  therefore  that  they  ought  to  be  mo- 
dified or  altered  in  a  certain  degree,  and,  for  the  sake  of 
avoiding  that  absurdity  or  injustice,  in  order  to  make  sense 
of  the  enactment,  ought  to  be  read,  not  as  part  of  the  oath, 
but  as  the  mere  mode  of  administering  it;  which  precise 
mode  would  not  be  obligatory  at  common  law,  and  cer- 
tainly not  since  the  stat.  1  &  2  Vict  c.  105. 

The  absTirdity  or  rnjustiee  is  stated  to  be  this — ^that 
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every  man  who  is  elected  to  be  a  member  of  Parliament        1862, 
is  bound  to  serve,  and  cannot  excuse  himself,  and  this       millbe 
enactment,  understood  in  its  ordinary  sense,  would  pre- 
vent him  from  so  doing. 

Again,  it  is  said,  a  form  of  oath  with  a  similar  provi- 
sion, is  required  by  the  same  statute  6  Geo.  3,  c.  53,  in 
all  cases  where  the  oath  of  abjuration  is  required  by  ex- 
isting Acts;  and  one  of  them,  the  1  Geo.  1,  st  2,  c.  13,  re- 
quires it  to  be  taken,  not  only  by  all  civil  and  military 
officers,  schoolmasters,  &a,  but  authorises  two  or  more 
justices  of  the  peace,  or  a  person  appointed  by  the  Privy 
Council,  or  by  a  commission,  to  tender  it  to  any  person 
whom  he  or  they  shall  suspect  to  be  dangerous  or  dis- 
affected to  his  Majesty  or  his  Gt>vemment;  and,  upon 
neglect  or  refusal,  the  neglect  or  refusal  is  to  be  cer- 
tified to  the  next  Quarter  Sessions,  and  the  person  ne- 
glecting or  refusing  is  to  be  deemed  a  Popish  recusant 
convict,  and  as  such  to  forfeit  and  be  proceeded  against; 
and  it  is  said,  that  it  would  be  a  flagrant  injustice  to  con- 
strue the  oath  to  apply  to  persons  who  were  not  Christians, 
and  could  not  therefore  take  the  oath,  and  that,  to  avoid 
that  injustice  in  this  one  ccwe,  the  latter  words  ought  in  all 
cases  when  the  oath  is  required  to  be  takto,  to  be  con- 
strued not  to  be  part  of  the  oath  itself.  But  I  think  it 
quite  impossible  to  maintidn  that  there  is  any  absurdity, 
or  any  such  manifest  injustice  in  the  provision  that  an 
oath  shall  be  taken  in  the  terms  in  question,  as  to  justify 
an  alteration  of  its  plain  words  in  the  present  case.  We 
must  construe  these  Acts  of  Parliament  without  allowing 
ourselves  to  be  influenced  by  any  of  the  feelings  of  the  pre- 
sent day,  as  to  the  proper  policy  to  be  pursued  with  respect 
to  her  Majesty's  subjects  professing  the  Jewish  faith.  Look* 
ing  at  these  provisions  of  the  legislature  in  a  judicial  spi- 
rit, as  I  think  we  are  bound  to  do,  how  can  we  say  that  it 
is  a  flagrant  violation  of  natural  justice,  and  a  manifest 
wrong,  to  make  a  provision,  which  has  the  effect  of  pre- 
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venting  all  but  Christians  from  being  members  of  the  le- 
gislature of  a  Christian  country?  Whether  it  is  a  politic 
tneasure  or  not  to  exclude  them^  it  is  not  within  our  pro- 
vince to  inquire,  and  it  would  be  very  wrong  in  us  to  offer, 
or  even  to  hint,  any  opinion.  There  is  no  reason,  there- 
fore, on  the  ground  of  inconsistency  or  absurdity,  to  mo- 
dify or  alter  the  language  of  the  oath  in  the  case  of  mem- 
bers of  the  legislature,  which  alone  is  the  present  question, 
and  the  only  case  in  which  practically  the  question  is  like- 
ly to  occur.  It  is  therefore  unnecessary  to  consider  whe- 
ther there  would  be  any  reason  to  modify  or  alter  it  in  the 
other  cases  provided  for  by  the  1  Geo.  1,  st  2,  c.  13,  on  the 
ground  of  the  supposed  manifest  injustice  of  exacting  an 
oath  from  Jews,  which  they  cannot  conscientiously  take, 
and,  upon  their  refusing  to  take  it^  to  pxinish  them  as  Popish 
recusants.  Such  a  circumstance  would  practically  never 
occur.  The  power  given  by  the  statute  to  two  justices  of 
the  peace  or  a  commissioner  to  tender  the  oath  to  all  such 
as  they  or  he  should  deem  dangerous  or  disaffected  to  the 
King  or  his  Grovernment,  (obviously  meaning  the  abettors, 
secret  and  open,  of  the  Pretender),  it  is  highly  improbable 
would  ever  be  exercised  against  a  Jew,  or  a  person  not  a 
Christian,  who  in  those  times  were  few  in  number  in  Grreat 
Britain,  and  who  were  very  unlikely  to  be  engaged  in 
plots  on  behalf  of  the  Roman  Catholics  to  subvert  the  Pro- 
testant succession.  If  a  Jew,  or  any  person  not  of  the 
Christian  faith,  should  be  guilty  of  conduct  such  as  to  lay 
him  open  to  just  suspicion  of  being  so  engaged,  (and  it  is 
only  in  cases  of  suspicion  on  just  grounds  that  it  is  to  be 
presumed  that  two  justices  of  the  peace  or  a  royal  com- 
missioner would  act),  he  would  have  himself  to  blame  for 
subjecting  himself  to  the  discretionary  power  of  those  per- 
sons to  have  the  oath  prescribed  by  the  statute  adminis- 
tered to  him.  I  say  it  is  only  in  such  cases,  for  by  section 
10  of  the  Stat.  1  Greo.  1,  st.  2,  c.  13,  it  is  so  expressly  stated, 
and  section  11  is  enacted  only  to  give  full  effect  to  the 
previous  provision. 
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The  conferring  this  power  in  any  case  was  undoubtedly  1852. 
a  strong  measure  as  applied  to  Christians)  and  was  enacted  millbr 
only  in  consequence  of  the  danger  to  the  Protestant  con- 
stitution ;  and  though  the  measure,  if  enforced  against  a 
Jew,  who  could  not  conscientiously  take  the  oath,  would 
be  one  of  still  greater  severity,  it  is  impossible  to  say  it 
would  be  so  flagrantly  unjust  as  to  enable  one,  judicially, 
to  pronounce  an  opinion  that  it  could  not  have  been  the 
meaning  of  the  legislature,  in  such  a  supposed  case,  that 
the  oath  should  be  ^administered  in  the  prescribed  form. 
If  it  be  too  severe,  it  is  for  the  legislature  to  mitigate  its 
severity,  by  altering  the  form  of  oath — not  for  us  to  in- 
terpret plain  and  clear  words  in  a  mode  directly  contrary 
to  their  ordinary  sense,  to  avoid  what  may  be  thought  a 
hardship.  But  even  admitting  that  there  would  be  ground 
for  a  modification  in  such  an  improbable,  though  possible 
case,  the  same  reason  does  not  apply  to  a  member  of  Par- 
liament, the  only  one  now  under  consideration.  There  is 
no  absurdity  or  injustice  in  requiring  an  oath  which  none 
but  a  Christian  can  take  from  every  member  of  the  legis- 
lature, and  consequently  no  ground  for  modifying  or  alter* 
i<ig  the  terms  of  the  oath  as  administered  to  any  member  in 
offering  to  take  his  seat.  Ad  ea  quae  frequentids  accidunt 
jura  adaptantur.  If  in  the  vast  majority  of  possible  cases 
— in  all  of  ordinary  occurrence — ^the  law  is  in  no  degree 
inconsiste^  of  unreasonable,  construed  according  to  its 
plain  words,  it  seems  to  me  to  be  an  untenable  proposi- 
tion, and  unsupported  by  authority,  to  say  that  the  con- 
struction may  be  varied  in  every  case  because  there  is  one 
possible,  but  highly  improbable  one,  in  which  the  law 
would  operate  with  great  severity,  and  against  our  own 
notions  of  justice.  The  utmost  that  can  be  reasonably 
contended  is,  that  it  should  be  varied  in  that  particular 
case  so  as  to  obviate  that  injustice, — ^no  farther.  Because 
it  would  be  hard  to  impose  the  oath  in  the  terms  prescribed 
in  the  case  of  a  Jew  suspected  of  disaffection  by  two  jus-* 
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1852.  tices,  is  that  any  reason  why  it  should  be  altered  in  every 
MiLLKR  other  case,  though  the  express  words  may  be  insisted  on 
in  all  such  cases — ^the  cases  of  ordinary  occuirenoe — ^with- 
out  any  injustice?  If  we  find  a  single  extremely  rare  case, 
in  which  on  account  of  its  apparent  inconsistency  we  can 
judicially  predicate  that  the  legislature  never  meant  the 
oath  in  its  precise  terms  to  be  applied,  can  we  conclude 
that  they  did  not  mean  it  in  any  other  case?  I  think  it 
clear  we  cannot  If  this  argument  were  to  prevail,  Roman 
Catholics  themselves  would  be  exempt  from  taking  the 
full  oath,  and  might  legally  insist  upon  the  omission  of 
the  final  words. 

It  is  then  contended,  that  the  sole  object  of  the  l^isla- 
ture  in  directing  this  oath  to  be  taken  was  to  affect  Roman 
Catholic  subjects  of  the  realm,  not  to  exclude  Jews;  and 
therefore  that  the  enactment  ought  to  be  so  construed  as 
not  to  apply  to  them,  which  would  be  effected  by  holding 
the  last  words  to  be  a  part  of  the  formula  of  administra- 
tion only.  It  is  indeed  true  as  a  matter  of  history,  that 
the  occasion  of  prescribing  this  particular  form  of  words 
was  the  danger  which  Parliament  apprehended  from  a  par- 
ticular class  of  Christians,  whose  loyalty  they  doubted, 
and  whose  sincerity  they  suspected,  and  therefore  directed 
this  oath  to  be  taken  in  a  manner  which  afforded  a  more 
perfect  test  of  both,  and  a  superior  sanction  to  one  in  a 
less  stringent  form.  But  it  is  a  fallacy  to  argue  that>  be- 
cause the  immediate  object  of  the  legislature  was  to  give 
a  more  binding  effect  to  a  Christian  oath,  not  to  exclude 
the  Jews  and  others  than  Christians,  therefore  they  meant 
all  such  to  be  admitted,  and  consequently  that  the  terms  of 
the  oath  ought  to  be  modified  so  as  to  carry  that  object 
into  effect^  and  to  permit  all  not  of  the  Christian  fedth  to 
take  the  oath  in  a  form  binding  on  their  conscience — ^no- 
thing was  further  firom  the  contemplation  of  the  legisla- 
ture. The  truth  is,  they  never  supposed  that  any  but 
Christians  would  form  a  part  of  either  House  of  Parlia- 
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ment  The  possibility  that  persons  of  the  Jewish  persua-  18^2. 
sion  should  be  peers,  or  be  elected  members  of  Parliament,  millbr 
probably  entered  into  their  contemplation  as  little  as  that 
of  Mahometans  or  Pagans  being  placed  in  either  category. 
Both  of  these  are  in  effect  on  precisely  the  same  footing 
in  this  respect  as  the  Jews,  and  the  argument  applies 
equally  to  them  all. 

In  enacting  a  provision  aimed  at  a  particular  class  only 
of  Christians,  the  legislature  have,  in  the  most  positive 
terms,  required  an  oath  from  every  member  of  the  legisla- 
ture which  none  but  a  Christian  can  take,  and  this  enact- 
ment must  have  the  effect  of  closing  both  Houses  of  Parlia- 
ment against  every  one  but  a  Christian.  To  alter  such 
strong  words,  the  clearest  proof  would  be  required  of  the 
intention  of  the  legislature  to  allow  all  who  were  not 
Christians  to  be  admitted.  But  a  case  may  be  supposed 
where  it  might  be  done.  For  instance,  if  it  appeared  by 
the  terms  of  the  Act  itself,  or  those  in  pari  materia,  that 
it  was,  notwithstanding  the  positive  words,  the  object  of 
the  legislature  that  all,  though  not  Christians,  should  be 
admitted — ^to  put  the  strongest  case,  supposing  that  there 
were  a  recital  in  the  Act  that  all  persons,  of  whatever  re- 
ligion, ought  to  be  admitted  to  Parliament-^^nd  directed 
that  an  oath  should  be  taken  in  the  form  in  question, 
there  would  be  an  inconsistency  and  repugnance  in  the 
Act  itself  in  imposing  an  oath  in  those  precise  terms;  and 
then,  according  to  the  established  rule,  to  carry  the  de-* 
dared  intention  into  effect,  and  obviate  that  inconEvstency 
and  repugnance,  the  language  of  the  oath  ought  to  be  mo- 
dified. This  must  in  sut;h  a  supposed  case  be  held  to  have 
been  the  meaning  of  the  Act,  in  order  to  make  sense  of  It 
But  it  is  far  otherwise  in  the  present  case.  The  express 
words  of  the  oath  necessarily  exclude  all  but  Christians, 
and  no  intention  to  include  all  who  are  not  Christians  can 
be  collected  from  the  Act  itself,  or  any  other  Acts  on  the 
same  subject  or  in  pari  materi&,  and  none  can  be  collected 
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1852.  from  the  history  of  the  times  when  those  statutes  were 
MiLMR  enacted  It  would  indeed  be  a  startling  proposition,  that 
the  Parliaments  of  Queen  Elizabeth,  William  III.,  and 
George  III.,  meant  all,  whether  Christians  or  not,  (for  they 
are  all  on  the  same  footing  in  this  respect),  to  be  admitted 
to  Parliament  As  little  information  can  be  drawn  from 
the  enactment  in  the  1  Geo.  1,  st.  2,  c.  13,  that  persons  re- 
fusing shall  be  deemed  Popish  recusants  convict,  and  as  such 
shall  forfeit  and  be  proceeded  against  This  is  merely  a 
mode  of  indicating  the  class  of  punishments  to  which  the 
persons  refusing  were  liable,  and  which  are  equally  applica- 
ble to  persons  of  all  religious  persuasions.  If  any  argument 
could  be  derived  from  that  expression,  it  would  be  that 
the  enactment  applied  to  Roman  Catholics  only;  and  it 
would  prove  too  much.  It  is,  however,  said  to  follow, 
from  one  of  the  established  rules  of  construing  Acts  of 
Parliament,  that  the  enactment  in  this  case  ought  to  be 
applied  to  Christians  only,  and*  my  Brother  Martin  relies 
much  on  this  ground.  That  rule  is,  that  we  ought  to  con- 
sider what  is  the  mischief  intended  to  be  remedied,  and  to 
construe  the  Act  so  as  to  extend  the  remedy  and  suppress 
the  mischief  But  this  rule  has,  in  my  judgment,  no  appli- 
cation to  this  casa  The  mischief  aimed  at  no  doubt  was 
the  admission  of  a  particular  class  of  Christians  without  a 
solemn,  searching,  and  stringent  test  of  their  veracity;  and 
the  enactment  requires  no  extension  to  effect  the  purpose 
of  suppressing  that  mischief,  but  does  it  effectually,  when 
construed  according  to  its  ordinary  meaning.  But  there  is 
no  rule  of  construction  which  authorises  a  Judge,  when  the 
remedy  is  complete,  and  the  enactment  is  distinct  and 
clear,  and  applies  to  all  persons  in  express  terms,  to  limit 
its  operation  to  the  particular  mischief,  and  to  alter  the 
words  for  the  purpose  of  effecting  the  repression  of  that 
only.  This  is  in  truth  to  legislate,  not  to  construe,  and  to 
legislate  too,  in  this  case,  in  a  way  which  no  one  can  for  a 
moment  suppose  the  Parliament  which  enacted  the  law 
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to  have  ever  thought  of  doing.     How  can  a  Judge  pro-        1852. 
nounce  that  a  less  stringent  measure  might  have  as  well       mJ^leiT 
carried  into  effect  the  immediate  object  of  the  legislature,  ^* 
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and  so  construe  the  clause  as  to  give  it  that  operation 
only?  This  would  be  to  depart  altogether  from  the  proper 
duty  of  a  Judge — ^to  alter  the  law,  not  to  expound  it.  Such 
considerations  belong  to  the  province  of  statesmen,  not 
Judges. 

I  am,  for  the  above  reasons,  clearly  of  opinion,  that  the 
oath  ought  to  have  been  taken  by  the  defendant,  using 
the  words  in  question  as  part  of  the  oath;  and,  as  he  did 
not  do  this,  it  is  quite  unnecessary  to  decide  whether,  if 
he  had  been  willing  to  do  so,  and  still  had  insisted  that 
he  should  be  sworn  on  the  Pentateuch,  the  oath  adminis- 
tered in  that  form  would  have  been  sufficient 

The  second  question  arising  on  the  construction  of  the 
Act  is,  whether,  as  the  form  of  the  oath  given  by  the  6 
Geo.  3,  c.  53,  mentions  the  name  of  King  Greoi^e  only,  the 
obligation  to  administer  it  ceased  with  the  reign  of  that 
Sovereign,  because  it  was  applicable  to  no  other  than  to 
him.  I  think  this  argument  cannot  prevail.  It  is  clear 
that  the  legislature  meant  the  oath  to  be  taken  cUwaya 
thereafter^  for  the  enactment  is  general — that  it  shall  be 
taken  without  limit  of  time — ^and  the  oath  is  not  confined 
to  the  existing  monarch,  but  mentions  ^Hhe  successors/' 
and  as  it  could  not  be  taken  in  those  words  during  the 
reign  of  a  Sovereign  not  of  the  name  of  George,  it  follows 
that  the  name  George  is  merely  used  by  way  of  designating 
the  existing  Sovereign;  and  the  oath  must  be  altered  from 
time  to  time  in  the  name  of  the  Sovereign,  in  the  manner 
it  was  when  actually  administered  in  this  case,  in  order  to 
cany  the  obvious  meaning  of  the  enactment  into  effect. 
This  is  an  instance  in  which  the  language  of  the  legis-^ 
latmre  must  be  modified,  in  order  to  avoid  absurdity  and 
inconsistency  with  its  manifest  intentions.  It  is  to  be  re- 
marked too,  that  the  legislature,  in  the  10  Geo.  4,  c.  7,  s. 
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1852.        4,  recognise  the  oath  of  abjuration  as  that  directed  by  law 
MiLLKR       ^  ^  taken,  and  the  constant  practice  in  the  late  and  pre- 
sent reign  has  been  to  administer  it 

The  third  question  arises  upon  that  part  of  the  section  of 
the  6  Geo.  3,  c.  53,  which  directs  the  oath  to  be  taken  wWi 
benefit  of  the  same  scmngSy  prordeoes,  and  indemnities,  as 
by  the  Acts  before  mentioned,  or  any  other  Acts,  or  any 
part  of  them,  then  subsisting  are  directed  and  enacted. 

It  is  contended  for  the  defendant,  that  there  were  sta- 
tutes which  give  an  exemption  to  Jews,  and  which  were 
existing  at  the  time  of  the  passing  of  the  6  Geo.  3. 

The  first  of  these  statutes  is  the  9  Geo.  1,  c  24.  It  is  to 
oblige  all  Papists  in  Scotland,  and  all  persons  in  Great 
Britain,  of  the  age  of  eighteen  or  upwards,  who  have  not 
taken  the  oaths  for  the  security  of  his  Majesty's  person 
and  Government  required  by  the  1  Geo.  1,  st.  2,  c.  13,  to 
take  them  in  one  of  his  Majesty's  Courts  of  record  at  West- 
minster, or  the  General  or  Quarter  Sessions  of  the  county, 
&c.  where  they  dwell,  before  the  25th  of  December,  1723, 
or  to  register  their  names  and  real  estates  on  or  before  the 
29th  of  September,  1 724,  under  pain  of  forfeiture  of  their 
estates 

The  10  Geo.  1,  c.  4,  explains  and  amends  the  Act  of^the 
9  Geo.  1,  a  24,  extending  the  time  for  taking  the  oath  to 
the  28th  of  November,  1724,  (with  a  proviso  for  those  in 
prison  or  beyond  sea),  and  exempts  those  who  take  the 
oath  on  or  before  that  day  from  the  obligation  to  register, 
and  extends  the  time  to  register  to  the  24th  of  June,  1 725, 
but  in  default  enacts  that  their  estates  shall  be  forfeited. 
This  Act  contains  a  proviso  in  favour  of  Quakers;  and  there 
is  a  clause  which,  after  reciting  that  the  following  words 
are  contained  in  the  latter  part  of  the  oath  of  abjuration, 
viz.  "upon  the  true  faith  of  a  Christian,''  enacts,  that  when- 
ever any  of  his  Majesty^s  subjects  professing  the  Jewish 
religion  shall  present  himself  to  take  the  oath  of  abjura- 
tion in  pursuance  of  that  Act,  or  the  recited  Act,  (the  9 
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Geo.  1),  the  said  words  ''upon  the  true  faith  of  a  Christiaa"        1862* 
shall  be  omitted  out  of  the  mid  ocUh,  and  the  taking  of  the       uillw 
said  oath  b7  such  persons  professing  the  Jewish  religion  ^• 

without  those  words,  in  like  manner  as  Jews  are  admitted 
to  be  sworn  to  give  evidence  in  Courts  of  justice,  shall  be 
deemed  to  be  a  sufficient  taking  of  the  abjuration  oath, 
within  the  meaning  of  this  and  the  said  recited  Act,  (the 
9  (xeo.  1). 

It  is  clear  that  these  Acts  have  no  operation  at  all  on 
the  taking  of  the  abjuration  oath  in  Parliament  They 
apply  only  to  the  taking  of  the  oath  in  Westminster  Hall 
or  at  the  Sessions,  with  a  view  of  saving  the  necessity  of 
registering  the  estates  of  those  who  take  it,  and  ftorther,  nei- 
ther was  in  force  at  the  time  of  the  passing  of  the  6  Geo.  3, 
the  last  having  expired  on  the  24th  of  June,  1725.  I 
may  also  observe,  that  the  latter  Act,  10  Gea  1,  shews  that 
the  legislature  at  that  time  thought  the  words  '^upon  the 
true  faith  of  a  Christian^'  to  be  a  part  of  the  oath  itself, 
and  that  persons  of  the  Jewish  persuasion  were  obliged  to 
take  the  oath  with  those  words;  it  is  therefore  a  legisla- 
tive exposition  of  the  meaning  of  the  former  Acts.  But  1 
do  not  lay  very  great  stress  on  arguments  derived  from 
l^slative  expositions.  It  is,  however,  a  great  confirma- 
tion of  my  opinion,  to  find  that  the  result  of  the  applica- 
tion of  the  true  rules  for  the  construction  of  Acts  of  Par- 
liament to  this  particular  case,  coiresponds  with  the  ex- 
position which  the  legislature  themselves  gave  to  the  words 
in  the  reign  of  King  George  I.,  when  they  thought  it 
necessary  to  make  a  statutable  provision  for  altering  the 
oath  in  the  case  of  Jews,  and  removing  the  words  from  it. 

In  the  course  of  the  argument,  a  reference  was  made  to 
some  Acts,  of  which  a  list  has  been  supplied,  which  it  was 
said  had  the  effect  of  continuing  the  10  Geo.  1,  c.  4. 

The  Indemnity  Acts— 2  Geo.  2,  o.  81;  4  Geo.  2,  c.  6; 
6  Geo.  2,  c.  4;  8  Geo.  2,  c.  17;  9  Geo.  2,  c.  26;  10  Geo.  2, 
c.  13;   12  Geo.  2,  c.  6;   13  Geo.  2,  c.  6;   27  Geo.  2,  c.  13; 
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1852.        28  Geo.  2,  c.  24;  29  Geo.  2,  c.  32;  and  6  Geo.  8,  c  7:— the 

MiLLBi       ^^  ^^  *^®  ^  ^^'  ^'  ^  ^^>  relating  to  wills  of  Papists;  11 

^    *.  Geo.  2,  cc.  11,  17;   19  Geo.  2,  c.  16;   28  Geo.  2,  a  10;   31 
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Geo.  2,  c.  21 ;  33  Geo.  2,  c.  13;  2  Geo.  3,  c.  26;  and  4  Geo. 
3,  c.  38,  on  the  same  subject;  and  the  31  Geo.  3,  c.  32,  for 
the  relief  of  Papists  from  certain  disabilities.  None  of 
those  statutes,  nor  any  others,  appear  to  continue  the  10 
Geo.  1,  c.  4,  with  respect  to  Jews,  or  to  have  any  bearing 
upon  the  present  question. 

Nor  does  the  statute  1  &  2  Vict  c.  106,  the  Act  to  re- 
lieve doubts  as  to  the  validity  of  oaths,  affect  the  present 
case.  If  the  words  in  question  were  only  the  mode  of 
administering  the  oath,  the  statute  would  have  effect, 
because  the  oath  was  administered  in  a  form  and  with 
ceremonies  which  the  defendant  declared  to  be  binding. 
But  if  they  form  part  of  the  oath  itself,  the  statute  has  no 
application :  and  I  am  clearly  of  opinion  that  they  form 
part  of  the  matter  to  be  sworn  to — ^that  is,  part  of  the 
oath  itself. 

I  therefore  think,  and  am  clearly  of  opinion,  that  our 
judgment  must  be  for  the  plaintiff. 

Pollock,  C.  B. — ^The  facts  of  this  case,  and  the  circum* 
stances  under  which  it  comes  before  the  Court  for  judg^ 
ment,  have  already  been  so  fully  and  distinctly  stated, 
that  I  may  at  once  pass  to  the  real  question  for  our  deci- 
sion. I  entirely  agree  with  the  rest  of  the  Court  as  to 
threci  of  the  points  mada  I  think  that  one  only  of  the 
four  points  raised  by  the  defendant's  counsel  calls  for  an 
elaborate  judgment,  and  that  is,  whether  the  defendant, 
by  repeating  the  words  of  the  oath  of  abjuration,  omitting 
the  expression  "  upon  the  true  faith  of  a  Christian,"  and 
giving  to  the  words  so  repeated  the  sanction  of  an  oath 
binding  upon  his  conscience,  has  complied  with  the  stat. 
6  Geo.  3,  c.  53,  s.  1,  and  is,  therefore,  not  liable  to  the  pe- 
nalties of  the  1  Geo.  1,  st.  2,  c.  13,  s.  17. 
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The  6  Qeo.  3  requires  the  oath  to  be  administered  in  1852. 
"  such  manner  and  farm  as  iff  hereinajier  set  down  and  pre-  millbr 
scribed;  that  is  to  say:^'  then  comes  the  form  of  the  oath, 
the  concluding  part  of  which  is  ^'upon  the  true  faith  of  a 
Ghristia/n:"  and  the  section  goes  on  to  enact,  that  "  all  and 
every  person  and  persons  who  are  injoined  and  required 
to  administer,  take,  or  subscribe  the  oath  of  abjuration, 
shall  respectively  administer,  taJce,  and  subscribe  the  oath 
of  abjuration  aggordinq  to  the  form  herein  set  down  and 
PRESCRIBED  Jkc,  in  such  manner,  and  with  due  cbservance 
o/the  same  requisites,  and  with  benefit  of  the  same  sav- 
ings, provisoes,  and  indemnities,  as  by  any  Act  now  sub- 
sisting are  enacted,  and  subject  to  the  same  penalties/' 
Now,  by  the  1 6th  section  of  the  1  Geo.  1,  no  member  of  the 
House  of  Commons  shall  vote  in  the  House  of  Commons 
until  he  shall  take  the  oath  of  abjuration  in  the  manner 
directed;  and  the  penalty  of  the  violation  of  that  section 
is  5002. ;  and  this  action  is  brought  to  recover  that  sum, 
and  gives  rise  to  the  question  I  have  already  stated. 

It  cannot,  I  think,  be  denied  (apart  from  any  grounds 
presented  with  a  view  to  lead  to  a  different  construction) 
that  the  plain  and  obvious  meaning  of  the  statute  is,  that 
the  oath  shall  be  administered  and  taken  according  to  the 
VERY  form  set  down  and  prescribed  in  the  Act  But  it  is 
said,  that  clear  and  substantial  grounds  for  a  different 
construction  may  be  found  in  the  reasons  for  the  decision 
adopted  by  my  Brother  Martin, 

First,  it  is  said,  Omichwnd  v.  Barker  establishes  that  an 
oath  is  to  be  administered  to  a  witness  according  to  the  rites 
of  his  religion,  so  as  to  be  binding  on  his  conscience,  and 
if  it  be  so,  that  is  sufficient;  then  it  is  said,  the  defendant 
has  taken  the  substance  of  the  oath  in  a  manner  which  is 
legal,  being  that  which  is  binding  on  his  conscience;  and 
as  the  object  of  the  statute  was  not  to  introduce  a  religious 
test,  but  to  ascertain  the  loyalty  of  the  party  called  upon 
to  take  the  oath,  and  as  anybody  may  be  called  upon  to 
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1852.  take  it,  and  therefore  Jews  may  be  so  called  upon,  and  as 
MaLBit  ^^  would  be  highly  unjust,  and  therefore  Tcrj  absurd,  to 
require  Jews  to  take  the  oath  in  this  form,  subject  on  re* 
fusal  to  the  very  penal  consequences  Cimtained  in  the  Act, 
the  Act  cannot  be  so  construed;  but  must  be  so  xx>n8trued 
as  to  give  an  opportunity  to  them,  in  common  with  all  her 
Majesty's  subjects,  to  take  the  oath  in  a  form  in  which  ac* 
cording  to  their  religious  belief  they  can  take  it 

With  respect  to  the  case  of  Omidiund  y.  Barker,  it  ap- 
pears to  me  to  have  decided  merely  this — ^that  the  com* 
mon  law  of  England  agrees  with  the  law  of  nations — ^that 
"  tiieform  of  an  oaOi  is  to  be  accommodated  to  the  religious 
perstmsion  which  the  swearer  entertains.'*  These  are  the 
very  words  of  Puffendorf,  book  4,  c.  2,  a  4.  The  inter- 
course of  nations  must  frequently  give  rise  to  the  necessity 
of  the  sanction  of  an  oath  in  matters  that  concern  both — 
sometimes  with  reference  to  treaties  into  which  they  may 
enter;  sometimes  with  reference  to  the  administration  of 
civil  or  criminal  justice:  the  sanction  of  an  oath,  if  valid 
at  the  place  where  taken,  ought  to  be  considered  valid 
eveiywhere ;  just  as  a  marriage  valid  at  the  place  where 
celebrated  is  (generally  speaking)  valid  everywhere  else : 
and  as  an  oath  is  the  personal  act  of  the  party  taking  it, 
if  a  witness  be  in  a  foreign  land,  his  oath  ought  to  be  re- 
ceived as  it  would  be  received  in  his  own  country.  In 
fact,  a  jvdicial  oath  (for  justice  is  of  all  countries  and 
climes)  is  governed  by  the  law  of  nations;  but  an  oath  of 
office  or  of  qtudifioation  is  governed  by  the  municipal  laws 
of  the  state  which  requires  it  to  be  taken,  and  by  those 
laws  alone.  If  a  man  cannot  obey  the  municipal  law  of 
the  country  in  which  he  resides,  he  is  at  perfect  liberty  to 
quit  it;  and  that  may  be  a  very  sound  reason  for  altering 
the  law  by  a  competent  authority,  but  we  are  not  justified 
in  substituting  another  law  in  its  place. 

But  it  is  i^id,  that  it  is  competent  to  us,  sitting  here, 
so  to  construe  the  statute  as  to  give  to  the  defendant  the 
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relief  which  he  requires — nay,  that  it  is  our  duty  so  to  1862. 
construe  it — ^inasmuch  as  the  opposite  construction  would  mxllbr 
lead  to  an  injustice  amounting  to  an  absurdity.  The 
general  argument  involved  in  this  course  of  reasoning  is 
certainly  not  without  some  appearance  of  authority.  In 
some  cases  (no  doubt)  limited  words  in  a  statute  have 
been  extended.  The  most  remarkable  instance  of  this, 
is  the  Act  commonly  called  "  Circumspecte  AgcUis/'  (the 
13  Edw.  1,  St.  4),  in  which  no  bishop  is  named  but  the 
Bishop  of  Norwich.  Lord  Coke,  however,  in  the  2  Inst 
487,  commenting  on  this  says: — "The  Bishop  of  Norwich 
is  here  put  but  for  example;  but  it  extendeth  to  all  the 
bishops  within  this  realm."  The  only  remark  I  would 
make  on  this  is,  that  if  this  turns  on  the  mere  construction 
of  the  statute,  I  do  not  believe  such  a  construction  of  a 
statute  would  be  tolerated  in  modem  times:  my  own  im- 
pression is,  that  the  explanation  of  this  very  ancient  sta- 
tute— about  100  years  only  from  the  time  of  legal  memory 
— is,  that  the  judges  were  by  that  document  called  upon 
to  enforce  as  to  the  Bishop  of  Norwich  that  which  was 
the  known  usage  or  law  of  the  land  previously  as  to  all 
bishops. 

There  are  other  examples,  more  modem,  where  what  is 
called  a  remedial  law  has  been  extended  by  what  is  called 
<< necessary  implication,"  or  "reasonable  intendment:"  on 
the  other  hand,  the  verbal  effect  of  some  clauses  in  Acts  of 
Parliament  has  been  restrained.  Thus,  instruments  re- 
quiring stamps  have  been  received  in  evidence  for  col- 
lateral purposes,  though  it  is  enacted  they  shall  not  be 
"received  in  evidence;"  and  other  instruments  declared 
to  be  void  "  to  all  intents  and  purposes,"  have  been  held 
to  be  void  only  so  far  as  is  necessary  to  accomplish  the 
object  of  the  legislature.  But,  notwithstanding  these  and 
other  instances  that  might  be  put,  I  very  much  doubt  the 
soundness  of  the  supposed  rule  of  construction  laid  down, 
when  applied  to  the  Acta  of  the  Legidature,     I  admit  that 
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1852.        with  respect  to  the  written  contracts  of  parties,  and  the 

Uujm      ^^^  ^f  testators,  we  must  endeavour  to  construe  them  as 

«•  well  as  we  can ;  and  if  one  construction  leads  to  manifest 
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absurdity,  and  a  different  construction  leads  to  a  sensible 
result,  we  are  at  liberty  to  reject  the  construction  which 
leads  to  the  absurdity;  but  then  it  must  be  a  ^'construc- 
tion/' not  a  "substitution"  of  something  else — either  by 
omitting  what  is  there,  or  introducing  something  that  is 
not  there.  Nor  can  we  reject  a  will,  however  unjust  we 
may  think  it — the  absurdity  must  be  something  opposed 
to  right  reason,  and  not  merely  to  our  notions  of  policy 
and  justice.  But  I  do  not  think  we  are  at  liberty  to  use 
the  same  freedom  with  the  statutes  of  the  realm.  The 
language  of  a  will  must  speak  for  itself,  assisted  by  all  ex- 
ternal circumstances — the  testator  cannot  explain  it:  and 
in  the  case  of  a  written  contract,  for  wise  and  sound  rea- 
sons, the  law  does  not  allow  it  to  be  explained  by  parol. 
But  as  to  the  legislature,  it  continues  with  ability  and 
wisdom  to  correct  its  own  errors  (if  errors  they  be),  to 
give  effect  to  its  own  intentions,  to  enforce  its  own  views; 
and  I  think,  where  the  meaning  of  a  statute  is  plain  and 
clear,  we  have  nothing  to  do  with  its  policy  or  impolicy, 
its  justice  or  injustice,  its  being  framed  according  to  our 
views  of  right,  or  the  contrary.  If  the  meaning  of  the 
language  used  by  the  legislature  be  plain  and  clear,  we 
have  nothing  to  do  but  to  obey  it — ^to  administer  it  as 
we  find  it;  and  I  think,  to  take  a  different  course  is  to 
abandon  the  office  of  Judge,  and  to  assume  the  province 
of  legislation. 

But  is  it  at  all  doubtful  what  the  legislature  intended 
to  enact  when  these  statutes  passed?  I  quite  agree  with 
my  Brother  Martin^  that  the  statute  6  Geo.  3  must  be  con- 
sidered in  connexion  with  the  statute  1  Geo.  1 :  but  I  go 
further — I  think  it  ought  to  be  considered  in  connexion 
with  all  the  statutes  in  pari  materia;  and  making  that 
comparison,  let  us  see  whether  any  doubt  can  exist  as  to 
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what  was  the  real  intention  of  the  legislature  in  making        1852. 
the  enactment  under  consideration,  and  whether  it  was      ^;;j;;:^ 
not  intended  to  require  the  octA  to  be  taken  in  ike  very  form 
of  words  set  down,  whatever  might  be  the  consequence  of 
the  words  forming  part  of  the  oath.  ^ 

The  earliest  statute  to  which  I  think  attention  should 
be  drawn  is  the  1  Eliz.  c  1,  an  Act  to  restore  the  ancient 
jurisdiction  of  the  Crown  in  matters  ecclesiastical.  Bj 
sect.  19  of  that  Act,  all  public  officers  and  public  servants 
are  to  take  an  oath  *'  according  to  the  tenor  and  effect  fol- 
lowing/' as  is  there  stated; — and  hj  the  5  Eliz.  c.  1,  s.  5,  all 
such  persons  as  are  mentioned  and  set  forth  in  that  section 
are  to  take  and  pronounce  a  corporal  oath  upon  the  Evan- 
gelists, according  to  the  tenor,  effect,  and  form  of  the  same 
oath  verbatim;  and  by  sect.  16  it  is  enacted,  that  every 
knight,  citizen,  and  burgess  of  the  Parliament  shall  take 
the  said  oatL 

The  stat  3  Jac.  1,  c.  4,  s.  15,  says,  "  the  tenor  of  which 
oath  hereafter  followeth."  It  contains  an  oath  of  supre- 
macy and  allegiance,  concluding  with  the  words  "All  these 
things  I  do  plainly  and  sincerely  acknowledge  and  swear, 
according  to  these  express  words  by  me  spoken,  without 
any  equivocation,  or  mental  evasion,  or  secret  reservation 
whatsoever,  &c.,  upon  the  true  faith  of  a  Christian." 

Here,  I  believe,  for  the  first  time  (as  far  as  I  am  aware)  is 
found  the  expression  "  upon  the  true  faith  of  a  Christian." 
Unto  which  oath  so  taken,  the  statute  goes  on,  the  person 
so  taking  it "  shall  subscribe  his  or  her  name  or  mark."  Ap  - 
parently  the  effect  of  this  statute  was  to  exclude  Jews  from 
any  benefit  that  might  arise  from  taking  the  oath — ^for 
they  certainly  could  not  take  the  oath  according  to  the 
tenor,  (which  is  the  same  thing  as  verbatim),  nor  subscribe 
it  as  so  taken.  And  I  think  no  one  can  doubt  that  if  it 
had  been  pointed  out  to  the  legislature  of  that  time,  that 
the  effect  was  to  exclude  all  but  Christians  from  taking 
the  oath,  they  would  have  replied  that  such  was  their  in- 
tention. 
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1852.  By  the  7  Jac.  1,  c.  6,  yariouB  persons  are  to  take  the  oath, 

MiLLBR  amongst  others,  all  knights,  citizens  and  bni^gesses,  and 
barons  of  Parliament  I  apprehend  the  effect  of  these 
statutes  was  to  exclude  from  all  the  offices  mentioned  in 
the  first  statute,  and  from  all  the  occupations  mentioned  in 
the  second  statute,  every  person  nrho  could  not  take  the 
oath  YBBBATiM ;  and  as,  by  the  6th  section  of  the  last  Act, 
all  members  of  Parliament  were  to  take  the  oath,  at  this 
period  no  Jew  could  have  been  a  m^nber  of  the  legis* 
lature.  These  statutes  remained  in  force  till  the  1  Will  & 
M.  St  1,  c.  8,  repealed  them,  and  substituted  other  oaths  in 
their  place.  And  by  sect.  12  the  oaths  thus  substituted 
ajre  to  be  taken  in  thbsb  ezpebss  words.  There  are  then 
set  out  the  forms  of  oaths  of  allegiance  and  supremacy;  in 
the  latter  of  which  the  party  swearing  abjures  ^'  the  dam- 
nable doctrine  and  position,  that  princes  excommunicated 
or  deprived  by  the  Pope  or  any  authority  of  the  see  of 
Home,  may  be  deposed  or  murdered  by  their  subjects  or 
any  other  whatsoever;''  and  declares  'Uhat  no  foreign 
prince,  person,  prelate,  state,  or  potentate  hath  or  ought 
to  have  any  jurisdiction,  power,  superiority,  &c.  within 
this  realm.''  • 

From  the  1  Will  3  to  the  13  Will  3  no  oath  was  re- 
quired that  would  exclude  Jews  from  the  legislature.  But 
the  13  WilL  3,  c.  6,  which  was  passed  in  1701,  imposed  an 
oath  on  ^'all  and  every  person  and  persons,  as  well  peers 
as  commoners,  that  shall  bear  any  office  or  offices,  civil  or 
military,  or  shall  receive  any  pay,  salary,  fee,  or  wages,  by 
reason  of  any  patent  or  grant  from  his  Majesty,  or  shall 
have  command  or  place  of  trust  from  or  under  his  Majes^ 
&C.,  and  all  ecclesiastical  persons,"  &&  That  oath  con- 
cludes with  the  words  "  upon  the  true  faith  of  a  Christian," 
and  t-hose  persons  are  required  to  take  the  oath  ''  herein- 
after mentioned;"* ''  unto  which  oath  so  taken,"  continues 
the  statute,  "  every  person  so  taking  the  same  shall  sub- 
scribe or  make  his  name  or  mark."  The  case  of  members 
of  Parliament  is  provided  for  by  the  10th  section,  which 
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enacts  that  ''no  person  that  now  is  or  hereafter  shall  be  a        1853. 
peer  of  this  realm,  or  member  of  the  House  of  Peers,  shall      mill«r 
vote  or  make  his  proxy  in  the  House  of  Peers,  or  sit  there     „    *- 

,  ,  Salomons. 

during  any  debate  in  the  said  House  of  Peers;  nor  any 
person  that  now  is  or  hereafter  shall  be  a  member  of  the 
House  of  Commons,  shall  vote  in  the  House  of  Commons, 
or  sit  there  during  any  debate  in  the  said  House  of  Com- 
mons, after  their  Speaker  is  chosen, — until  such  peer  or 
member  shall  from  time  to  time  respectively  take  the  oath 
aforesaid,  and  subscribe  the  same  in  manner  following, 
(that  is  to  say),  the  said  oath  shall  be  in  this  and  eveiy 
succeeding  Parliament  solemnly  and  publicly  made  and 
subscribed,  between  the  hours  of  nine  in  the  morning  and 
four  in  the  afternoon,  by  every  such  peer  and  member  of 
the  House  of  Peers,  at  the  table  in  the  middle  of  the  said 
House,  before  he  takes  his  place  in  the  said  House  of  Peers, 
and  whilst  a  full  House  of  Peers  is  there  with  their  Speaker 
in  his  place;  and  by  every  such  member  of  the  House  of 
Commons,  at  the  table  in  the  middle  of  the  said  House,  and 
whilst  a  full  House  of  Commons  is  there  duly  sitting,  with 
their  Speaker  in  his  chair/'  And  the  11th  section  imposes 
the  penalty  for  disobedience  to  these  provisiona 

The  1  Ann.  st  2,  c  22,  requires  the  oath  to  ''  be  ad* 
ministered  in  siAch  manner  wnd  form  as  is  hereinafter  set 
dovm  and  prescribed;"  and  by  the  2nd  section  "  all  and 
every  person  and  persons,  who  are  injoined  or  required  to 
administer,  take,  or  subscribe  the  oath,  shall  administer, 
take,  and  subscribe  the  same  according  to  the  form  herein 
eet  down  and  prescribed"  &c. 

The  Act  of  Union,  5  Ann.  c.  8,  Art  22,  adapted  the  oath 
to  the  new  state  of  things  under  the  union  of  the  two 
kingdoms. 

The  6  Ann.  c  7,  which  was  passed  ''  for  the  security  of 
her  Majesty's  person  and  Government  and  of  the  succes- 
sion to  the  Crown  of  Great  Britain  in  the  Protestant  line,'' 
enacted,  in  sect.  20,  the  oath  to  be  taken  after  the  demise 
of  Queen  Anne  without  issue:  and  it  was  to  be  taken 
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1852.        *^  upon  the  true  faith  of  a  Christian/'  the  mode  of  taking 
MiLLKR       remaining  the  same. 
„    *•  The  6  Ann.  c.  1 4,  relates  to  Scotland.     By  it  suspected 

Salomons.  V       -» 

persons  may  be  summoned  anywhere  to  take  the  oath: 
which  is  the  first  clause  of  that  sort 

The  8  Ann.  c.  15^  makes  provision  as  to  taking  the  oaths 
there  mentioned — and  they  are  to  be  taken  "  in  the  words 
following"  &c. 

Having  taken  this  review  of  the  Acts  which  are  in  pari 
materia  prior  to  the  1  Geo.  1,  I  would  ask  whether  it  can 
reasonably  be  doubted  that  the  legislature, — ^in  using  the 
expression  ''verbatim"  in  one  Act,  "according  to  the 
tenor"  in  another,  "  in  these  express  words"  in  a  third, 
and  ''  according  to  the  form  herein  set  down  and  prescrib- 
ed," which  occurs  in  the  statute  in  question, — meant  what 
the  words  import?  All  these  expressions  really  mean  the 
same  thing — ^viz.  that  the  very  words  set  down  were  to  be 
used;  and  are  we  at  liberty  to  omit  or  add  anything  on 
account  of  our  notion  of  what  is  just  or  unjust? — and  are 
we  to  alter  the  oath  so  as  to  accommodate  it  to  the  con- 
science of  a  Jew,  when  it  is  notorious  that  it  was  the 
avowed  object  of  the  legislature  to  exclude  even  Christians 
unless  they  were  of  one  particular  denomination?  And  if 
this  relaxed  construction  cannot  be  put  on  the  statutes  of 
Elizabeth,  of  James  I,  of  William  III.,  and  Anne,  (as  I 
think  it  cannot),  by  what  process  of  reasoning,  under  what 
authority,  can  we  put  a  different  construction  upon  the 
statutes  of  George  I.  and  George  III.? 

But  let  us  see  what  is  the  view  taken  by  the  legislature 
itself  upon  this  very  subject 

By  the  9  Geo.  1 ,  c.  24,  (an  Act  which  happily  has  ex- 
pired), persons  not  taking  the  oath  were  obliged  to  regis- 
ter their  names  and  real  estates.  The  title  of  the  Act  is 
important.  It  has  been  suggested  that  these  provisions  of 
the  law  were  directed  against  Papists  only.  That  is  not 
so.  The  title  is  "  An  Act  to  oblige  ail  Persons  being  Pa- 
pists  in  that  part  of  Great  Britain  called  Scotland,  and  all 
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Persons  in  Oreat  BrUainy  refusing  or  neglecting  to  take        1852. 
the  oaths  appointed  for  the  security  of  his  Majesty's  Per-       millrr 
son  and  Government  by  several  Acts  herein  mentioned, 
to  register  their  Names  and  Real  Estates.'^ 

The  attention  of  the  legislature  was  drawn  to  the  hard- 
ship of  the  case  of  the  Jews  occasioned  by  this  last  Act, 
and  redress  was  given  by  an  Act  which  passed  the  follow- 
ing year — viz.  10  Geo.  1,  c.  4.  But  the  redress  is  limited 
to  the  grievance.  It  was  enacted  that  Jews  might,  for 
the  purpose  of  the  Act  aUvded  to,  take  the  abjuration  oath, 
omitting  the  words  "upon  the  true  faith  of  a  Christian;" 
and  so  taking  the  oath,  Jews  were  not  to  be  required  to 
register  their  names  and  real  estates.  There  is  nothing 
that  makes  the  18th  section  of  the  10  Geo.  1,  c.  4,  applica- 
ble to  the  1  Geo.  1:  and  if  that  statute  were  now  in  force, 
it  would  not  entitle  Jews  to  take  the  oath  omitting  the 
words  "  upon  the  true  faith  of  a  Christian  "  for  the  purpose 
of  holding  office  or  sitting  in  Parliament;  but  6very  other 
effect  of  not  taking  the  oath  of  abjuration  is  left  un- 
touched. Now,  according  to  the  view  of  my  Brother  Mar- 
tin—  at  that  very  time  (for  the  construction  of  the  Act 
cannot  now  be  different  from  what  it  was  then),  not  only 
was  it  unnecessary  to  pass  any  Act  to  relieve  the  Jews  in 
respect  of  the  registration  of  their  names,  but,  for  any  pur- 
pose whatever,  it  was  competent  not  only  for  a  Jew,  but 
for  a  Turk,  a  Hindoo,  a  Pagan,  or  any  other  (if  by  accident 
he  were  bom  within  the  realm,  and  was  capable  of  taking 
any  oath  binding  on  his  conscience,)  to  take  the  abjuration 
oath,  omitting  the  words  "upon  the  true  faith  of  a 
Christian,"  and  to  be  elected  and  take  his  seat  as  a  member 
of  Parliament,  and  to  fill  any  of  the  offices  already  alluded 
to,  unless  he  were  kept  out  by  some  other  test.  And  as  the 
essence  of  the  matter  is  said  to  be  taking  the  substance  of 
the  oath  in  a  manner  binding  on  the  conscience^  I  think  it 
is  not  possible  to  stop  short  of  this — ^that  if  a  jury  found 
that  a  Roman  Catholic  was  bound  by  the  oath  without  the 
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1862.       words  *'  upon  the  trae  faith  of  a  Christian/^  eyen  he  might 
MiLLSR      BO  take  it    I  cannot  for  this  purpose  discover  any  differ- 
8AL(MfON8.     ^^^^  between  a  Roman  Catholic  and  a  Jew. 

So,  in  the  13  Geo.  2,  c.  7,  intituled  ''  An  Act  for  natural- 
ising such  Foreign  Protestants,  and  others  therein  men- 
tioned, as  are  settled,  or  shall  settle,  in  any  of  his  Majes- 
ty's Colonies  in  America,''  the  3rd  section  runs  thus: — 
"  And  whereas  the  following  words  are  contained  in  the 
latter  part  of  the  oath  of  abjuration,  viz.  '  upon  the  true 
faith  of  a  Christian,'  and  whereas  the  people  professing 
the  Jewish  religion  may  thereby  be  prevented  from  re- 
ceiving the  benefit  of  this  Act,  be  it  further  enacted  && 
that  whenever  any  person  professing  the  Jewish  religion 
shall  present  himself  to  take  the  said  oath  of  abjuration 
in  pursance  of  this  Act,  the  said  words  '  upon  the  true 
faith  of  a  Christian'  shall  be  omitted  out  of  the  said  oath 
in  administering  the  same  to  such  person,  and  the  taking 
and  subscribing  the  said  oath  by  such  person  professing 
the  Jewish  religion  without  the  words  aforesaid,  and  the 
other  oaths  appointed  by  the  said  Act,  in  like  manner  as 
Jews  were  permitted  to  take  the  oath  of  abjuration  by  an 
Act  made  in  the  tenth  year  of  the  reign  of  his  late  Majesty 
King  George  L,  intituled"  &a  With  these  Acts  before  me, 
and  with  the  legislative  commentary  upon  them  which  the 
last  two  statutes  furnish,  I  think  we  are  not,  as  Judges, 
(living  though  we  do  in  a  more  enlightened  and  liberal 
age),  to  be  liberal  above  what  is  v/ritteny  or  by  any  method 
of  construction,  when  the  statutes  (2t5^i/ic%,  eapreedy,  and 
irrvperatively  require  one  form,  to  substitute  another  as 
equivalent  for  the  object  or  purpose,  as  we  may  think,  of 
the  legislature;  when  every  one  acquainted  with  our  his- 
tory and  the  course  of  our  legislation  must  in  candour  ac- 
knowledge, that  in  any  part  of  the  reign  of  Geoige  L  or 
George  II.,  or  in  the  early  part  of  the  reign  of  George  III.,  it 
was  the  farthest  from  the  intention  of  the  legislature  to 
admit  into  the  House  of  Commons  persons  of  the  Jewish 
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religion.  The  language  used  appears  to  me  to  be  so  clear, 
so  distinct,  so  express,  and  stringent,  as  to  exclude  a  re- 
laxed (and  what  may  be  called  a  liberal)  construction  by 
Judges,  quite  as  much  as  it  is  intended  to  guard  against  a 
mental  reservation  by  those  who  think  that  the  effect  of 
an  oath  can  honestly  be  so  evaded. 

On  these  grounds,  I  agree  with  my  Brothers  Parke  and 
Aldersan,  that  our  judgment  ought  to  be  for  the  plaintiff; 
and  the  judgment  of  the  Court  is  therefore  for  the  plain- 
tiff. 

Judgment  for  the  plaintiff. 


1852. 
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Atkinson  and  Another  v.  Stephens. 
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-SSUMPSIT. — ^The  second  count  of  the  declaration  stat-  Where  the 
ed  that,  at  the  time  of  the  promise  thereinafter  mentioned,  ^geiis^p^roV 

a  shipper^s 
goods  at  an  inteimediate  port,  in  order  to  niiae  money  to  provide  for  the  repairs  or  other  expenses 
of  the  Tessel,  which  are  necessary  to  enable  him  to  prosecute  and  complete  the  royage,  and  the  yes- 
sel  does  not  airive  at  her  port  of  destination,  the  shipper  is  not  entiUed  to  receive  ^e  dear  value 
for  which  ihe  goods  would  have  sold  at  that  port 

A  dechiration  in  assumpsit  stated,  that  the  defendant  was  the  owner  of  a  certain  ship  then  at  a 
certain  foreign  port,  and  bound  firom  thence  to  the  port  of  London  in  Great  Britain,  and  that  the 
plaintiff  caused  certain  goods  of  his  to  be  shipped  on  board  the  ship,  to  be  conveyed  to  London  for 
certain  freight;  that  the  ship  set  sail,  and  on  her  voyage  was  much  injured  by  tempestuous  weather; 
and  that  the  master  was  obUged  to  put  into  an  intermediate  port  to  have  her  repaired;  and  that,  for 
the  purpose  of  such  repairs,  and  «>  pay  them,  and  to  enable  the  ship  to  leave  that  port,  it  became 
necessary  for  the  master  to  raise  a  sum  of  money;  and  that,  without  doing  so,  the  ship  would  have 
been  unable  to  leave  the  port  or  to  proceed  to  sea;  and  that,  because  the  master  could  not  otherwise 
raise  the  amount  necessarily  required,  he  sold  certain  of  the  plaintiff^s  goods,  and  with  the  amount 
fo  realised  he  paid  the  expenses  of  the  repairs,  &c.  The  declaration  then  stated,  that  the  defend- 
ant, in  consideration  of  the  premises,  promised  the  plaintiff  to  pay  him  the  value  for  which  the  goods 
would  have  been  sold  if  they  had  been  delivered  by  the  defendant  to  the  plaintiff  at  London. 

Plea  to  the  declaration,  so  for  as  the  same  claims  to  recover  damages  to  a  greater  amount  than  the 
value  of  the  ship  and  freight  thereinafter  mentioned,  that  the  plaintiff  ought  not  to  maintain  his  action 
to  recover  any  damages  to  a  greater  amount  than  aforesaid,  because,  alfter  the  goods  were  shipped, 
and  before  any  part  thereof  had  been  conveyed  to  the  port  of  L.,  and  whilst  they  were  in  the  cus- 
tody  and  under  the  control  of  the  master,  the  master  wrongfully,  and  without  any  authority  in  that 
behalf  from  the  defendant,  and  without  his  knowledge,  privity,  or  consent,  sold  the  goods,  and  the 
defendant  thoreby  was  unable  to  deliver  them  to  the  plaintiff;  and  that,  at  the  several  times,  the 
defendant  was  the  owner  of  the  ship,  being  a  British  vessel  and  duly  registered;  that  the  goods  were 
shipped  by  being  received  into  the  custody  of  the  master,  and  that  the  defendant  never  personally 
accepted  or  received,  nor  did  he  interfere  with  them  or  the  shipping,  or  the  sale,  except  as  such 
owner  of  the  vessel;  and  that  the  shipping  and  sale  took  place  after  ihe  1st  September,  1813;  and 
that  the  sale  was  done  without  the  &ult  or  privity  of  the  defondant;  and  further,  that  the  value  of 
the  ship,  together  with  the  value  of  the  freight  due,  or  to  grow  due  during  the  voyage,  did  not  ex- 
ceed a  certmn  sum  (named).    Verification,  and  prayer  of  judgment 

Hdd^  first,  that  the  declaration  was  bad  in  substance;  and  secondly,  that  the  plea  was  bad,  as 
being  pleaded  to  the  damages  merely. 

&m62e,  also,  that  the  plea  did  not  disclose  any  defence  under  the  53  Geo.  3,  c.  159,  upon  which 
it  professed  to  be  founded. 
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1662.  the  defendant  was  the  owner  of  a  certain  ship  called  the 
Atkinson  Harriett  then  being  at  a  certain  port  beyond  the  seas,  to 
wit,  at  Buenos  Ajres,  and  bound  from  thence  to  a  certain 
port,  to  wit,  the  port  of  London,  in  Great  Britain;  and 
thereupon  the  plaintiffs,  on  &c.,  at  the  request  of  the 
defendant,  caused  to  be  shipped  on  board  of  the  said  ship 
at  Buenos  Ayres  divers  goods  of  the  plaintiffs  (specifying 
them),  to  be  carried  in  the  said  ship  by  the  defendant  for 
the  plaintiffs  from  Buenos  Ayres  to  London,  and  there  to 
be  delivered  by  the  defendant  to  the  plaintiffs  or  their  as- 
signs, for  certain  freight  or  reward  to  be  paid  by  the  plain- 
tiffs to  the  defendant,  according  to  certain  bills  of  lading; 
and  thereupon,  afterwards,  on  &c.,  the  said  ship  set  sail 
and  proceeded  on  her  voyage  from  Buenos  Ayres  to  Lon- 
don with  the  said  goods  of  the  plaintiffs  and  certain  other 
cargo  on  board  thereof;  and  afterwards,  and  whilst  she  was 
so  proceeding  on  her  said  voyage  with  the  said  goods  &c., 
the  said  ship  was,  by  the  violence  of  the  winds  and  waves, 
and  by  means  of  stormy  and  tempestuous  weather,  in  the 
course  of  such  voyage,  greatly  damaged  &c.;  and  in  conse- 
quence  of  the  said  damage,  the  master  of  the  said  ship  was 
forced  and  obliged,  and  did  properly  and  necessarily,  to 
wit,  on  &;c.,  cause  the  said  ship  to  put  into  the  port  of 
Monte  Video  to  have  the  said  damage  repaired;  and  the 
said  damage  was,  by  the  direction  of  the  master,  then  and 
there  repaired;  and  further,  that  the  costs  and  expenses 
thereby  then  and  there  incurred  by  the  defendant  as  own- 
er of  the  said  ship,  in  and  about  the  repairing  the  said 
damage,  and  in  providing  the  necessary  stores  &c.  for  the 
supply  of  the  said  ship  and  the  crew,  amounted,  to  wit,  to 
50002. ;  and  for  the  purpose  of  repairing  the  said  ship,  and 
for  paying  for  repairing  and  for  enabling  the  said  ship  to 
leave  the  port  and  to  proceed  to  sea,  it  then  became  and 
was  necessary  for  the  said  master  to  raise  and  procure 
divers  large  sums  of  money,  and  without  his  so  doing,  the 
said  ship  would  have  been  unable  to  leave  the  said  port  or  to 
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proceed  to  sea;  and  the  said  ship,  together  with  the  freight         1862. 
to  be  earned  by  the  said  ship,  would  have  been  wholly      Atkinson 
lost  to  the  defendant;  and  because  the  said  master  had  not      .    ^* 

'  ^  Stbphbns. 

then,  and  could  not  otherwise  obtain,  the  said  sums  of 
money  so  necessarily  incurred  as  aforesaid,  he  did  then,  for 
the  purpose  of  raising  money  as  aforesaid,  take  the  said 
goods  of  the  plaintiffs,  and  sold  the  same  for  the  sum  of 
1200/.,  with  which  said  sum  so  realised,  together  with  a 
certain  other  sum,  to  wit,  of  38002.,  realised  by  the  sale  of 
other  goods  of  the  cargo  of  the  ship,  by  the  master  in  like 
manner  sold,  the  said  costs  and  expenses  so  incurred  were 
paid,  to  wit,  by  the  defendant.  And  the  defendant  did  then, 
in  consideration  of  the  premises,  promise  the  plaintiffs 
that  he  would,  on  the  request  of  the  plaintiffs,  pay  them 
the  value  of  the  said  goods  &c.  of  the  plaintiffs  so  sold 
as  aforesaid,  and  contracted  to  be  carried  and  delivered 
as  aforesaid,  for  which  the  same  might  have  been  sold, 
had  the  same  been  delivered  by  the  defendant  to  the 
plaintiffs  at  the  port  of  London  aforesaid.  It  was  then 
averred,  that  the  value  of  the  said  goods,  for  which  the 
same  might  have  been  sold  at  London,  had  the  same  been 
delivered  there  to  the  plaintiffs,  amounted,  to  wit,  to  25002.: 
of  all  which  premises  the  defendant  had  notice,  and  had 
been  duly  requested  to  pay  the  same,  yet  the  defendant  had 
not  paid  the  same  &c.  The  third  and  fourth  counts  were 
similarly  framed. 

The  defendant  pleaded  (inter  alia)  to  these  counts,  so 
far  as  the  same  claim  or  seek  to  recover  damages  beyond 
or  to  a  greater  amount  than  the  value  of  the  ship  and 
freight  hereinafter  mentioned,  that  the  plaintiffs  ought 
not  to  maintain  their  action  against  him  to  recover  any 
damages  to  a  greater  amount  than  aforesaid  in  respect  of 
the  said  breaches  of  promise,  because  the  said  several  goods 
were  so  caused  to  be  loaded  on  board  the  said  ship,  at  the 
same  time  &c.,  and  that  afterwards,  to  wit,  on  the  day  and 
year  first  mentioned,  the  said  ship  sailed  on  her  said  voy- 
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1852.        age  from  Buenos  Ayres  to  London  with  the  said  goods  on 

Atkinson      ^^^^  &nd  before  she  had  completed  her  said  voyage,  and 

V-  before  any  part  of  her  said  goods  had  been  carried  to  the 
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port  of  London,  and  whilst  the  said  goods  were  in  the  cus- 
tody and  control  of  the  master  of  the  said  ship,  as  such 
master,  for  the  purpose  of  being  so  carried  as  in  the  said 
counts  mentioned,  the  master,  to  wit,  on  the  occasions  of 
the  said  sales,  wrongfully,  and  without  any  authority  in  that 
behalf  firom  the  defendant,  and  without  his  knowledge,  pri- 
vity, or  consent,  sold  and  disposed  of,  as  part  of  the  same 
transaction,  the  said  goods,  and  then  caused  and  permitted 
the  same  to  be  sold  to  and  carried  away  by  divers  persons 
whose  names  are  to  the  defendant  imknown,  at  Montevideo, 
which  is  the  sale  in  the  declaration  mentioned;  and  the 
defendant  thereby  became  and  was  unable  to  and  did  not 
deliver  the  same  to  the  plaintiffs;  and  that,  before  and  at 
the  time  when  the  goods  were  shipped,  and  at  the  time  of 
the  sale,  the  defendant  was  and  still  is  the  owner  of  the 
said  ship,  being  a  British  vessel  and  duly  roistered;  and 
that  the  said  goods  were  so  caused  to  be  shipped  by  the 
same,  being  put  on  board  and  received  into  the  custody  of 
the  master  whilst  the  defendant  was  such  owner,  and  the 
defendant  never  personally  accepted  or  received  the  said 
goods,  nor  did  he  interfere  with  the  said  goods  or  the  ship- 
ping thereof,.or  the  sale  thereof,  nor  was  he  in  any  way  con- 
cerned therein,  except  as  owner;  and  that  the  said  goods 
were  shipped,  sold,  and  so  lost  to  the  plaintiff  after  the  1st 
of  September,  1813,  and  the  sale  was  an  act,  matter,  and 
thing  done  and  occasioned  without  the  fault  or  privity  of 
the  defendant;  and  that  the  value  of  the  ship  at  the  time 
the  goods  were  sold,  or  at  any  time  from  the  time  when 
the  goods  were  put  on  board,  did  not,  together  with  the 
value  of  the  freight  due  or  to  grow  due  during  the  voyage, 
exceed  11002.,  but  was  of  that  amount — Verification;  and 
prayer  of  judgment  if  the  plaintiffs  ought  to  maintain  the 
action  as  to  the  second,  third,  and  fourth  counts,  to  re- 
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cover  any  damage  beyond  the  said  value  of  the  ship  and      '  l^^S. 
freight,  Atkinaon 

Special  demurrer  to  this  plea,  assigning  for  causes  (inter  snvuws. 
alia)  that  the  plea  was  not  pleaded  to  the  causes  of  action 
in  the  counts  mentioned,  but  to  the  amount  of  damages; 
and  that  the  fact  of  the  sale  as  alleged  being  wrongful, 
and  done  without  the  privity  of  the  defendant^  was  no 
defence;  that  the  plea  amounted  to  non  assumpsit;  and 
that  the  statute  upon  which  the  plea  professed  to  be  found- 
ed should  be  specially  pleaded. 

Joinder  in  demurrer. 

The  case  was  partly  argued  in  last  Trinity  Term  (June 
9)  (a),  and  stood  over  till  last  Hilary  Term  (January  19). 

J.  WUde,  in  support  of  the  demurrer  to  the  plea,  relied 
upon  the  objections  raised  to  it  by  the  demurrer. 

WiUes  contra. — ^The  more  important  question  is,  whether 
the  declaration  is  good  in  substance.  The  defendant  con- 
tends that  it  is  not  The  declaration  is  founded  on  an  exe- 
cuted consideration,  and  alleges  a  promise  which  is  not  sup- 
ported by  the  consideration.  No  such  promise  can  be  im- 
plied by  law  from  the  chain  of  circumstances  which  consti- 
tute the  consideration.  It  is  stated  that  the  master  sold 
the  plaintiffs'  goods  at  an  intermediate  port  on  the  voyage, 
for  the  necessary  repairs  of  the  vessel;  but  the  declaration 
does  not  contain  any  averment  that  the  vessel  ever  arrived 
at  the  port  of  destination.  The  owner  of  the  vessel  is, 
therefore,  not  liable  to  the  full  extent  of  the  price  which 
the  goods  would  have  fetched  if  the  vessel  had  arrived, 
although  he  may  be  liable  for  the  amount  which  they  ac- 
tually fetched  at  the  intermediate  port:  Richardson  y. 
Nawrse  (p).  [Martin,  B. — Might  not  the  promise  alleged 
be  supported  by  shewing  that  the  defendant's  agent  at 

(a)  PoUocl'y  C.  B.,  Parke^  B.,  Alderson,  B.,  and  Martin,  B. 

(6)  3  B.  &  ^Ud.  237. 
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1852.  the  intermediate  port  had  written  to  the  plaintiffs  to  say 
Atkinson  ^^^^  ^^^7  should  receive  the  full  value  of  the  goods?]  The 
liability  of  the  defendant  must  be  taken  to  arise  from  the 
facts  alleged.  [Farke,  B. — A  past  and  executed  consider- 
ation will  support  no  other  promise  than  such  as  may  be 
implied  by  law.  In  Roscorla  v.  Thomas  (a)  several  cases 
upon  the  subject  are  to  be  found.]  No  precise  authority 
upon  the  principal  point  is  to  be  found  in  the  books;  but 
the  opinion  of  Lord  Tenterden,  as  expressed  in  his  work 
on  Shipping,  is  directly  in  the  defendant's  favour.  It  is 
there  said  (6),  "  If  the  master,  being  compelled  to  take  re- 
fuge in  a  foreign  port  during  the  course  of  his  voyage,  has 
occasion  for  money  for  the  repairs  of  the  ship,  or  other  ex- 
pense necessary  to  enable  him  to  prosecute  and  complete 
the  voyage,  and  cannot  otherwise  obtain  it>  he  may,  as 
hath  been  before  observed,  either  hjrpothecate  the  whole 
cargo  or  sell  a  part  of  it  for  this  purpose.  In  the  latter 
case,  if  the  ship  reach  the  place  of  destination,  the  mer- 
chant will  be  entitled  to  receive  the  clear  value  for  which 
the  goods  might  have  been  sold  at  that  place  (c),  or  he 
may  take  the  sum  for  which  the  goods  actually  sold,  and 
if  he  is  content  to  do  so  he  may  deduct  that  sum  from  the 
money  payable  for  the  freight  of  his  other  goods,  and  this 
although  the  owner  may  have  assigned  the  freight  to  a 
third  person,  and  the  goods  were  sold  without  an  urgent 
necessity  (d).  If  the  ship  afterwards  perish,  and  reach  not 
the  destined  port,  the  ordinance  of  Wisbuy  expressly  de- 
clares, that  the  money  raised  by  this  sale  shall  be  paid  to 


(a)  3  Q.  B.  234.  andValin  thereon;  PothierChar- 

(6)  Abbott  on  Shipping,  371.  t&-Partie,  num.  33, 34.    See  also 

(c)  Alers  v.  Tobin,  at  Guildhall,  Molloy,  bk.  2,  c.  2,  s.  14;  and  Or- 

before  Lord  EUenborough^  C\  J.:  din.  of  Rotterdam,  art.  133, 134, 

Law  of  Oleron,  art.  22;  Ordin.  of  135;  2  Magens,  102, 103. 

Wisbuy,  art.  36,  46,  69;  French  (d)  CampbeU  v.  Th<nnpsort,  \ 

Ordin.  liv.  2,  tit.  1 ;  Du  Capitaine,  Stark.  490. 

Art.  19,  liv.  3,  tit.  3;  Fret.  ait.  14, 
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the  merchant  by  the  master  (a) ;  and  Cleirac,  Kurick,  Yalin,  1852. 
and  Pothier  agree  in  opinion  that  the  money  is,  in  such  a  Atkinson 
case,  due,  not  only  from  the  master  but  also  from  the 
owners,  because  it  was  expended  for  a  purpose,  of  which 
they  were  at  all  events  liable  to  sustain  the  charge.  But 
none  of  the  other  ordinances  contain  such  a  provision;  and 
Emerigon  contends,  on  the  authority  of  the  Consolato  del 
Mare,  and  of  the  ordinances  of  Oleron  and  Antwerp,  that 
the  money  is  only  payable  in  case  of  the  safe  arrival  of 
the  ship,  which  was  the  opinion  also  of  several  persons 
whom  Pothier  consulted.  And  this  doctrine  seems  the 
most  reasonable,  as  the  merchant  is  not  thereby  placed  in 
a  worse  situation  than  if  his  goods  had  not  been  sold  but 
had  remained  on  board  the  ship.  I  cannot  find  that  the 
question  ever  arose  in  this  country.  By  the  Code  de  Com- 
merce, the  master  is  to  account  for  the  price  received,  de- 
ducting the  freight:  Art.  298."  It  appears  from  this  pas- 
sage that,  if  the  vessel  had  arrived,  the  owner  of  the  goods 
would  have  had  the  option  of  taking  either  the  amount 
the  goods  would  realise  at  the  port  of  discharge,  or  the 
price  they  actually  fetched.  A  contract  to  indemnify  the 
owner  of  the  goods  is  created  by  the  sale:  Benson  v.  Dun- 
ca/n  (b).  The  case  is,  therefore,  similar  to  one  of  general 
average.  The  owner  of  the  goods  ought  not  to  derive  a 
benefit  from  the  misfortune  of  the  owner  of  the  vessel  In 
HaUeU  v.  Wiffram(c),  the  shipowner  was  held  liable  to 
the  shipper  for  the  amount  which  the  goods  would  have 
fetched  at  the  port  of  discharge;  but  there  the  declaration 
contained  an  averment  that  the  vessel  arrived  at  that  port. 
The  declaration  is,  therefore,  bad. 

Secondly,  the  plea  is  sustainable.     [Parke,  B. — I  think 
you  will  have  some  difficulty  in  supporting  the  plea,  as  it  is 

(a)  Art.  68.     See  Emerigon,  (h)  I  Exch.  537,  affirmed  on 

torn.  2,  p.  445,  where  the  several  error,  3  Exch.  644. 
authorities  here  referred  to  are  (c)  19  L.  J.,  C.  P.,  281. 

cited. 
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186S.  merely  pleaded  to  the  daiiiage&  MarHn^  6. — ^I  doubt  whe- 
ATKjNfloif  ^^^  ^h^  P^^  ^  ff^  ^  substance,  as  it  appears  to  me  merely 
to  disclose  a  lawful  mode  of  borrowing  money,  and  therefore 
that  it  does  not  fall  within  the  53Geo.3y  a  169.]  The  ti^ 
,lidity  of  the  loan  would  depend  upon  the  fact  wheth^  the 
transaction  was  legal  [Parke,  R — ^The  plea  is  clearly  bad 
upon  the  ground  first  suggested ;  and  as  it  dk>es  not  deny 
the  statement  that  the  goods  were  necessarily  sold  by  the 
master,  for  the  purpose  of  enabling  the  vessel  to  continue 
the  voyage,  it  would  require  a  strong  argument  to  convince 
me  that  that  plea  brings  the  case  within  the  53  Geo.  3»  c 
169,  and  the  7  Geo.  2,  c.  15,  and  26  Geo.  3,  c.  86.] 

J*.  Wilde  in  reply. — The  declaration  discloses  a  good  cause 
of  action.  The  arrival  of  the  vessel  at  her  port  of  destinar 
tion  is  not  a  condition  precedent  to  the  right  of  the  owner 
of  the  goods  to  recover  from  the  owner  of  the  vessel  the 
full  amount  which  the  goods  would  realise  at  that  port  It 
has  been  argued,  that  the  present  case  is  analogous  to  that 
of  general  average,  and  that  the  sale  of  the  goods,  at  the 
most,  raises  but  an  implied  promise  by  the  defendant  to 
indemnify  the  plaintifi';  and  the  inference,  that  such  is  the 
nature  of  the  promise,  is  drawn  from  Dtmcan  v.  Benson. 
But  there  the  master  did  not  sell,  but  hypothecated  the  good& 
Richa/rdeon  v.  Nourae  (a)  was  also  relied  upon,  as  shew* 
ing  that  the  value  of  the  goods  is  to  be  taken  as  that  which 
they  fetched  at  the  place  of  sale.  But  there  the  goods 
fetched  a  higher  price  than  they  would  if  they  had  arrived 
at  the  port  of  destination.  That  decision,  moreover,  is  but 
of  small  authority,  as  the  question  arose  upon  a  motion  to 
set  aside  an  award,  and  the  Court  proceeded  upon  the 
ground,  that  an  award  ought  not  to  be  set  aside,  unless  it 
is  manifest  that  the  arbitrator  has  decided  contrary  to 
some  clear  and  well-established  principle  of  law.     Now 

(a)  3  B.  &  AM.  237. 
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the  defendant  himself  was  bound  to  provide  for  the  ex-        1862. 
penses  which  were  met  by  the  proceeds  of  the  sale  of  the     atwnson 
plaintiffs'  gooda    The  loan  thus  allowed  by  law  is  com-  ^' 

pulsory  upon  the  plaintiffs,  and  is  effected  for  the  benefit  of 
the  defendant  alone;  and  as  the  defendant  has  cut  short 
the  adventure  as  far  as  regards  the  plaintiffs,  by  the  sale  of 
their  goods,  the  defendant  cannot  take  advantage  of  the 
non-arrival  of  the  vessel.  The  case,  therefore,  does  not  fall 
within  the  principles  which  govern  questions  of  general 
average.  It  is  a  matter  which  lies  entirely  between  the 
owner  of  the  goods  and  the  owner  of  the  ship.  The  latter 
alone  is  answerable:  Powell  v.  Oudgeon  (a).  [Parhe,  & — 
Suppose  an  action  of  trover  were  brought  against  the  mas- 
ter for  the  conversion  of  the  gooda  The  measure  of  the 
damage  would  be  the  price  the  goods  actually  fetched,  un- 
less special  damage  could  be  shewn  in  the  loss  the  plaintiffs 
had  incurred  by  the  goods  not  having  been  sold  at  the  port 
of  discharge.  But,  in  that  case,  would  it  not  be  necessary 
to  shew  that  the  vessel  did  arrive?  How  would  it  be  pos- 
sible to  calculate  the  value  of  the  goods  at  the  port  of  dis- 
charge, unless  the  vessel  does  arrive?]  HaUett  v.  Wigram 
is  an  authority  in  the  plaintiffs'  favour;  for,  although  it 
was  there  stated  that  the  vessel  reached  the  port  of  des- 
tination, that  fact  is  not  made  the  ground  of  the  decision. 
[Alderaan,  R — ^The  owner  of  the  goods  is  entitled  to  the 
amount  which  they  actually  fetch,  although  the  vessel  does 
not  arrive;  but  if  she  does,  then  he  is  entitled  to  that 
which  goods  of  a  similar  description  would  fetch  in  the 
market.  If  that  be  the  law,  the  owner  of  the  goods  does 
in  fact  derive  an  advantage  from  the  sale;  for,  if  the  ves- 
sel should  be  lost,  he  still  has  the  benefit  of  the  sale.]  The 
foreign  authorities  are  not  agreed  upon  this  point.  By  the 
22nd  article  of  the  judgment  of  Oleron,  Pardessus,  Vol  1, 
p.  339,  mention  is  made  of  the  arrival  of  the  vessel.    The 

(a)  5  M.  &  Selw.  431. 
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1862.  price  to  be  paid  is  the  value  of  the  goods  at  the  port  of 
Atkinson  ^^^  destination,  after  the  freight  has  been  deducted  from 
^     ^-  that  amount     But  the  arrival  of  the  vessel  is  not  made  a 

Stxphxns. 

condition  precedent.  In  2  Emerigon,  Treatise  on  Insur- 
ance, Vol.  2,  p.  474,  s.  9,  it  is  said,  that  the  Ordinance  of 
Wisbuy,  art.  68,  contains  a  singular  provision,  by  which  the 
master  has  the  power  of  selling  part  of  the  goods  to  raise 
money  for  the  necessity  of  the  vessel,  but  that  he  must 
repay  the  merchant,  although  the  vessel  should  after- 
wards perish;  and  it  is  there  said,  that  Yalin  and  Pothier 
both  agree  in  the  justice  of  the  Ordinance.  In  2  Amould 
on  Insurance,  893,  after  referring  to  the  various  authori- 
ties upon  this  question,  it  is  stated  that  the  law  of  England 
upon  this  subject  seems  to  be,  "  that  where  goods  are  sold 
by  the  captain  in  order  to  raise  funds  for  repairing  parti- 
cular average  losses,  or  for  defraying  the  ordinary  expenses 
of  the  navigation,  the  loss  arising  from  their  sale  must  be 
made  good  by  the  shipowner  alone,  who  must,  in  such 
case,  pay  the  merchant  the  price  which  the  goods  would 
have  fetched  at  their  place  of  destination^  deducting  there- 
from the  freight  which  would  have  been  due  for  their  con- 
veyance." If  the  opinion  of  the  Court  should  be  unfavour- 
able to  the  declaration,  the  plaintiffs  pray  leave  to  amend. 

Cur.  adv.  vult* 
The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  [After  stating  the  pleadings,  his  Lordship 
proceeded:] — The  first  question  which  was  raised  on  the 
argument  was  as  to  the  sufiiciency  of  the  plea,  which  was 
founded  on  the  statute  53  Geo.  3,  c.  ]  59.  The  Court  inti- 
mated its  opinion  that  the  plea  could  not  be  supported. 

If  this  be  a  loss  or  damage  within  the  statute  (which  is, 
to  say  the  least,  very  doubtful),  and  indeed  we  think  it  is 
not  (because  it  is  only  a  lawful  mode  of  borrowing  money 
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for  the  necessary  purposes  of  the  ship),  the  plea  is  bad  in        1852. 
form,  being  a  plea  to  the  damages,  not  to  the  cause  of  ac-      atkikson 
tion.    Mr.  WiUes,  indeed,  found  himself  obliged  to  give  up      .    •• 
the  plea,  and  addressed  himself  to  the  declaration;  and  the 
only  question  now  is,  whether  the  second  count  of  the  de- 
claration is  good.     The  third  and  fourth  stand  on  precisely 
the  same  footing  as  the  second. 

The  objection  to  the  second  count  is,  that  the  past  con- 
sideration alleged  does  not  support  the  precise  promise 
alleged,  no  such  promise  following  as  a  consequence  of  law 
from  the  facts  previously  stated;  for  it  is  argued,  that, 
though  the  defendant  may  be  bound  to  pay  the  price  of  the 
goods  at  the  place  of  sale,  or  at  the  port  of  delivery,  at  the 
option  of  the  plaintiffs,  yet  he  is  only  so  bound  if  the  ship 
arrive  at  the  port  of  destination;  and  there  is  no  qualifi- 
cation of  that  sort  alleged  in  the  promise,  nor  any  aver- 
ment that  the  vessel  did  arrive  at  her  destined  port  of  de- 
livery. We  think  that  this  objection  ought  to  prevail  The 
authorities  in  the  English  law  on  this  subject  are  few,  and 
consist  of  the  cases  of  Richardson  v.  Nov/rse  (a),  Ahya  v. 
Tchin  (6),  Campbell  v.  Thompson  (c),  and  Benson  v»  Dtm- 
can  ((2),  and  Lord  Tenterden  on  Shipping,  372.  None  of 
these  give  countenance  to  the  doctrine  that,  if  a  master 
sell  the  goods  of  a  shipper  at  an  intermediate  port  for  ne- 
cessary repairs,  the  shipper  can  claim  the  price  of  similar 
goods  at  the  port  of  delivery,  wtdess  the  vessel  arrive;  and 
therefore  the  promise  in  this  case,  which  is  to  pay  the  va- 
lue without  any  such  condition,  as  if  the  goods  had  arriv- 
ed at  the  port  of  delivery,  does  not  follow  as  an  inference 
of  law  from  the  premises.  In  the  case  of  HaUett  v.  Wi- 
gram,  the  vessel  had  arrived  at  the  port  of  delivery;  it  was 
so  averred  in  the  declaration,  and  the  promise  to  pay  the 

(a)  3  B.  &  Aid.  237.  (c)  1  Stark.  490. 

(b)  October  30tli,  1804,  oor.         (d)  1  Ezch.  537;  3  Ezch.  645, 
Lord  IXlenbaraughf  Abbott   on      in  error. 

Shipping,  372. 
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1852.        value  at  that  port  on  request  was  a  correct  statement  of 

Atkinson      ^^®  promise  which  the  law  would  infer. 

e ^  Whether  the  plaintiff  be  entitled  to  recover  the  price 

for  which  the  goods  actually  sold,  (which  Lord  Tenierden 
thinks  he  cannot  unless  the  vessel  arrives,  because  the 
merchant  ought  not  to  be  in  a  better  situation  than  he 
would  be  if  the  goods  had  not  been  sold),  is  a  question  that 
does  not  arise  upon  the  record  as  now  framed.  Our  judg- 
ment must  therefore  be  for  the  defendant,  for  the  insuffi- 
ciency of  the  declaration.  But  Mr.  WUde,  for  the  plaintiffs, 
having  requested  leave  to  amend  if  our  opinion  should  be 
against  him,  he  may  do  so  on  payment  of  costs;  otherwise 
there  will  be 

Judgment  for  the  defendant    • 


April  21.  Mellbesh  v.  Rippen. 

In  an  action  by  AsSUMPSIT  by  the  plaintiff,  the  first  indorsee  of  a  bill 
donee  of  a  bill  of  exchange  for  64<2.  10&  1 1  d,  payable  three  months  after 
^^^       date,  drawn  by  the  defendant  on  J.  Hunt    Plea,  no  notice 

drawer,  it  wa»      of  dishonOUT. 

prored  that  ™  .       ,         .  ,    -    ^        - 

plaintiff  wrote  a      At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings 

defendant,  itat-  ^^  *t®  present  Term,  in  order  to  prove  notice  of  dishonour, 

bl^^o^u!^  *^^  plaintiff  gave  in  evidence  the  following  letter  sent  by 

and  requiring  him  to  the  defendant: — 

payment,  bat 

the  letter  mis-  «  t  i_       ^     •    i»  ^i     * 

deicribed  the  I  beg  to  mform  you  that  your  acceptance  for  64t  lOs: 

by  j"h"(Ao  1  ^  ^-  ^^®  to-day,  drawn  by  Mr.  J.  Hunt,  is  not  paid.  Please 
a^eSS^^Uie  ^^^^  *^®  goodness  to  hand  me  a  cheque  for  the  same,  with 
defendant:—     noting  expenses,  2^.  6d,  per  return.'^ 

^eW,  that  the  '^ 

letter  contained 

a  fufficient  no-        On  the  part  of  the  defendant  it  was  objected,  that  this 

tice  of  disho-  •  •         4«»   .  .  j  f 

noor.  notice  was  insufficient,  as  it  misdescribed  the  parties  to  the 

bill.    The  learned  Judge  directed  a  verdict  to  be  entered 
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for  the  plaintiff  for  the  amount  due,  reserving  leave  to  the        1852, 
defendant  to  move  to  set  that  verdict  aside,  and  to  enter     mkllbrsh 
a  nonsuit.  .^^^;^^ 

Lush  now  moved  accordingly. — ^It  is  submitted  that  the 
notice  is  insufficient,  for  it  erroneously  describes  Hunt  as 
the  drawer,  and  the  defendant  as  the  acceptor  of  the  bill. 
In  Beauchamp  v.  C(isk{a)  the  following  notice — "  I  give  you 
notice  that  a  bill  for  &c.,  dravm  by  yoUy  lies  at  &a  dis- 
honoured/'— was  held  insufficient  in  an  action  against 
the  defendant,  who  indorsed  the  bill,  but  did  not  draw  it 
In  SheUon  v.  Brailhwaite  (6),  which  seems  to  be  in  the 
plaintiff's  favour,  a  letter  was  held  to  contain  a  sufficient 
notice  of  dishonour,  although  it  shewed  neither  the  amount 
nor  the  date  of  the  bill.  There  the  Court  held,  that  it  lay 
upon  the  defendant  to  shew  that  there  was  more  than  one 
bill  to  which  the  letter  might  apply,  to  render  the  notice 
uncertain.  But  here  the  letter  misdescribes  the  bill  of  ex- 
changa  [Parke,  R — It  would  not  be  necessary  for  the 
plaintiff  to  shew  that  any  other  bill  existed  to  which  this 
notice  could  apply.]  But  the  plaintiff  is  bound  to  prove 
a  good  notice  of  dishonour. 

Pabkb,  B. — ^This  notice  is  quite  sufficient.  It  is  not  pos- 
sible, imder  the  circumstances,  that  the  defendant  could 
have  been  misled  by  it  I  therefore  think  there  ought  to 
be  no  rula 

Pollock,  C.  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 

Rule  refused, 
(a)  1  Dowl.  &  Ry.  N.  P.  3.  (b)  7  M.  &  W.  436. 
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1852. 

^    .,  „^  The  DuKB  OP  Bbaufobt  v.  Vivian. 

April  28. 

A  declaration  in  A  RESP ASS  for  breaking  and  entering  "  certain  lands  of 
SSS!t2at  th^'  the  plaintiff  covered  with  water,  being  the  bed  and  chan- 
defendant  broke  nel  of  the  river  Tawc,  and  under  the  same,  in  the  several 

and  entered 

**  certain  lands  parishes  of  Llansowlct  and  Llangaveloch,  in  the  county  of 

coverod  wUh  Glamorgan,"  and  for  taking  certain  coals  therein, 

bedmdd^md  Special  demurrer,  on  the  ground  that  the  closes  in  which 

of  the  river  T.,  &c.  were  not  sufficiently  designated  by  name,  abuttals,  or 

same,  in  the  Other  description,  according  to  the  rule  of  Court 

ST^Sl^S  Joinder  in  demurrer. 

the  county  of 

■pedal  doM^^  Qwain  in  support  of  the  demurrer. — ^This  declaration,  as 
dAdf^  *^  «nf  ^"''™^®^>  ^®  ^  violation  of  the  rule  of  Court,  Hilary  Term, 
fidentiy  de-  4  Will.  4,  by  which  **  the  close,  or  place  in  which  &c.,  must 
in  quo  by  name,  be  designated  in  the  declaration  by  name  or  abuttals  or 

other  description,  in  failure  of  which  the  defendant  may 
demur  specially."  [Parke^  B. — The  plaintiff  has  clearly 
followed  the  rule,  for  he  has  described  the  place  by  name; 
what  more  could  he  do?]  The  river  bed  as  described  may 
be  several  miles  in  length.  The  plaintiff  ought  therefore 
to  have  stated  the  boundaries  or  abuttals  of  the  locus  in 
quo.  [Parke^  B. — ^The  defendant,  if  he  had  any  real  ground 
for  it,  might  have  made  a  special  application  upon  affida- 
vit for  particulars  of  the  trespasses;  but  he  ought  not  to 
have  demurred.    The  declaration  is  unobjectionable.] 

J*.  Brown  appeared  to  support  the  declaration,  but  was 
not  called  upon. 

Pbb  Cubiam  (a). — The  defendant  may  amend  on  pay- 
ment of  costs,  otherwise  there  will  be 

Judgment  for  the  plaintiff. 

(a)  Pollock,  C.  B.,  Parbe,  R,  Aldersony  B.,  and  Martin,  B. 
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Flort  V,  Denky.  Maif  6. 

X  ROVER  for  a  windmill.     Pleas:  not  guilty,  and  not  A  mortgage  of 

-  a  peraonal  chat- 

possessed.  tel  may  be  made 

At  the  trial,  before  Adams,  Serjt.,  at  the  last  Suffolk  "^^"^^  ^^^ 
Assizes,  the  following  facts  appeared: — One  Baker,  being 
the  owner  of  a  moveable  windmill  in  Playford,  on  the  5th 
of  August,  1851,  borrowed  of  the  plaintiff  1502.,  and,  as  a 
security,  signed  the  following  agreement: — 

'^  Memorandum  of  agreement  made  this  5th  day  of  Au- 
gust, 1851,  between  the  undersigned  Thomas  Flory,  of  &c., 
and  George  Baker,  of  &a  Whereas  the  said  G.  Baker  hath 
this  day  borrowed  and  received  of  the  said  T.  Flory  the 
sum  of  1502.,  for  which  he  has  taken  of  the  said  G.  Baker 
a  promissory  note  hereunto  annexed;  and  as  additional 
security  for  that  amount,  he  the  said  G.  Baker  doth  by 
these  presents  agree  to  assign  all  his  right  and  interest  in 
a  certain  windmill  standing  at  Playford,  upon  land  be- 
longing to  the  Marquis  of  Bristol,  in  the  occupation  of 
Mr.  Biddell,  and  by  their  permission  and  leave  standing 
there  during  their  pleasure  as  a  chattel  upon  the  said  land. 
And  I,  the  said  G.  Baker,  do  hereby  promise  to  execute  a 
regular  assignment  of  the  said  mill,  with  its  going  gears 
and  appurtenances,  to  the  said  T.  Flory,  which  shall  bear 
date  this  5th  day  of  August,  1851,  and  shall  to  all  intents 
and  purposes  be  effective  and  a  valid  security,  in  conjunc- 
tion with  the  note  of  hand  before  mentioned,  for  the  sum 
therein  mentioned;  and  this  agreement  shall  be  effective 
as  to  the  true  intent  of  the  said  parties  until  a  more  regu- 
lar assignment  be  executed.    Witness  our  hands,  &c., 

G.  Baker, 
T.  Flory." 

On  the  6th  of  October,  1851,  Baker,  being*  indebted  to 
vol.  vii.  Q  Q  bxch. 
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1852.  the  defendant  in  6002.,  gave  him  a  warrant  of  attorney  to 
confess  judgment  for  that  amount.  Baker  continued  in 
possession  of  the  windmill  up  to  the  9th  of  December, 

1851,  on  which  day  the  sheriff  seized  it  under  a  writ  of 
fi.  fa.  issued  by  the  defendant  on  a  judgment  entered  up 
the  previous  day  on  the  warrant  of  attorney.  On  the  20th 
of  December,  a  deed  of  assignment  was  executed,  in  pur- 
suance of  the  above  agreement,  whereby  Baker  bargained, 
sold,  and  assigned  to  the  plaintiff  the  windmill  in  ques- 
tion, with  a  proviso  that  the  assignment  should  be  void 
on  payment  of  1502.  and  interest.     On  the  3rd  of  January, 

1852,  the  sheriff  executed  to  the  defendant  a  biU  of  sale 
of  the  windmill,  under  which  he  took  possession  on  the 
following  day.  On  the  20th  of  January,  the  defendant  re- 
ceived notice  that  the  plaintiff  claimed  the  windmill  un- 
der the  assignment  of  the  20th  of  December.  The  plain- 
tiff, in  support  of  his  case,  tendered  in  evidence  the  agree- 
ment of  the  5th  of  August.  This  was  objected  to,  on  the 
ground  that  a  transfer  of  goods  by  way  of  mortgage  could 
take  place  only  by  a  delivery,  either  actual  or  symbolical, 
or  by  an  instrument  under  seal  The  learned  Judge  re- 
ceived the  evidence,  and  a  verdict  was  found  for  the  plain- 
tiff, leave  being  reserved  for  the  defendant  to  move  to  en- 
ter a  nonsuit 

O'MaUey  moved  accordingly  (April  17). — First,  there 
can  be  no  mortgage  of  a  personal  chattel,  unless  by  way  of 
pledge,  which  requires  an  actual  or  symbolical  delivery,  or 
by  an  instrument  under  seal.  There  is  no  precise  autho- 
rity in  point,  but  in  all  the  books  of  precedents  the  instru- 
ment of  transfer  is  a  deed.  With  respect  to  gifts,  it  is 
clear  that  a  mere  verbal  gift  of  chattels,  unaccompanied 
with  delivery  of  possession,  passes  no  property  to  the  donee : 
Shower  v.  Pilck(a)y  Reed  v.  Blades (b).  Irons  Y.SmaUpiece{c\ 

(a)  4  Exch.  476.         (b)  6  Taunt.  212.         (c)  2  B.  &  Aid.  651. 


EA8TBR  TERM,   Id  VICT.  583 

Beeves  v.  Capper  (a).  [Parke,  B. — On  that  subject  there  1852. 
is  a  learned  note  of  my  Brother  Manning  to  the  case  of 
LunnY.  Thornton  (b) ;  he  says^  "  With  respect  to  donationes 
inter  fdvoSy  gifts  by  parol  are  revocable  and  incomplete  un- 
til acceptance  (i.  e.  acquiescence  in  the  gift)  by  the  donee ; 
but  gifts  by  deed  are  perfect  and  complete^  and  vest  the 
property  in  the  donee,  until  disclaimer  (which  disclaimer 
may  be  by  parol,  Shepp.  Touch.  285) ;  and  after  acceptance 
in  the  former  case,  and  until  disclaimer  in  the  latter,  the 
property  vests  in  the  donee,  without  any  delivery:  Perk, 
tit  '  Grant,'  57,  2  Roll  Abr.  tit  '  Grants,'  (X.),  Com.  Dig. 
tit '  Biens,'  (D.  2)"  &c.  There  are  observations  to  the  same 
effect  in  a  note  to  the  case  of  The  London  and  Brighton 
BaUway  Company  v.  Fairdough(c).]  A  mortgage  is  a  gift 
upon  condition,  and  that  can  only  be  annexed  by  deed 
or  on  delivery  of  the  chattel.  [Martin,  B. — In  Sheppard's 
Touchstone,  p.  120,  it  is  said:  ^' And  conditions  annexed 
to  estates  in  all  the  cases  before,  howsoever  they  are  most 
frequently  and  safely  made  by  deed  in  writing,  yet  it  seems 
such  conditions  may  be  made  and  annexed  to  any  estate 
of  a  thing  grantable  without  deed,  without  any  writing  at 
alL"  The  law  is  laid  down  in  similar  terms  in  Littleton, 
sect  365.]  It  is  conceded  that  a  condition  may  be  annexed 
by  parol  upon  ddivery  of  a  chattel,  as  in  the  ordinary  case 
of  a  pledge;  and  the  passage  referred  to  does  not  warrant 
the  assumption,  that  without  delivery  the  donee  can  ac- 
quire a  conditional  titla 

Secondly,  the  document  in  question  is  not  a  mortgage, 
bat  only  an  agreement  that  a  mortgage  shall  at  some  fu- 
ture time  be  executed.  It  is  analogous  to  an  agreement 
for  a  lease,  as  compared  with  an  actual  lease.  It  passes 
no  interest,  but  rests  solely  in  contract;  An  agreement 
to  lease  was  never  construed  as  amounting  to  a  demise, 
unless  all  the  terms  of  the  holding  were  apparent  on  the 

(a)  5  Bing.  N.  C.  136.        (6)  1  C.  B.  381.        (<?)  2  M.  &  Gr.  691. 

QQ2 
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1862.  face  of  it.  Then,  applying  that  rule  to  the  present  case,  in 
order  to  constitute  a  mortgage  there  must  be  an  absolute 
conyeyance  of  the  property,  defeasible  on  performance  of 
a  condition.  But  this  agreement  contains  no  condition  in 
defeazance  of  the  assignment.  [Parke,  B. — It  is  an  assign- 
ment for  a  valuable  consideration,  not  a  mere  gift,  and 
defeasible  upon  payment  of  the  amount  for  which  it  is 
pledged.  The  word  "  security  "  shews  that  it  was  intended 
to  operate  as  a  mortgage.]  There  is  a  marked  distinction 
between  a  pledge  and  a  mortgage.  In  the  former  case 
the  general  property  does  not  vest  in  the  pawnee,  but  he  has 
a  special  property  only,  which  enables  him  to  dispose  of  the 
pledge  on  default  of  payment  at  the  stipulated  time,  and  if 
he  neglect  to  use  that  power  the  general  property  continues 
in  the  pawnor,  who  may  redeem  the  pledge.  A  mortgage, 
however,  conveys  the  entire  property  to  the  mortgagee 
conditionally,  so  that  when  the  condition  is  broken  the 
property  remains  absolutely  in  him:  1  Smith's  Lead.  Cas. 
p.  100,  Goggs  v.  Bernard  (a),  1  Addison  on  Contracts,  p. 
373,  Yin.  Abr.  tit  ^'  Pawn."  This  agreement  is  a  mere 
memorandum  of  pledge,  which,  provided  a  delivery  had 
taken  place,  would  have  enabled  the  plaintiff  to  retain  pos- 
session until  payment:  Harris  v.  Birch  (J>).  [Martin,  R 
referred  to  Fetch  v.  7W»n(c).]  This  instrument  was  never 
intended  to  vest  the  right  of  property  in  the  plaintiff^  so 
as  to  leave  in  the  owner  of  the  chattel  a  mere  equity  of 
redemption.  [Parke,  R — ^The  difference  between  a  pledge 
and  a  mortgage  is  pointed  out  in  Franldin  v.  Neate  (d)."] 

Cur.  adv.  viilt 

PoLiiOCK,  C.  B.,  now  said — ^We  are  of  opinion  that  there 
ought  to  be  no  rule.  The  ground  of  the  application  was, 
that  a  mortgage  of  a  chattel  could  not  be  created  except 

(a)  2  Ld.  Baym.  909.  (e)  15  M.  &  W.  110. 

<6)  9  M.  &  W.  591.  ((0  13  M.  &  W.  481. 
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by  deed,  and  there  was  no  deed  in  this  case.  We  think  ^  1852. 
that  the  instrument  in  question  was  a  mortgage,  and  that 
there  may  well  be  a  mortgage  of  a  chattel  without  deed. 
That  is  clear  from  the  case  of  Reeves  v.  Capper  (a),  in  which 
a  captain  of  a  ship  pledged  his  chronometer,  then  in  the 
possession  of  the  makers,  to  the  defendants,  the  owners  of 
the  ship,  in  consideration  of  their  advancing  him  501,  and 
of  allowing  him  the  use  of  the  instrument  during  the  voy- 
age upon  which  he  was  about  to  depart;  after  the  voyage 
he  placed  it  at  the  makers,  and  there  pledged  it  to  the 
plaintiffs,  for  whom  the  makers,  being  ignorant  of  the 
pledge  to  the  defendants,  agreed  to  hold  it:  the  money  ad- 
vanced not  having  been  repaid,  it  was  held  that  the  pro- 
perty in  the  instrument  was  in  the  defendants.  That 
judgment  was  given  after  consideration,  and  was  delivered 
by  Tindaiy  C.  J.  The  foundation  of  that  decision  seems  to 
have  been  this  passage  in  Littleton  (sect.  365),  "  Also  a 
man  cannot  plead  in  any  action,  that  an  estate  was  made 
in  fee  or  in  fee  tayl,  or  for  term  of  life,  upon  condition,  if 
he  doth  not  vouch  a  record  of  this,  or  shew  a  writing  un- 
der seal,  proving  the  same  condition  (home  ne  poit  pleder 
en  ascun  action,  que  estate  fuit  fait  en  fee,  ou  en  fee  tail, 
on  pur  terme  de  vie,  sur  condition,  s'il  ne  voucha  un  re- 
cord de  ceo,  ou  monstra  un  escript  sous  scale,  provant 
mesme  la  condition).  For  it  is  a  common  learning,  that  a 
man  by  plea  shall  not  defeat  any  estate  of  freehold  by 
force  of  any  such  condition,  unless  he  sheweth  the  proof 
of  the  condition  in  writing  &c.,  unless  it  be  in  some  special 
cases  &c.  But  of  chattels  real,  as  of  a  lease  for  years,  or 
of  grants  of  wards  made  by  guardians  in  chivalrie,  and 
such  like  &c.,  a  man  may  plead  that  such  leases  or  grants 
were  made  upon  condition  &;c.,  without  shewing  any  writ- 
ing of  the  condition.  So  in  the  same  manner  a  man  may 
do  of  gifts  and  grants  of  chattels  personals,  and  of  contracts 

(<0  5BiDg.  N.  C.  13(5. 
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1852.  personals  &c."  In  respect  of  which,  the  commentary  of 
Lord  Coke  is  long  as  to  all  the  other  parts,  but  on  the  last 
part,  as  to  chattels  real,  &c.,  the  commentary  is  thus — "  This 
is  apparent '^  We  may  take  it,  therefore,  to  be  considered 
clear  and  beyond  doubt.  That  was  acted  upon  in  the  case 
above  cited,  and  therefore  there  will  be  no  rule. 

Rule  refused. 


April  23.  ^^  ^^  Elizabeth  Jonbs. 

The  Vagrant  UuDDLESTON  moved  (April  16)  for  a  rule  to  shew 
^^^saf  8?r'doei  cause  why  a  writ  of  habeas  corpus  should  not  issue,  di- 
not  render  a       rected  to  the  keeper  of  the  Westminster  House  of  Correc- 

suspected  per-        ,  ... 

■on  frequenting  tion,  commanding  him  to  bring  up  the  body  of  Elizabeth 
fntent  to  com-  Joucs,  then  in  his  custody  under  commitment  as  a  rogue 
mit  felony,  lia-    and  a  Vagabond.  The  prisoner  was  committed  under  the  5 

Die  to  poJiMii-  ^  *  ^ 

nient,unicMthe  Gco.  4,  c.  83,  s.  4,  which  enacts  (inter  alia)  that  "every 
some  river,  suspected  pcrsou  or  reputed  thief  frequenting  any  river, 
SSf  a^daro  of  canal,  or  navigable  stream,  dock  or  basin,  or  any  quay, 
P'^l^p  ""Of**  <»'  wharf,  or  warehouse  near  or  adjoining  thereto,  or  any 
place  of  pabiic  street,  highway,  or  avenue  leading  thereto,  or  any  place  of 
Therefore,  public  resort,  or  any  avenue  leading  thereto,  or  any  street, 
m^toent  B^ed  ^^g^^^^y*  ^^  place  adjacent,  with  intent  to  commit  felony, 
that  the  prison-  shall  be  deemed  a  rogue  and  a  vagabond  within  the  true 
pected  person,  intent  and  meaning  of  this  Act;  and  it  shall  be  lawful  for 
lawfully  fre^"  ^^y  j^^^^^^^  ^^  *^®  pcacc  to  commit  such  offender,"  &a  The 
qucnt  a  certain  commitment  in  question  stated,  that  the  prisoner,  "  on  &c., 
lUoentrstreet,  in  the  parish  of  St  James,  Westminster,  in  the  county  of 
commit  feU>ny:  Middlesex,  being  a  suspected  person,  unlawfully  did  fre- 
^eoDm^^ent  9^®^*'  *  certain  street  there,  called  Regent-street,  with  in- 
was  bad.  tent  to  commit  felony,  contrary  to  the  statute  in  such  case 

that  it  was  no     made  and  provided."     The  rule  was  moved  for  on  two 

objection  to  the 

commitment 

that  it  did  not  stato  that  the  prisoner  Mras  in  the  street  with  intent  to  commit  felony  tksre. 
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grounds:  first,  that  the  commitment  did  not  state  that  the  ^  1862. 
street  frequented  by  the  prisoner  was  a  street  leading  to  a 
river,  canal,  &;c.,  or  a  place  of  public  resort,  or  a  street  ad- 
jacent to  a  place  of  public  resort;  secondly,  that  the  com- 
mitment did  not  state  that  the  prisoner  was  in  the  street 
in  question  with  intent  to  commit  a  felony  there.  Ex 
parte  Brown  (a),  and  Fletcher  v.  CaUhorp  (6),  were  referred 
to.  The  Court  granted  a  rule  upon  the  first  point,  but  in- 
timated their  opinion  that  the  second  objection  was  not 
tenable,  as  it  was  enough  if  the  justice  was  satisfied  that 
there  was  an  intention  to  commit  felony. 

Rule  nisi. 

On  the  22nd  of  April,  the  rule  was  made  absolute,  no 
cause  being  shewn;  and  on  the  following  day  the  prisoner 
was  brought  into  Court  in  obedience  to  the  writ;  and  the 
commitment  having  been  returned  and  read, 

Huddleston  moved  for  her  discharge;  and  stated  that 
a  similar  question  had  been  before  Patteaony  J.,  at  Cham- 
bers, who  decided  in  accordance  with  the  opinion  express- 
ed by  him  in  Ex  parte  Brown,  though  it  was  at  variance 
with  that  of  the  other  members  of  the  Court. 

No  one  appeared  to  support  the  commitment. 

Pollock,  C.  B. — This  is  an  application,  upon  an  habeas 
corpus,  to  ascertain  whether  a  prisoner  is  correctly  in  cus- 
tody under  a  commitment  founded  on  the  5  Gteo.  4,  c  83, 
&  4.  The  language  used  in  the  commitment  is  '^  that  she 
being  a  suspected  person  did  unlawfully  frequent  a  certain 
street,  called  Regent-street,  with  intent  to  commit  felony.*' 
The  intent  is  right,  the  character  of  the  person  is  right, 
and  the  question  is  whether  the  place  frequented  is  so 

(a)  21  L.  J.,  Mag.  Cas.,  p.  113.  (6)  6  Q.  B.  680. 
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2^^2^  described  as  to  be  within  the  scope  of  the  statute.  It  is 
literally  nothing  more  than  this,  that  she  did  unlawfully 
frequent  a  certain  street  with  intent  to  commit  felony. 
Then  the  question  is,  whether  the  frequenting  of  a  street 
by  a  suspected  person  is  within  the  Act  I  am  of  opinion 
that  this  commitment  is  not  sufficient.  A  case  of  Ex  parte 
Brown  has  been  referred  to,  in  which  Lord  Campbell,  C.  J., 
Coleridge,  J.,  and  Wightman,  J.,  were  of  opinion  that  the 
commitment  was  good,  but  Patteson,  J.,  was  of  a  differ- 
ent opinion.  That  case  differed  from  this,  inasmuch  as 
there  the  commitment  stated  that  the  prisoner  frequented 
a  "  public  highway."  I  agree,  however,  with  my  Brother 
Patteson  that  that  distinction  is  not  sufficient,  and  I 
doubt  whether  I  could  have  concurred  in  opinion  with 
the  majority  of  the  Court  But  in  this  case  I  entertain 
no  doubt  that  the  commitment  is  insufficient  to  satisfy 
the  statute.  The  language  is  "  or  any  street,  highway,  or 
avenue  leading  thereto,  or  any  place  of  public  resort,  or 
any  avenue  leading  thereto,  or  any  street,  highway,  or 
place  adjacent"  This  commitment  does  not  state  that 
the  street  in  question  was  a  place  of  public  resort,  or  a 
street,  highway,  or  place  adjacent  The  word  "  adjacent" 
means  adjacent  to  the  subject  matter  referred  to,  so  that, 
to  constitute  an  offence  within  the  Act,  the  suspected  per- 
son must  be  found  frequenting  a  place  of  public  resort,  or 
some  street  leading  or  adjacent  to  a  place  of  public  resort. 
Where  the  liberty  of  the  subject  is  concerned,  with  refer^ 
ence  to  a  statute  so  highly  penal,  we  are  bound  to  take 
care  that  the  important  but  very  stringent  power  entrusted 
to  magistrates  is  not  exceeded.  For  these  reasons,  I  think 
that  this  commitment  cannot  be  supported,  and  that  the 
prisoner  must  be  discharged. 

Pabkb,  B. — I  am  of  the  same  opinion.   This  being  an  ap- 
plication by  a  subject,  we  are  bound  to  pronounce  our  opin* 
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ioD,  though  at  variance  with  that  of  the  Court  of  Queen's  1852. 
Bench.  I  agree  that  the  case  of  Ex  parte  Braton  cannot 
be  distinguished,  and  that  its  being  there  stated  that  the 
place  was  a  "  public  highway"  carries  the  case  no  further. 
I  think  that  mj  Brother  PaMesons  construction  of  the 
statute,  not  only  in  that  case^  but  in  another  at  Chambers, 
is  the  correct  construction,  and  that  the  Act  does  not  ren- 
der a  person  liable  to  be  imprisoned,  though  a  suspected 
person,  from  the  simple  circumstance  of  his  being  in  a 
street  with  the  intention  to  commit  felony;  but  the  street 
must  be  connected  with  some  river,  canal,  or  navigable 
stream  &c.,  or  it  must  be  a  place  of  public  resort,  or  an 
avenue  leading  thereto,  or  a  street  adjacent.  If  the  statute 
had  stopped  with  the  words  "  or  any  street,  highway,  or 
avenue  leading  thereto,''  it  might  have  been  a  question 
whether  this  commitment  would  not  be  sufficient^  because 
the  place  in  question  might  be  a  "  street,''  or  an  "  high- 
way," or  an  avenue  leading  to  a  street"  But  then  the  word 
"  street"  is  again  repeated,  so  that  the  language  cannot  be 
understood  in  the  sense  suggested ;  and  the  words  ^'  lead- 
ing thereto"  must  mean  leading  to  some  of  the  places  be- 
fore mentioned,  that  is,  leading  to  some  river,  canal,  or 
navigable  stream  &c.  The  same  construction  must  be  put 
upon  the  words  "  leading  thereto,"  which  again  occur,  for 
no  doubt  they  have  the  same  meaning  in  both  casea  The 
clause  goes  on  "  or  any  place  of  public  resort,  or  any  ave- 
nue leading  thereto,  or  any  street,  highway,  or  place  ad- 
jacent" The  word  "  adjacent"  overrides  the  whole,  so  that 
the  words  any  street  &;c.  mean  any  street,  highway,  or 
place  adjacent  to  the  place  of  public  resort  If  the  legis- 
lature had  meant  a  cul  de  sac,  or  a  street  whether  frequent- 
ed or  not,  they  would  have  said  so.  As  it  is,  the  statute 
applies  only  to  places  of  public  resort,  or  to  streets  adja- 
cent to  places  of  public  resort.  In  fact,  as  my  Brother 
Alderson  has  just  observed,  if  a  highway  is  intended,  a 
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1862.  person  found  in  a  street,  with  intent  to  commit  felony, 
would  be  liable  to  be  convicted  under  this  Act,  though  no 
individual  or  carriage  had  been  in  the  street  for  a  week 
before. 

Aldebson,  B. — I  agree  that  the  prisoner  must  be  dis- 
charged. The  object  of  the  statute  is  to  protect  places 
where  a  great  quantity  of  valuable  property  is  likely  to  be 
collected,  and  which  persons  of  this  description  are  ready 
to  frequent  for  the  purpose  of  plunder.  The  legislature, 
therefore,  protects  in  the  first  instance  rivers,  canals, 
wharfs  &a,  and  the  streets  and  highways  leading  thereto. 
Then,  having  done  that,  it  goes  on  very  naturally  to  protect 
another  class  of  places,  viz.  places  of  public  resort,  where 
the  public  go  with  money  and  other  valuable  things  in 
their  pockets.  Then,  in  the  same  manner,  protection  is 
afforded  to  the  streets  and  places  adjacent  thereto.  But  it 
would  be  very  wrong  to  extend  the  Act  further,  and  say 
that  a  suspected  person  found  in  any  highway,  with  intent 
to  commit  a  felony,  is  liable  to  be  committed  as  a  vagrant 
I  cannot  bring  my  mind  to  any  such  conclusion ;  and  there- 
fore I  agree  that  this  commitment  is  bad,  and  that  the 
prisoner  ought  to  be  discharged. 

Prisoner  discharged. 
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Garbt  t;.  HA&Bia  j^p^  27. 


HIS  was  an  action  for  assault,  which  was  tried  before  Under  the  12th 
TcUfaurdy  J.,  at  the  last  Cornwall  Assizes,  when  a  verdict  CoantyCoartt 
was  found  for  the  plaintiff,  with  5/.  damages;  and  the  fi^rvtet* 
learned  Judge  certified,  under  the  13  &  14  Vict  c.  61,  s.  c^Ua  Jo^se 
12,  that  there  was  sufficient  reason  for  bringing  the  action  eer%  for  costs, 
in  the  Superior  Court.  Upon  this  certificate  the  Master  noorered  in  m> 
taxed  the  plaiatiflF  his  costa  ^f  ^IT 

tort  6/. 

Collier  now  moved  to  review  the  Master's  taxation. — The 
plaintiff's  right  to  costs  depends  upon  the  construction  of 
the  11th  and  12th  sections  of  the  County  Court  Extension 
Act,  13  &  14  Vict  a  61.  The  11th  section  enacts,  ''  That, 
if  in  any  action,  conmienced  after  the  passing  of  this  Act, 
in  any  of  her  Majesty's  Superior  Courts  of  Record,  in  cove- 
nant, debt,  detinue,  or  assumpsit,  not  being  an  action  for 
breach  of  promise  of  marriage,  the  plaintiff  shall  recover  a 
sum  not  exceeding  202^,  or  if,  in  any  action  commenced 
after  the  passing  of  this  Act,  in  any  of  her  Majesty's  Supe- 
rior Courts  of  Record,  in  trespass,  trover,  or  case,  not  be- 
ing an  action  for  malicious  prosecution,  or  for  libel,  or  for 
slander,  or  for  criminal  conversation,  or  for  seduction,  the 
plaintiff  shaU  recover  a  sum  not  exceeding  5L,  the  plaintiff 
shall  have  judgment  to  recover  such  sum  only,  and  no  costs, 
except  in  cases  hereinafter  provided,  and  except  in  the  case 
of  a  judgment  by  default,"  &c.  The  plaintiff  is  not  enti- 
tled to  costs  under  that  section,  inasmuch  as  he  has  reco- 
vered a  sum  not  exceeding  52^  Then,  by  section  12,  it  is 
provided,  "  that,  if  the  plaintiff  shall  in  any  such  ac- 
tion as  aforesaid,  recover  a  sum  less  than  the  sum  in  that 
behalf  hereinbefore  mentioned,  by  verdict,  and  the  Judge  or 
other  presiding  officer,  before  whom  such  verdict  shall  be 
obtained,  shall  certify,  &c.,  the  plaintiff  in  such  case  shall 
have  the  same  judgment  to  recover  his  costs  that  he  would 


/ 
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186S.  have  had  if  this  Act  had  not  pased."  The  sum  "  therein*- 
before  mentioned  "  is  52.,  consequently  the  Judge  had  na 
power  to  certify  under  that  section,  as  the  plaintiff  did  not 
recover  less  than  5i  This  may  be  a  casus  omissus,  but  the 
Court  are  bound  to  give  effect  to  the  grammatical  construc- 
tion of  the  statute,  and  cannot  correct  the  mistakes  of  the 
legislature.  \VaTke^  R — ^The  nseaning  of  the  12th  sectioii 
is,  that  if  the  plaintiff  does  not  recover  the  sum  which  en- 
titles him  to  costs  under  the  11th  section,  the  Judge  may 
certify  to  give  him  costs.  If  the  strict  grammatical  con- 
struction leads  to  an  absurdity,  the  language  of  the  statute 
may  be  modified.  Martin^  B. — Though  the  Court  cannot 
supply  an  omission,  they  may  read  a  statute  so  as  to  ren- 
der it  sensible  and  intelligible.]  The  37  Geo.  3,  a  111,  & 
3,  exempted  from  stamp  duty  any  indenture  of  apprentice- 
ship, ''where  a  sum  or  value  not  exceeding  lOZ.  shall  be 
given  or  contracted  with  or  in  relation  to  the  apprentice," 
and  that  was  held  not  to  apply  to  cases  where  no  sum  or 
value  was  given  or  contracted  for:  Rex  v.  Tht  InhabUants 
ofMahe  (a). 

Pollock,  C.  R — I  think  there  ought  to  be  no  rule.  I 
agree  that  where  the  language  of  a  statute  is  perfectly  plain, 
we  have  no  right  to  alter  it  in  order  to  correct  an  error  or 
omission  of  the  legislature.  But  where  the  question,  is 
one  of  construction,  and  there  are  several  different  modes 
of  reading  the  statute,  we  are  bound  to  adopt  that  which 
most  accords  with  the  intention  of  the  legislature.  Now, 
in  construing  these  sections,  Mr.  CoUier  assumes  that  there 
is  a  particular  sum  specifically  mentioned  in  the  11th  sec- 
tion, which  he  has  a  right  to  transfer  to  the  12th,  for  the 
'^  sum  in  that  behalf  hereinbefore  mentioned."'  But  that 
is  not  so;  the  one  clause  makes  one  provision,  the  following 
clause  another  provision.     It  is  manifest  that  the  12th 

(a)  3  A.  &  £.  631. 
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sectioii  was  intended  to  provide  for  cases  where  the  sum  1852. 
recoyered  would  not  cany  costs.  What  then  is  the  mean- 
ing of  the  words  "  the  sum  in  that  behalf  hereinbefore 
mentioned  ?''  It  is  clear  that  they  mean^  a  sum  which 
would  carry  costs.  By  so  reading  the  statute,  I  do  no  vio- 
lence to  its  language,  but  of  two  different  constructions 
select  the  one  which  appears  to  me  the  true  meaning  of 
the  language  of  the  legislatura 

Pabkb,  R — ^If  the  statute  is  to  be  read  according  to  its 
strict  grammatical  construction,  Mr.  Collier  is  right  But 
there  is  a  valuable  rule  which  has  been  acted  on  for  years, 
viz.  that  a  statute  must  be  construed  according  to  its  ordi- 
nary grammatical  signification,  unless  such  a  construction 
would  lead  to  some  repugnance  or  absurdity,  in  which 
case  the  language  may  be  modified  so  as  to  avoid  that 
This  case  falls  within  that  rule.  In  order  to  make  sense 
of  these  sections,  we  must  construe  them  in  the  manner 
suggested  by  the  Lord  Chief  Baron.  The  words  in  the 
1 2th  section,  ^^  the  sum  in  that  behalf  hereinbefore  men- 
tioned,'' mean,  a  sum  which  would  entitle  the  plaintiff  to 
costs;  and  if  a  less  sum  than  that  is  recovered,  the  Judge 
has  power  to  certify. 

Platt,  B. — These  two  sections  must  be  read  with  a  can- 
did mind,  and  a  desire  to  understand  the  intention  of  the 
l^islature.  No  one  could  imagine  that  the  legblature 
meant,  that  where,  in  actions  of  contract,  the  plaintiff  re- 
covered 20Z.,  the  Judge  should  not  have  power  to  certify 
for  costs;  but  where  the  verdict  was  for  192.  19&  Ujd  he 
should  have  that  power;  or  if,  in  actions  of  tort,  the  ver- 
dict was  for  52L,  the  Judge  could  not  certify,  but  if  it  was 
for  one  farthing  less  he  might  That  being  an  obvious  ab- 
surdity, we  must  give  a  reasonable  construction  to  the 
1 2th  section,  and,  for  that  purpose,  look  to  the  meaning 
of  the  legislature  as  collected  from  the  two  sections  read 
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185S.  together.  If  the  sum  recovered  exceeds  2M.  in  actions  of 
contract,  or  51.  in  actions  of  tort,  the  plaintiff  is  entitled  to 
costs  without  the  interference  of  the  Judge ;  but  if  not,  it  is 
in  the  discretion  of  the  Judge  to  give  costs  under  the  12th 
section.  It  is  no  answer  to  say  that  this  is  a  casus  omis- 
sus, if  by  reading  both  sections  together  we  can  find  out 
the  meaning  of  the  legislature.  It  is  perfectly  plain  to 
my  mind  that  the  person  who  penned  this  Act,  instead  of 
using  the  words  ^'not  exceeding,"  put  in  the  12th  section 
the  words  ^*  less  than."  If  the  former  words  be  substitut- 
ed, the  meaning  is  clear.  Since  then  the  intention  of  the 
legislature  is  manifest,  we  ought  not  to  tie  ourselves  to  a 
literal  reading,  which  would  do  substantial  injustice. 

Martin,  B — I  am  of  the  same  opinion.  Even  upon  a 
literal  construction  of  the  statute,  Mr.  Collier  fails.  The , 
language  of  the  1 2th  section  is,  '^  if  the  plaintiff  in  any  such 
action  as  aforesaid  shall  recover  less  than  the  sum  in  that 
behalf  hereinbefore  mentioned:"  it  is  not "  recover  the  sum 
hereinbefore  mentioned,"  but  "  the  sum  in  UuU  hehalf)iet^ 
inbefore  mentioned,"  which  points  to  the  sum  which,  imder 
the  previous  section,  entitles  the  plaintiff  to  costs.  I  fur- 
ther think  that  we  ought  to  read  this  Act  of  Parliament  as 
we  would  any  other  document,  with  a  view  to  understand 
it,  and  give  it  a  reasonable  construction.  The  legislature 
clearly  meant  that,  when  the  sum  recovered  was  not  more 
than  201.,  or  51.,  as  the  case  might  be,  the  Judge  should  have 
power  to  give  the  plaintiff  costs. 

Rule  refused. 
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Key  and  Others  v.  Cotesworth  and  Others.  j/_  3^ 

Assumpsit  for  money  received  by  the  defendants  for  in  i845  the 
the  use  of  the  plaintiffs. — Plea,  non  assumpserunt;  upon  commiirion 
which  issue  was  joined.  y«n*» "» Lo"- 

don,  wrote  to 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings  the  piainti£b, 
after  last  Trinity  Term,  it  appeared  that  the  action  was  Madraa,  aa'foi- 
brought  to  recover  the  sum  of  671L  15*.  9(i,  being  the  Il*JJ*^j^ 
proceeds  of  two  cargoes  of  Indian  silk  handkerchiefs,  con-  ^  Meiari.  K. 
signed  by  the  plaintiffs,  merchants  at  Madras,  canying  on  gow,  we  beg 
business  under  the  firm  of  Bunny  &  Co.,  to  the  defendants,  JSt^J^your  fil^ 
merchants  in  London,  under  the  following  circumstances,  ^**"  *?  ^f  **" 

...  *«nt  of  1600/L, 

which  were  mamly  admitted  on  both  sides: — ^In  the  year  to  be  applied 
1845,  Messrs.  Eilgour  &;  Leith,  merchants  at  Glasgow,  were  of  an  oider 
desirous,  through  the  defendants,  their  London  agents,  of  ^^^^  Madraa 
procuring  Indian  silk  handkerchiefs  from  the  plaintiffs  at  i>an<ikerchicf» 

and  for  coat  of 
which,  aa  pro- 
duced, yon  draw  on  ua  at  the  cnttomary  date,  on  forwarding  bills  of  lading  to  onr  order.**  In  con- 
lequence  of  this  letter,  two  orders  given  byK.  ft  L.  were  executed  by  the  plaintiffs,  who  forwarded 
the  goods  and  bills  of  hiding  to  the  defendants,  and  they  accepted  and  paid  bills  dnwn  on  them  in 
accordance  with  the  letter.  In  February,  1847,  K.  &  L.  wrote  to  the  pkintiifs,  inclosing  patterns 
for  a  third  order,  and  saying,  **  Yon  will  draw  for  cost,  and  consign  goods  as  before.*'  The  phiin- 
tiffs  executed  this  order,  and  on  the  21st  of  August  shipped  the  goods  on  account  of  K.  &  L.,  and 
sent  to  the  defendants  the  invoice  and  bill  of  lading  inclosed  in  a  letter,  saying,  **  We  have  as 
usual  drawn  upon  yon  at  six  months  for  the  equivulent  of  the  amount  of  invoice.**  The  bill  of 
lading  stated  the  goods  to  have  been  **  shipped  by  the  plaintii&,  and  to  be  deliverable  to  the  de-r 
fondants  or  their  assigns,  on  payment  of  freight.'*  The  invoice  stated,  that  the  goods  were  ^  con- 
signed to  the  defendants  on  account  and  risk  of  K.  &  L.**  The  letter  containing  the  bill  of  lading 
and  invoice  was  received  by  the  defendants  on  the  26th  of  August,  and  the  goods  arrived  in  Lon- 
don on  the  21  St  of  October.  On  the  same  day,  the  plaintiffs'  agent  received  a  bill  drawn  against 
the  goods,  and  caused  it  to  be  presented  to  the  defendants  for  acceptance,  but  they  refused  to 
accept  it.  On  the  27th  of  October  K.  ft  L.  stopped  payment  The  goods  were  received  by  the 
defendants  under  the  bill  of  hiding,  and  sold,  and  the  proceeds  retained  by  them.  On  the  4th  of 
March,  1848,  the  plaintiffs  gave  ue  defendants  notice  that  they  chiimed  to  stop  the  goods  in  tnm»- 
itn,  the  defendants  having  refused  to  accept  the  bills;  and  the  phuntifii  subsequently  brought  an  ac- 
tion to  recover  the  proceeds  of  the  sale  as  money  received  for  their  use: — Heldy  first,  that  it  was 
a  question  for  the  Judge,  and  not  for  the  jury,  to  decide  whether,  under  the  circumstances,  the 
proper^  in  the  goods  vested  absolutely  in  K.  ft  L.,  or  merely  conditionally  on  the  acceptance  of 
the  bill  by  the  defendants. 

Secondly,  that  the  contract  was  not  subject  to  the  condition,  either  precedent  or  subsequent, 
that  the  defendants  should  accept  the  bill,  but  that  the  property  in  the  goods  vested  absolutely  in 
K.  ft  L.  upon  the  deliveiy  on  board  the  ^ip  and  transmission  of  the  bill  of  huling  to  the  defend- 
ants. 

Also,  that  if  the  plaintift  had  intended  to  preserve  their  right  of  property  in  the  goods  until  the 
bill  was  accepted,  they  should  have  transmitted  the  bill  of  lading  indorsed  in  bbuik  to  an  agent,  to 
be  delivered  over  only  in  case  the  bill  was  accepted. 
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1852.        Madras ;  and  accordingly,  on  the  7th  August,  1 845,  Kil- 
^\y        gour  &  Leith  wrote  to  the  defendants  as  follows: — 

CoTEswoRTu.  «  ^Q  beg  to  acknowledge  the  receipt  of  your  farours  of 
Slst  ult  and  5th  inst.  We  find  it  does  not  answer  your  views 
to  execute  our  friends'  order  for  India  goods.  We  thought 
you  would  have  considered  this  not  as  an  isolated  trans- 
action, but  as  one  connected  with  our  account^  and  that  of 
our  friends,  whose  other  business  we  have  directed  to  come 
through  your  house,  and  which  will  extend  to  12,0001.  or 
15,0002.  per  annum.  It  certainly  will  take  some  time  be- 
fore the  first  order  can  be  brought  forward,  but  afterwards 
the  same  quantity  would  be  required  every  three  or  four 
months.  We  did  not  think  the  liability  great,  as  the  goods 
would  of  course  remain  under  your  control  till  settled  for. 
However,  t^  save  all  trouble  in  the  ordering,  &a,  we  have 
arranged  to  have  the  goods  made  in  Madras,  and  shipped 
from  thence  to  England ;  we  presume  you  will  take  them  as 
a  consignment,  and  on  receipt  of  bill  of  lading  accept  for 
same.    We  will  thank  you  to  say  as  to  this  soon." 

In  answer  to  that  letter,  the  defendants,  on  the  9th  of 
August,  wrote  to  Kilgour  &  Leith  in  these  terms: — 

"We  will  answer  your  proposition  respecting  the  credit 
for  the  purchase  of  Madras  handkerchiefs :  in  the  meantime 
please  to  inform  us  at  what  date  your  friends  would  draw 
on  us  for  the  cost;  whether  you  contemplate  putting  us 
in  funds  at  their  maturity,  or  do  you  intend  the  credit  we 
have  granted  to  you  to  be  made  available  in  part  for  this 
business.'* 

On  the  11th  of  August,  Kilgour  &  Leith  wrote  to  the 
defendants  as  follows: — 

''  The  drafts  for  the  Indian  goods  would  be  at  six  months' 
sight,  and  accompanied  by  bill  of  lading.  We  propose  you 
accept  for  these  goods  as  against  a  consignment  of  produce, 
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ve  proyiding  funds  at  maturity,  or  before  if  re-«hipped  to         1852. 
the  West  Indies.    We  do  not  intend  that  the  credit  we 
have  at  present  with  you  shall  be  made  available  for  this 
business,  we  want  the  handkerchiefs  to  represent  the  draft 
against  them  till  shipped  for  our  friends  in  the  West'' 

On  the  18th  of  August,  the  defendants  wrote  to  Eilgour 
&  Leith  in  these  terms: — 

"  With  reference  to  the  credit  you  require  for  the  cost 
of  India  goods  to  be  ordered  from  Madras,  we  are  willing 
to  grant  it  you,  knowing  the  firm  to  whom  you  transmit 
the  order:  we  will  send  you  the  necessary  letter  of  credit" 

On  being  informed  that  the  plaintiffs  were  the  persons  to 
whom  Messrs.  Eilgour  &  Leith  desired  the  letters  of  credit 
to  be  given,  on  the  17th  of  September,  the  defendants  wrote 
to  the  plaintiffs  as  follows: — 

''At  the  request  of  Messrs  Eilgour  &  Leith  of  Glas- 
gow, we  beg  to  open  credit  in  your  favour  to  the  extent  of 
1500{.,  to  be  applied  to  the  execution  of  an  order  they  have 
given  you  for  Madras  handkerchiefs,  and  for  cost  of  which, 
as  produced,  you  may  draw  on  us  at  the  customary  date, 
on  forwarding  bills  of  lading  to  our  order,  and  timely  or- 
ders for  insurance/' 

.  On  the  7th  of  November,  the  plaintiffs  wrote  to  the  de- 
fendants— 

'*  We  have  the  pleasure  to  acknowledge  the  receipt  of 
your  letter  on  the  I7th  of  September,  handed  to  us  by 
Messrs.  Scott,  Bell,  &  Co.,  authorising  us  to  draw  on  you 
to  the  extent  of  1500/.,  in  execution  of  an  order  for  hand- 
kerchiefs, on  account  of  Messrs.  Eilgour  &  Leith  of  Grlas- 
gow.  We  shall  gladly  avail  of  this  authority,  shipping  the 
goods  to  your  order,  and  giving  you  timely  advice,  that 
you  may  effect  insurance  on  your  side." 

The  plaintiffs  accordingly  executed  the  order,  and  for- 
warded the  goods  and  bill  of  lading  to  the  defendants,  who 
received,  accepted,  and  paid  the  bills  drawn  on  them,  in 
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1852.        accordance  with  the  letter  of  the  1 7th  of  September,  to  the 
^f^y         extent  of  15001.  therein  mentioned;  and  this  transaction 
^'  was  closed. 

Ck>TB8W01lTft. 

On  the  5th  of  February,  1847,  Messrs.  Kilgour  &  Leith 
wrote  to  the  plaintiffs  as  follows: — 

"  Inclosed  are  patterns  (^  a  third  order  for  handkeiv 
chiefs,  which  we  will  thank  jou  to  have  put  in  hand  im- 
mediately on  receipt.  This  order  has  been  too  long  delayed, 
and  if  you  can  by  any  means  hurry  execution  we  shall 
feel  particularly  obliged.  You  will  draw  for  cost  and  con- 
sign goods  as  before." 

The  patterns  were  inclosed,  together  with  a  detail  of  the 
order.  The  goods  thus  ordered  were  shipped  for  England 
in  two  vessels,  the  "  Providence,''  and  the  "  Essex."  The 
goods  by  the  "Providence"  were  shipped  on  the  2l8t  of 
August,  1847;  and  they,  as  weU  as  the  goods  shipped  in 
the  "  Essex,"  were  stated  in  the  admissions  to  have  been 
shipped  on  the  said  order,  and  on  account  of  Messrs.  Kil- 
gour &  Leith. 

On  the  same  day  (21st  of  August,  1847)  the  plaintiffs 
wrote  to  the  defendants  as  follows: — 

"  By  the  desire  of  our  mutual  friends,  Messrs.  Kilgour 
&  Leith,  of  Glasgow,  we  beg  to  hand  you  herewith  invoice 
and  bill  of  lading  for  nine  cases  Madras  handkerchiefs, 
shipped  on  the  "  Providence,"  Captain  S.  Hicks,  to  your 
address,  and  against  which  we  have  as  usual  drawn  upon 
you  at  six  months  for  the  equivalent  of  the  amount  of  in- 
voice, in  3692. 28,  Id.,  being  at  the  current  exchange  of  2$. 
per  rupee,  and  which  will  no  doubt  be  duly  protected. 
These  goods  have  been  placed  in  a  cabin  to  prevent  the 
chance  of  their  sustaining  injury  from  the  cargo,  and  a« 
they  have  not  been  insured,  we  trust  you  will  cover  the 
risk  on  your  side." 

The  bill  of  lading  and  invoice  mentioned  in  this  letter 
were  inclosed,  and  the  letter  and  its  contents  received  by 
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the  defendants  on  the  26th  of  October  in  due  course.    The        1852. 
bill  of  lading,  which  bore  date  the  21  st  of  August,  was  as 
follows: — 

"  Shipped  in  good  order  and  well  conditioned,  by  Bunny 
&  Co.,  (the  plaintiffs)  in  and  upon  the  good  ship  called 
the  *^  Providence,"  whereof  is  master  for  this  present  voy* 
age,  Hicks^  and  now  riding  at  anchor  in  the  Roads  of 
Madras,  and  bound  for  Jx>ndon. 


3 

S.  34  and  47,  two  cases. 

3 

SS.  48  and  46,  four   do. 
1 
SSS.  31  and  33,  three  do. 


'  Madras  Handkerchief. 


being  marked  and  numbered  as  in  the  margin,  and  are  to 
be  delivered  in  the  like  good  order  and  well  conditioned  at 
the  aforesaid  port  of  London  (the  act  of  Gt>d,  the  king's 
enemies,  be.  excepted)  unto  Messrs.  Cotesworth,  Powell, 
&  Pryor,  or  to  their  assigns,  they  paying  freight  for  the  said 
goods  on  delivery,  at  the  rate  of  6L  128.  M.  per  ton  of  fifty 
cubic  feet,  with  primage  and  average  accustomed." 

The  invoice  was  as  follows: — 

''  Madras,  21st  August,  1847. 
'^  Invoice  of  nine  case  of  Madras  handkerchiefs,  shipped 
by  the  undersigned,  (Bunny  &  Co.  the  plaintiffs),  on  board 
the  ''Providence,"  Captain  E[icks,  consigned  to  Messrs. 
Cotesworth,  Powell,  &  Pryor,  on  account  and  risk  of  Messrs. 
Eilgour  &  Leith,  Glasgow."  [Then  followed  a  list  of  the 
cases  and  prices.] 

The  goods  by  the  ''  Essex  "  were  shipped  on  the  9th  of 
October.  A  bill  of  lading,  indorsed  in  blank  by  the  plain- 
tiffs, and  an  invoice  substantially  in  the  same  form  as  the 
above,  were  inclosed  in  a  letter  from  the  plaintiffs  to  the 

rr2 
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1852.  defendants,  dated  the  1 2th  of  October,  and  which  was  re- 
ceived by  the  defendants  on  the  22nd  of  November.  This 
letter  was  as  follows: — 

"  By  desire  of  our  mutual  friends,  Messrs.  Eilgour&Leith, 
of  Glasgow,  we  have  the  pleasure  to  hand  you  herewith 
invoice  and  bill  of  lading  for  eight  cases,  Yentapollam 
handkerchiefs,  shipped  in  the  Essex,  Captain  W.  N.  How- 
ard, to  your  care,  and  we  have  as  usual  drawn  upon  you 
at  six  months  for  the  equivalent  of  the  amount  of  invoice 
in  3022. 13«.  8(2.,  being  at  the  current  exchange  of  1«.  11^(2. 
per  rupee,  and  which  will  doubtless  meet  due  honour.  We 
leave  the  insurance  to  be  effected  on  your  side.'" 

On  the  27th  of  October,  Messrs.  Eilgour  &  Leith  stop- 
ped payment.  The  goods  by  the  "  Providence  "  arrived  in 
London  on  the  21st  of  October,  the  goods  by  the  ''Essex" 
on  the  3rd  of  March,  1 848.  Both  parcels  were  received  by 
the  defendants  under  the  bills  of  lading,  and  both  were 
sold  by  them,  and  the  proceeds,  amounting  to  67R  15&  9dy 
sought  to  be  recovered  in  this  action,  received  by  the  de- 
fendants. Messrs.  Eilgour  &  Leith  were  before  and  at  the 
time,  and  still  are,  indebted  to  the  defendants  on  a  balance 
of  account  in  a  larger  sum. 

On  the  21st  of  October,  Scott^  Bell,  &  Co.,  the  plaintiffs' 
correspondents  in  London,  having  received  the  bill  drawn 
against  the  goods  by  the  "  Providence,"  caused  it  to  be 
presented  for  acceptance  to  the  defendants,  who  ultimately 
refused  to  accept  it  The  second  bill  was  also  presented 
for  acceptance  on  the  22nd  of  November,  and  dishonoured, 
and  both  bills  were  duly  protested.  On  the  4th  of  March, 
1848,  Messrs.  Oliverson  &  Co.,  the  plaintiffs'  attomies,  ad- 
dressed the  following  letter  to  the  defendants: — 

"  We  have  been  directed,  on  behalf  of  Messrs.  Bunny  & 
Co.,  of  Madras,  (the  plaintiffs),  to  give  you  notice,  that,  in 
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consequence  of  the  insolyency  of  Messrs.  Eilgour  &  Leitfav  1852. 
of  Glasgow,  on  whose  account  they  shipped  the  undermen*  i^^y 
tioned  goods,  they  claim  to  stop  the  said  goods  in  transitu. 
We  understand  that  bills  of  exchange  were  drawn  by 
Messrs.  Bunny  &  Co.  upon  you  in  payment  of  the  invoice 
cost  of  these  goods,  and  that  you  have  refused  to  accept 
these  drafts,  but  still  have  a  wish  to  retain  the  property. 
Messrs.  Bunny  &  Co.  are  advised,  that  as  you  have  thus 
refused  to  fulfil  the  terms  upon  which  the  goods  were  con-* 
signed  to  you,  and  as  the  goods  themselves  never  have 
reached  the  insolvent  house,  on  whose  behalf  they  were 
shipped,  the  transitus  is  not  at  an  end,  and  the  right  of 
stoppage  still  subsists.  The  goods,  therefore,  are  claimed 
on  behalf  of  Messrs.  Bunny  &  Co.,  who  are  willing,  and  we 
hereby  offer  on  their  behalf,  to  pay  you  any  claim  for 
freight  or  otherwise,  which  you  may  legally  have  upon  the 
goods.  We  give  you  this  notice  preparatory  to  such  stepa 
being  taken  on  behalf  of  Messrs.  Bunny  &  Co.  as  may  be 
advised  to  be  proper  to  enforce  the  delivery  of  the  pro- 
perty; and  it  is  conceived,  if  there  be  any  question  of  the 
right  of  stoppage  in  transitu,  there  can  be  no  doubt  that 
you  can  have  no  right  to  retain  the  property  when  you 
refuse  to  honour  the  bills  drawn  against  such  property. 
Messrs.  Bunny  &  Co.  have  remitted  the  triplicate  bills  of 
lading,  &c.,  and  Messrs.  Eilgour  &Leith's  original  letter  of 
orders.'' 

The  defendants  refused  to  deliver  up  the  goods  or  accept 
the  bills,  or  to  pay  the  invoiced  price.  The  plaintiffs  there- 
upon commenced  the  present  action.  On  behalf  of  the 
plaintiffs  it  was  contended,  that  the  sale  of  the  handker- 
chiefs was  subject  to  a  condition,  either  precedent  or  sub- 
sequent, that  the  defendants  should  accept  the  bills;  and 
they  having  refused  to  do  so,  the  condition  precedent  was 
never  performed,  and  the  property  and  right  of  possession 
remained  in  the  plaintiffs.     That,  at  all  events,  the  sale 
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1852.  was  subject  to  the  condition  subsequent,  that  the  defend- 
Kkt  &nt8  should  accept  the  bills,  and  if  not,  the  propertj  should 
CoTMwoBTH.  '^v®^*  which  condition  having  been  broken,  the  plaintiffs 
thereby  became  entitled  to  the  goods  or  their  proceeds. 
And  that,  whether  the  sale  was  on  a  condition  or  not,  was 
a  question  of  fact  for  the  jury.  On  the  part  of  the  defend- 
ants it  was  contended,  that  the  sale  was  not  on  condi- 
tion, but  an  absolute  sale;  that,  upon  the  shipment  of  the 
goods,  accompanied  by  the  transmission  of  the  bills  of  lad- 
ing to  the  defendants,  the  property  and  right  of  possession 
vested  absolutely  in  Messrs.  Eilgour  &  Leith;  and  that,  if 
the  plaintiffs  had  any  remedy  against  the  defendants,  it 
was  by  an  action  for  not  accepting  the  bills.  And  that 
whether  or  no  it  was  a  sale  on  condition,  was  a  question  of 
law  for  the  Judge,  and  not  one  of  fact  for  the  jury.  The 
learned  Judge  was  of  opinion  that  there  was  no  question 
for  the  jury,  and  nonsuited  the  plaintiffs. 

Sir  F.  Thesiger,  in  the  following  Term,  obtained  a  role 
nisi  to  set  aside  the  nonsuit  and  for  a  new  trial ;  against 
which 

Knowles  and  WHles  shewed  cause  (a). — The  plaintiffs 
cannot  maintain  this  action,  unless  they  were  the  owners 
of  the  goods  at  the  time  of  their  sale.  It  is  submitted, 
however,  that,  under  the  circumstances,  they  had  ceased  to 
have  any  interest  in  the  goods,  and  that  both  the  property 
and  right  of  possession  vested  in  Eilgour  &  Leith:  Alex- 
ander V.  Oardner  (6).  The  invoice  states  that  the  goods 
were  shipped  "on  account  and  risk"  of  Eilgour  &  Leith, 
and  any  loss  in  the  course  of  the  voyage  most  have  been 
sustained  by  them.  If  they  had  indorsed  over  the  bills  of 
lading,  the  indorsee  would  have  been  entitled  to  the  goods: 

(a)  The  case  was  argued  in      (April  27). 
Hilary  Term,  1852,  (Jan.  1 7),  and         (6)  1  Bing.  N.  C.  671. 
in  the  following  Easter  Tenn, 
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Lickbarrcw  y.  Mason  (a).    Since>  then,  the  plaintiffs  could        1852. 
not  have  mabtained  trover  if  the  bills  of  lading  had  been         j^'^^ 
negotiated,  how  can  they  now  recover  the  proceeds  of  the   ^      «• 
sale  as  money  received  for  their  use?    The  acceptance  of 
the  bills  by  the  defendants  was  not  a  condition  precedent 
to  the  vesting  of  the  property  in  Kilgour  &  Co.    In  Wilma- 
hurst  V.  Bawker  (b),  a  quantity  of  wheat  was  sold,  to  be  paid 
for  by  banker's  draft  in  London,  at  two  months,  to  be  re- 
mitted by  the  vendee  on  receipt  of  the  invoice  and  bill  of 
lading;  and  it  was  held  in  the  Exchequer  Chamber,  revers- 
ing the  judgment  of  the  Court  of  Common  Pleas,  that,  by 
the  delivery  of  the  wheat  on  board  a  vessel  for  the  account 
and  at  the  risk  of  the  vendee,  and  the  transmission  of  the 
bill  of  lading  indorsed  by  the  vendor,  the  latter  had  parted 
with  his  property  and  right  of  possession,  and  could  not 
stop  the  wheat  in  transitu,  on  failure  of  the  vendee  to  re- 
mit the  banker's  draft     So  here,  the  plaintiffs,  by  the 
transmission  of  the  bills  of  lading,  have  enabled  Kilgour 
&  Ca  to  deal  with  the  goods  as  their  own.    If  the,  plain- 
tiffs had  intended  to  retain  any  control  over  the  property, 
they  should  have  indorsed  the  bills  of  lading  specially,  or 
have  sent  them  to  their  agents,  with  the  bills  of  exchange 
annexed.    But  the  bills  of  lading  were  received  by  the 
defendants  before  the  plaintiffs'  agents  received  the  bills 
of  exchange,  which  shews  that  they  were  never  intended 
to  be  simultaneous  acts.    The  property  vested  absolutely 
in  Kilgour  &  Leith,  and  the  plaintiffs'  remedy  (if  any)  was 
by  an  action  against  the  defendants  for  not  accepting  the 
bills.     [Parke,  B. — Is  not  the  fact  of  the  bills  of  lading 
being  accompanied  with  that  stipulation,  evidence  for  the 
jury  that  the  plaintiffs  did  not  intend  the  property  to  pass 
unless  the  bills  were  accepted?]     There  was  nothing  for 
the  jury  to  determine,  because  there  was  no  evidence  from 
which  they  could  infer  a  condition  either  precedent  or 

(a)  2  T.  R.  63.  (b)  7  M.  &  Gr.  882. 
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Kkt 

V. 

C0TX8WORTU. 


banker's  draft,  the  mode  of  payment  agreed  on  In  that  case^ 
was  a  condition  precedent  to  the  vesting  of  the  property. 
In  that  case,  there  may  have  been  some  particular  facts  to 
go  to  the  jury,  but  at  all  events  it  was  only  the  obiter  dic- 
tum of  Lord  Abinger.  It  is  sufficient  to  say,  for  the  rea- 
sons before  given,  we  think  that,  in  this  case,  there  was 
no  question  of  fact  as  to  the  contract  to  be  submitted  to 
the  jury.  Several  other  cases  were  cited  on  collateral 
points,  to  which  it  is  unnecessary  to  refer.  The  rule  is 
therefore  discharged. 

Rule  discharged. 


April  29. 

Where  to  a 
plea  of  nul  tiel 
record  the 
plaintiff  replies 
tiel  record,  a 
two  days*  no- 
tice that  he 
will  prodnce 
the  record  ii 
sufficient. 


HaOUIRB   V.   EiNCAID. 

X  HIS  was  an  action  on  a  judgment,  to  which  the  defend- 
ant pleaded  nul  tiel  record.  On  the  24th  of  April,  the 
plaintiff  replied,  tiel  record ;  and  on  the  same  day  deli- 
vered the  issue,  with  notice  that  he  would  move  for  judg- 
ment upon  production  of  the  record  on  the  26th  of  April, 
which  was  the  dies  datus  in  the  replication.  On  the  26th 
of  April,  the  defendant  was  served  with  a  rule  for  judg- 
ment. 


Honyman  now  moved  for  a  rule  to  shew  cause  why  the 
trial  by  the  record,  the  rule  for  judgment,  and  all  subse- 
quent proceedings  should  not  be  set  aside,  on  the  ground 
that  the  notice  was  insufficient.  He  submitted  that  four 
days'  notice  should  have  been  given. 

Sed  Per  Curiam  (a). — The  notice  is  sufficient;  for  it  is 


(a)  PoUock,  C.  B.,  Parke,  B.,  Piatt,  B.,  Martin,  B. 
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a  notice  by  the  plaintiff  that  he  will  produce  his  own  re-         1862. 
cord;  and  the  defendant  has  only  to  come  and  see  that  it      maouirb 
proves  the  issuer 

Rule  refused. 


V, 
KiNCAID, 


Babbat  V,  Allen  and  Another%  April  15. 

Assumpsit  for  work  and  labour  &c. — Pleas:  non  as-  The  U  ft  15 
sumpserunt,  and  that  the  defendants  were  induced  to  make  not  mdered  a* 
the  promise  by  fraud  and  covin.  ^  •  compe- 

^  "^  tent  witness  for 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sit-  ©r  agwnit  her 

tings  after  Michaelmas  Term,  1851,  the  plaintiff's  case  was  dTii  proceed- 

pn>ved  by  a  witness  who  had  acted  as  the  agent  of  the  de-  ™*vvhether  the 

fendants  in  making  the  contract  in  respect  of  which  the  ^itimony  ofa 

°  "^  wife  It  admii- 

work  in  question  was  dona  The  defendants'  counsel  then  nUe  if  the  ob- 
proposed  to  call  the  wife  of  the  defendant  Allen  to  prove  oompetency^e 
fraud,  by  the  admissions  of  this  witness  in  her  presence.  ^^^^^^ 
It  was  objected  by  the  plaintiffs'  counsel,  that  the  14  &  15  ?*«  objection 

r\ii  ^ii«/»  ^  taken,  and 

Vict  c.  99  (a),  had  not  rendered  the  wife  a  competent  wit^  the  Jndge 

thereupon  rales 
that  the  eridence  is  inadmifiible,  although  the  counsel  for  the  opposite  party  is  afterwards  willing 
to  waire  the  objection,  the  Jndge  is  not  Sierefore  bound  to  admit  toe  evidence. 


(a)  The  following  are  the  ma- 
terial sectioiis : — 

Sect  1,  repeals  so  much  of  the 
6  &  7  Yict  c.  85,  as  provides  that 
the  said  Act  shall  ''not  render 
competent  any  party  to  any  snit, 
action,  or  proceeding,  individual- 
ly named  in  the  record,  or  any 
lessor  of  the  plaintiff  or  tenant 
of  premises  sought  to  be  recover- 
ed in  ejectment,  or  the  landlord 
or  other  person  in  whose  right 
any  defendant  in  replevin  may 
make  cognisance,  or  any  person 
in  whose  immediate  and  indivi- 
dual behalf  any  action  may  be 
brought  or  defended,  either  whol- 
ly or  in  part." 


Sect.  2.  <<  On  the  trial  of  any 
issue  joined,  or  of  any  matter  or 
question,  or  on  any  inquiry  ariA- 
ii^  in  any  suit,  action,  or  other 
proceedingin  any  Court  of  justice, 
or  before  any  person  having  by 
law,  or  by  consent  of  parties,  au- 
thority to  hear,  receive,  and  exa- 
mine evidence,  the  parties  there- 
to, and  the  persons  in  whose  be- 
half any  such  suit^  action,  or 
other  proceeding  may  be  brought 
or  defended,  shall,  except  as  here- 
inafter excepted,  be  competent 
and  compellable  to  give  evidence, 
either  viva  voce  or  by  deposition, 
according  to  the  practice  of  the 
Court,  on  behalf  of  either  or  any 
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ness;  and  the  learned  Judge  being  of  that  opinion,  refused 
to  admit  her  testimony.  Subsequently,  the  plaintiff's  coun* 
sel  offered  to  waive  the  objection ;  but  the  learned  Judge, 
notwithstanding,  refused  to  receive  the  evidence ;  and  a 
verdict  was  found  for  the  plaintiff. 

Qiffariy  in  the  following  Term,  obtained  a  rule  nisi  to 
Mt  aside  the  verdict,  and  for  a  new  trial,  on  the  grounds, 
firsts  that  the  above  statute  had  rendered  the  wife  a  com- 
petent witness;  secondly,  that,  if  not,  her  testimony  ought 
to  have  been  received  when  the  objection  was  waived. 

Herislet  now  shewed  cause. — Prior  to  the  1 4  &  15  Vict, 
c.  99,  it  was  a  settled  principle  of  law  that  husband  and 
wife  were  incompetent  as  witnesses  for  or  against  each 
other.  In  Hall  v.  Hill  (a),  which  was  an  action  for  wages 
earned  by  the  plaintiff^s  wife,  Raymond,  C.  J.,  refused  to 
allow  an  admission  by  the  wife,  that  she  had  received  202., 
to  be  given  in  evidence  against  the  husband.  [PktUy  B. — 
That  was  an  admission  by  an  unauthorised  agent]  In 
Davis  V.  Dinwoody  (i).  Lord  Kenyan,  C.  J.,  said,  ''  Inde- 
pendently of  the  question  of  interest,  husbands  and  wives 
are  not  admitted  as  witnesses  either  for  or  against  each 
other;  for,  being  so  nearly  connected,  they  are  supposed 
to  have  such  a  bias  on  their  minds  that  they  are  not  to 
be  permitted  to  give  evidence  either  for  or  against  each 


of  the  psrtieB  to  th^nid  suit,  uc" 
tion,  or  other  prooeedmg.*' 

Sect  3.  ^But  nothing  herein 
contained  shall  render  any  person 
who^  in  any  eriminal  proceeding, 
is  charged  with  the  oommiaaion 
of  any  indictable  offence,  or  any 
offence  puniriiable  on  aummazy 
oonvictioii,  competent  or  compel* 
laUe  to  give  evidence  for  or 
agaiDBt  himaelf  or  herself  or  shall 
render  any  person  compellable  to 


answer  any  question  tending  to 
criminate  himself  or  herself  or 
■hall  in  any  criminal  proceeding 
render  any  huaband  competent 
or  compellable  to  give  evidence 
(or  or  against  his  wife,  or  any 
wi£B  competent  or  compellable 
to  give  evidence  for  or  against 
her  husband.** 

(a)  2  Str.  1094. 

(b)  4  T.  H.  678. 
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Other/'  In  BuUer's  Nisi  Prius,  p.  286a,  it  is  said  that  "  hus-  J^^^ 
band  and  wife  cannot  be  admitted  to  be  witness  for  each 
other,  because  their  interests  are  absolutely  the  same,  nor 
against  each  other,  because  contrary  to  the  legal  policy  of 
marriage."  The  14  &  15  Vict  c.  99,  has  made  no  alteration 
in  this  respect  Since  the  passing  of  that  Act,  Lord  Truro^C, 
in  delivering  judgment  in  Percival  v.  Caney  (a),  said,  "  The 
long  established  rule  of  law  is,  that  a  wife  cannot  be  ex- 
amined for  or  against  her  husband;  and  no  alteration  has 
yet  been  made  in  that  established  rule  of  law.  It  is  a 
rule  founded  on  a  principle  which  is  more  valuable  even 
than  the  administration  of  justice — ^the  necessity  of  pre- 
serving the  confidence  and  happiness  of  domestic  life." 
[FoUock,  C.R — We  all  agree  that,  if  the  objection  be  taken, 
a  wife  is  not  admissible  as  a  witness.]  Then  her  testi- 
mony could  not  be  received,  even  though  the  objection 
was  waived.  The  consent  of  counsel  cannot  overrule  the 
discretion  of  the  Judge.  The  Court  is  bound  to  reject  a 
document  improperly  stamped,  notwithstanding  the  par- 
ties consent  that  it  shall  be  received.  Suppose  the  par- 
ties agreed  that  the  witnesses  should  not  be  sworn,  could 
the  Court  admit  their  testimony?  In  Taylor  on  Evidence, 
sect.  995,  it  is  said,  "  Whether  the  rule  may  be  relaxed  so 
as  to  admit  the  wife  to  testify  against  the  husband  by  his 
consent,  the  authorities  are  not  agreed.  Lord  Hardwicke 
was  of  opinion  that  she  was  not  admissible,  even  with  the 
husband's  consent;  and  this  opinion  has  been  followed  in 
America."  Reference  is  there  made  to  Barker  v.  Dixie  (b), 
where,  in  an  action  for  a  malicious  prosecution,  the  defend- 
ant was  willing  that  the  plaintiff's  wife  should  be  exam- 
ined;  but  Lord  Hardwicke  said,  "The  reason  why  the  law 
will  not  suffer  a  wife  to  be  a  witness  for  or  against  her 
husband,  is  to  preserve  the  peace  of  families;  and  there- 

(a)  Court  of  Chancery,  26th  January,  1852.    (6)  Cas.  tern.  Hard  w.  264. 
VOL.  VII.  S  S  EXCH. 
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18r>2.  tion,  the  Court  should  interpose,  and,  as  ministers  of  jus-* 
tice,  refuse  to  allow  it,  I  should  pause  before  I  concurred 
with  my  Lord  Chief  Baron.  In  this  case,  however,  my 
Lord  at  first  rejected  the  witness  as  incompetent,  and  it 
would  not  have  been  right  afterwards  to  allow  her  to  be 
examined  because  the  objection  was  waived.  With  re- 
spect to  the  main  question,  I  am  clearly  of  opinion  that  a 
wife  is  not  a  competent  witness  in  a  civil  suit  in  which 
her  husband  is  a  party.  She  was  incompetent  by  the 
common  law, — I  do  not  stop  to  inquire  whether  on  the 
ground  of  interest,  or  on  what  other  ground, — and  when 
we  look  at  the  statute  14  &  15  Vict  c.  99,  it  is  clear  that 
it  was  never  meant  to  render  a  wife  a  competent  witness 
for  or  against  her  husband.  The  6  &  7  Vict.  c.  85,  "  for 
improving  the  law  of  evidence,"  enacts,  "  that  no  person 
uiFered  as  a  witness  shall  hereafter  be  excluded,  by  reason 
of  incapacity  from  crime  or  interest,  from  giving  evidence, 
either  in  person  or  by  deposition,  according  to  the  practice 
of  the  Court,  on  the  trial  of  any  issue  joined,  or  of  any 
matter  or  question  or  on  any  inquiry  arising  in  any  suit, 
action,  or  proceeding,  civil  or  criminal,  in  any  Court,  or 
before  any  judge,  jury,  sheriff,  coroner,  magistrate,  officer, 
or  person  having,  by  law  or  by  consent  of  parties,  autho- 
rity to  hear,  receive,  and  examine  evidence;  but  that  every 
person  so  offered  may  and  shall  be  admitted  to  give  evi- 
dence on  oath,  or  solemn  affirmation  in  those  cases  where- 
in affirmation  is  by  law  receivable,  notwithstanding  that 
such  person  may  or  shall  have  an  interest  in  the  matter 
in  question,  or  in  the  event  of  the  trial  of  any  issue,  mat- 
ter, question,  or  inquiry,  or  of  the  suit,  action,  or  proceed- 
ing in  which  he  is  offered  as  a  witness,  and  notwithstand- 
ing that  such  person  offered  as  a  witness  may  have  been 
previously  convicted  of  any  crime  or  offence."  All  objec- 
tions on  the  ground  of  interest  being  thus  taken  away,  the 
Act  goes  on:  ''Provided,  that  this  Act  shall  not  render 
competent  any  party  to  any  suit,  action,  or  proceeding  in- 
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dividually  named  in  the  record,  or  any  lessor  of  the  plain-  1852. 
tiff  or  tenant  of  premises  sought  to  be  recoyered  in  eject- 
ment, or  the  landlord  or  other  person  in  whose  right  any 
defendant  in  replevin  may  make  cognisance,  or  any  person 
in  whose  immediate  and  individual  behalf  any  action  may 
be  brought  or  defended,  either  wholly  or  in  part,  or  the 
husband  or  wife  of  such  persons  respectively,"  &c.  So  that 
this  Act  has  repealed  all  objections  on  account  of  interest, 
except  in  the  cases  of  the  persons  enumerated  in  the  pro- 
viso. Then  the  effect  of  the  first  section  of  the  14  &  15 
Vict  a  99,  is  to  render  competent  a  portion  of  those  per- 
sons, but  not  alL  It  repeals  so  much  of  the  proviso  of  the' 
former  Act,  as  declares  that  nothing  in  it  shall  "  render 
competent  any  party  to  any  suit,  action,  or  proceeding  in- 
dividually named  on  the  record,"  &c.  And  the  2nd  sec- 
tion renders  competent  the  parties  to  a  suit  But  it  leaves 
out  of  that  category  the  husbands  and  wives  of  the  liti- 
gant parties,  and  consequently  they  remain  as  incompetent 
as  before.  The  only  colourable  argument  in  favour  of  the 
defendant  is  that  founded  on  the  language  of  the  subse- 
quent section,  by  which  it  is  provided,  perhaps  unneces- 
sarily, that  nothing  therein  contained  shall,  *^  in  any  crimi- 
nal proceeding,"  render  any  husband  or  wife  competent  or 
compellable  to  give  evidence  for  or  against  each  other.  It 
is  argued  that  from  those  negative  words  we  are  to  imply 
the  affirmative,  viz.  that  they  are  to  be  competent  in  civil 
casea  I  think  we  ought  not.  Possibly  the  third  section 
is  not  worded  as  it  ought  to  have  been;  but  no  doubt  the 
legislature  contemplated  that,  in  the  ordinary  course  of 
things,  husband  and  wife  would  be  more  likely  to  be  offer- 
ed as  witnesses  for  or  against  each  other  in  criminal  pro- 
ceedings, and  therefore,  in  order  to  guard  against  that, 
declared  that  they  should  not  be  competent  in  such  cases. 
This  is  not  the  first  time  that  I  have  had  occasion  to  con- 
sider the  point.     Immediately  after  the  Act  passed,  I  gave 


616  EXCHEQUER   REPORTS. 

1852.        it  a  great  deal  of  consideration,  and  am  satisfied  that  it 
Babbat       was  never  intended  to  make  a  wife  a  competent  witness 
for  or  against  her  husband. 


V. 

Allbn. 


Platt,  R — I  am  of  the  same  opinion,  and  for  the  same 
reasona 

Martin,  B. — ^I  am  of  the  same  opinion.  The  proyision 
in  the  third  section,  which  is  relied  on,  is  nothing  more 
than  what  constantly  occurs.  During  the  passage  of  a 
biU  through  Parliament,  it  is  suggested  that  some  evil  or 
inconvenience  may  result  from  a  particular  enactment 
Then  it  is  said,  that  shall  be  provided  for,  so  that  no  pos- 
sible objection  can  arise.  The  presence  of  a  clause  thus 
introduced  ought  not  to  be  made  the  foundation  of  an 
argument  in  construing  the  statute.  In  the  present  case, 
the  wife  was  called  and  the  objection  made;  and  I  think 
the  Lord  Chief  Baron  was  right  in  rejecting  her  evidence. 
The  counsel  for  the  plaintiff  then  withdrew  the  objection, 
but  his  Lordship  said  in  substance,  "  you  need  not  do  so, 
for  I  am  convinced  that  I  am  right/'  If  the  question  had 
been  as  to  the  general  right  of  counsel  to  waive  an  objec- 
tion to  inadmissible  evidence,  I  agree  with  my  Brother 
Parke  that  it  would  be  a  matter  for  consideration. 

Pollock,  C.  B. — I  agree  that  the  rule  ought  to  be  dis- 
charged. The  effect  of  this  statute,  when  read  with  refer- 
ence to  the  6  &  7  Vict.  c.  85,  is  quite  clear.  Lord  Truro,  in 
one  of  his  judgments,  explains  how  the  third  section  of 
the  14  &  15  Vict,  a  99,  came  to  be  so  framed.  But  while 
I  allude  to  the  subject,  I  must  at  the  same  time  state,  that 
the  history  of  a  clause  in  a  statute  is  certainly  no  ground 
for  its  interpretation  in  a  Court  of  law;  and  I  would  guard 
myself  against  being  considered  as  resorting  to  any  such 
means.     It  must  be  admitted  that,  under  the  third  section, 
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there  is  room  for  the  maxim  "  expressio  unius  est  exclu-        1852. 
sio  alterius;"  but  the  first  section  goes  the  other  way;  and, 
in  my  opinion,  the  inference  deducible  from  that  section 
is  stronger  than  the  inference  to  be  drawn  from  the  third. 
Therefore  I  think  that  the  wife  was  not  admissible. 

With  respect  to  the  other  point,  in  my  opinion,  a  Judge 
is  bound  to  administer  the  whole  law  of  evidence;  and 
although  a  practice  has  crept  in  of  admitting  inadmissible 
evidence  by  consent,  still  that  is  a  matter  for  the  discre- 
tion of  the  Judga  The  cases  which  have  been  adverted 
to  with  reference  to  waiving  the  objection  to  an  interested 
witness  scarcely  apply;  for,  strictly  speaking,  all  objections 
to  the  competency  of  a  witness,  on  the  score  of  interest, 
ought  to  be  taken  on  the  voir  dire,  before  the  witness  is 
sworn.  Therefore,  in  those  cases  where  persons  have  been 
examined  by  consent,  although  they  had  an  avowed  in- 
terest, it  was  only  going  back  to  the  old  law ;  and  afte^r 
the  witness  was  sworn,  there  was,  in  truth,  no  objection 
to  waive.  I  think  that  it  is  in  the  discretion  of  the  Judge 
whether  he  will  admit  the  evidence  objected  to ;  otherwise, 
if  the  parties  agreed  that  a  witness  should  give  his  evi- 
dence unsworn,  or  if  a  person  openly  declared  himself  an 
atheist,  I  do  not  see  why  those  persons  might  not  be  ex- 
amined. The  consent  of  the  parties  will  not  entitle  them 
to  use  an  affidavit  which  is  inadmissible.  Some  additional 
light  may  be  thrown  on  the  subject  by  this  circumstance, 
— that  when  parties  are  to  be  examined  in  a  Court  of  law, 
under  an  order  of  a  Court  of  equity,  the  order  is  positive 
that  the  witnesses  shall  be  examined,  which  would  be 
useless  unless  the  Court  had  power  to  reject  them  notwith- 
standing the  consent  of  the  parties.  I  think  that  the 
Judge,  in  his  discretion,  has  a  right  to  insist  on  the  law  of 
England  being  administered;  and,  when  any  departure 
from  it  is  proposed,  to  say  to  the  parties,  "  You  shall  not 
make  a  law  for  yourselves."     I  agree,  however,  that  this 


618  EXCHEQVBB  REPORTS. 

1852.  rule  ought  to  be  discharged,  inasmuch  as  the  witness  was 
incompetent,  and,  upon  the  objection  being  taken,  the 
Judge  so  decided;  and  after  that  it  is  too  late  to  contend 
that  the  witness  ought  to  have  been  examined. 

Rule  discharged. 


Williams  v.  Roberts  and  Others. 

AprU  26. 
To  a  deciara-      A  RESP ASS. — ^The  declaration  stated,  that  the  defendants 
for  br^Si^d  l^roke  and  entered  a  certain  close  of  the  plaintiff,  called 

entering  a  close 

of  the  plaintiff  called  the  stable,  and  breaking  the  doors  thereof  and  for  seizing  and  canying  awaj 
dirers  goods  and  chattels  of  the  plaintiff  therein,  the  defendant  pleaded,  under  the  1 1  Geo.  2,  a 
19,  s.  1,  that,  at  the  time  when  the  trespasses  were  committed,  one  0.  0.  was  tenant  of  certain 
premises  to  the  defendant  at  a  certain  rent,  and  that  half  a  yearns  rent  waa  then  due  to  the  defend- 
ant from  the  said  O.  O.,  and  in  arrear  and  unpaid;  and  that,  within  thirty  days  before  the  said  time 
when  &c.,  0.  0.  fraudidently  and  ckmdestinely  conveyed  from  the  premises  held  by  him  as  such  te- 
nant,  the  goods  and  chattels  in  the  declaration  mentioned,  being  the  proper  goods  and  chattels  of 
the  said  O.  O.,  in  order  to  preTent  the  defendant  from  distraining  them  for  the  rent  in  arrear;  and 
that,  because  ^e  said  goods  and  chattels  so  fraudulently  and  clandestinely  conreyed  by  0.  0.  still 
remained  in  the  said  close  in  which,  &c>,  and  were  there  locked  up,  to  prevent  them  from  being 
seized  as  a  distress  for  the  said  arrears  of  rent,  the  defendant,  whilst  the  rent  remained  due,  and 
within  thirty  days  after  the  said  goods  and  chattels  had  so  been  clandestinely  and  fraudulently  con- 
Teyed  and  locked  up,  entered  the  said  close,  in  order  to  seize  and  take  the  said  goods  and  ehatteb 
as  a  distress  fur  the  said  arrears  of  rent  so  due,  and  did  at  the  time  when,  &c.,  and  within  thirty 
days  after  the  said  goods  and  chattels  had  been  so  conyeyed  as  aforesaid,  seize  them  as  a  distress  lor 
the  said  arrears  of  rent;  and  that,  because  on  that  occasion  the  said  goods  and  chattels  were  put  and 
kept  in  the  close  locked  up,  so  as  to  prevent  them  from  being  seized  as  a  distress  for  the  said  arrean 
of  rent,  and  so  that  the  defendant  could  not,  without  breaking  open  and  entering  the  said  close, 
seize  the  said  goods,  the  defendant  was  obliged  and  did,  in  order  to  seize  the  said  goods,  first  call- 
ing to  his  assistance  the  constable  of  the  place  where  the  said  close  and  goods  were,  aocording  to 
the  form  of  the  statute,  and  with  his  aid  and  assistance,  in  the  day-time  break  open  and  enter  the 
said  close,  in  order  to  seize  the  said  goods  and  chattels  for  the  said  arrears  of  rent,  according  to  the 
statute;  and  that  the  defendant  in  so  doing  did  no  unnecessary  damage,  &c. 

Held^  first,  that  although  it  was  stated  in  the  plea  that  the  goods  were  the  tenant*s  at  the  time  of 
the  removal^  it  admitted  Uiem  to  be  the  plaintiff  *s  at  the  time  of  the  seizure^  as  ayened  in  the  dedan- 
tion,  and  therefore  that  the  plea  was  not  objectionable  in  form,  as  amounting  to  an  aigumoitatiye 
traverse  that  at  the  time  of  the  trespass  they  were  the  goods  of  the  plaintiff. 

Heidy  secondly,  that  the  plea  afforded  a  good  prim&  facie  defence  to  the  action  within  the  11  Oeo. 
2,  c.  19,  s.  1.  It  is  unnecessary,  in  a  pica  finamed  under  this  statute,  to  shew  that  the  goods  have 
not  been  made  the  subject  of  a  bond  fide  sale  to  persons  not  privy  to  tiie  fraudulent  removal,  as 
provided  by  the  2nd  sect ;  that  fitct  must  be  replied. 

It  is  also  unnecessary  to  state  in  the  plea  that  the  party  npon  whose  land  the  goods  are  seized  is 
privy  to  the  fraud;  and  a  previous  request  is  unnecessary,  in  order  to  give  the  landlord  the  right  to 
break  into  the  premises  for  the  purpose  of  seizing  the  goods. 


ROBXRTS. 
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the  stable,  in  the  county  of  Carnarvon,  and  broke  open,  1852. 
pulled  down,  and  damaged  two  doors  of  the  plaintiff,  of  willums 
and  belonging  to  the  said  close,  and  then  broke  and 
spoiled  divers  locks  of  the  plaintiff  belonging  to  the  said 
doors,  and  then  seized  divers  goods  and  chattels  of  the 
plaintiff,  to  wit,  five  horses  &c.  therein,  and  then  took  and 
carried  away  the  same,  and  converted  them  to  the  defend- 
ants' own  use,  &c. 

The  defendants  pleaded,  first,  not  guilty;  secondly,  that 
the  said  close,  doors,  &c.,  were  not  the  plaintiff's,  modo  et 
form&;  thirdly,  that  the  goods  and  chattels  were  not  the 
plaintiff's,  modo  et  forma.  Upon  these  pleas  the  plaintiff 
joined  issue. 

The  defendants  pleaded,  fourthly,  to  the  whole  declara- 
tion, that  one  Owen  Owens  for  a  long  time,  to  wit,  for  the 
space  of  half  a  year  next  before  and  ending  on  the  1st 
day  of  September,  1850,  and  from  thence  until  and  at  the 
said  times  when  &c.,  held  and  enjoyed  a  certain  water  com* 
mill  and  premises,  situate  in  the  parish  of  Aber,  in  the 
county  of  Carnarvon,  under  and  by  virtue  of  a  certain  de- 
mise thereof  theretofore,  to  wit,  on  the  1st  day  of  Septem- 
ber, 1849,  made  by  the  defendant  E.  G.  Roberts  to  the  said 
0.  Owens,  for  the  term,  to  wit,  of  one  year  from  thence 
next  ensuing,  and  so  on  from  year  to  year,  and  so  long  as 
the  said  defendant  and  the  said  0.  Owens  should  respect- 
ively think  fit,  at  and  under  the  yearly  rent  of  130!.,  paya- 
ble half-yearly  by  even  and  equal  portions,  the  reversion 
thereof,  to  wit,  in  fee,  then  and  still  belonging  to  the  de- 
fendant the  said  E.  G.  Roberts ;  and  Airther,  that,  on  the 
day  and  year  first  aforesaid,  a  large  sum  of  money,  to  wit 
the  sum  of  651  of  the  rent  aforesaid,  for  half  a  year  of  the 
said  term,  ending  on  the  same  day  and  year,  became  and  was 
due  and  payable  from  the  said  0.  Owens  to  the  defendant 
the  said  E.  G.  Roberts,  and  at  the  several  times  when  &c. 
was  in  arrear  and  unpaid ;  and  that  the  said  0.  Owens,  after 
the  said  rent  became  and  was  due  and  payable,  and  whilst 
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1852.       the  same  was  actually  due,  in  arrear,  and  unpaid,  and 
Williams     "Vfitbin  thirty  days  next  before  the  said  several  times 
*-  when  &c.,  fraudulently  and  clandestinely  conveyed  and 

carried  off  and  from  the  said  premises  so  held  and  en* 
joyed  by  him  as  such  tenant  thereof  as  aforesaid,  the  said 
goods  and  chattels  in  the  said  declaration  mentioned, 
being  the  proper  goods  and  chattels  of  him  the  said  O. 
Owens,  in  order  to  prevent  the  said  defendant  from  dis* 
training  the  same  for  the  said  rent  so  before  and  at  the 
time  of  the  said  removal  actually  due,  in  arrear,  and  un- 
paid as  aforesaid;  and  for  that  purpose  conveyed  the  said 
goods  and  chattels  in  the  said  declaration  mentioned  to 
the  said  close  in  which  &c.;  and  because  the  said  goods  and 
chattels,  which  had  been  so  fraudulently  and  clandestinely 
conveyed  away  and  carried  off  by  the  said  0.  Owens  as 
aforesaid,  still  remained  and  were  in  the  said  close  in  which 
&C.,  to  which  the  same  had  been  so  conveyed  as  aforesaid, 
and  were  there  kept  locked  up,  so  as  to  prevent  them  from 
being  seized  and  taken  as  a  distress  for  the  said  arrears  of 
rent,  the  said  £.  G.  Roberts  in  his  own  right,  and  the  said 
other  defendants  as  the  servants  of  the  said  £.  Gr.  Roberts, 
and  by  his  command,  afterwards,  and  while  the  said  rent  so 
remained  due,  in  arrear,  and  unpaid  as  aforesaid,  and 
within  thirty  days  next  after  the  said  goods  and  chattels 
were  and  had  so  been  fraudulently  and  clandestinely  con- 
veyed away  and  carried  off  as  aforesaid,  and  whilst  they 
remained  so  kept  locked  up  as  aforesaid,  that  is,  at  the  times 
when  &c.,  entered  into  the  close  in  which  &c.,  in  the  said 
declaration  mentioned,  in  order  to  seize  and  take  the  said 
goods  and  chattels  so  therein  being  as  aforesaid,  as  a  dis- 
tress for  the  said  arrears  of  rent  so  due  and  owing  as  afore- 
said, and  did  thereupon,  at  the  several  times  when  &c., 
and  within  thirty  days  next  afler  the  said  goods  and  chat- 
tels had  been  and  were  so  fraudulently  and  clandestinely 
conveyed  away  and  carried  off  as  aforesaid,  in  the  said 
close  in  which  &c.,  take  and  seize  the  said  goods  and  chat- 
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tels  SO  there  found  as  a  distress  for  the  said  arrears  of  rent,  1852. 
the  same  then  remaining  due,  in  arrear,  and  unpaid ;  and  Williams 
because,  on  the  occasion  aforesaid,  the  said  goods  and  chat- 
tels had  been  and  were  put  and  kept  in  the  said  close  in 
which  &c.,  locked  up,  so  as  to  prevent  them  from  being 
taken  or  seized  as  a  distress  for  the  said  arrears  of  rent,  and 
so  that  the  defendants  could  not,  without  breaking  open 
and  entering  the  said  close,  seize  the  said  goods  as  afore- 
said, the  defendant  E.  G.  Roberts  in  his  own  right,  and 
the  other  defendants,  as  bailiffs  of  the  said  £.  G.  Roberts, 
and  by  his  command,  on  the  occasion  and  at  the  time 
aforesaid  of  entering  and  taking  the  said  goods  in  the  said 
close,  were  forced  and  obliged  to  and  did,  in  order  to  seize 
the  said  goods  as  aforesaid,  first  calling  to  their  assistance 
the  constable  of  the  place  where  the  said  close  and  goods 
were,  according  to  the  form  of  the  said  statute,  and  with 
his  aid  and  assistance,  in  the  day-time,  break  open  and  enter 
the  said  close,  in  order  to  take  and  seize,  and  did  then  as 
aforesaid  take  and  seize,  the  said  goods  and  chattels  for  the 
said  arrears  of  rent,  according  to  the  said  statute;  and  in 
so  breaking  and  entering  the  said  close  did,  to  a  small  and 
necessary  extent,  commit  the  supposed  trespasses,  so  far  as 
they  relate  to  the  said  doors,  locks,  &c.;  and  the  defend- 
ants, on  the  occasion  aforesaid,  did  no  unnecessary  damage, 
and  no  more  than  was  necessary  to  enable  them  to  seize 
the  said  goods  as  aforesaid,  for  the  purposes  aforesaid. — 
Verification. 

Special  demurrer  to  the  fourth  plea,  on  the  grounds 
(inter  alia)  that  it  was  improperly  pleaded  to  the  whole 
declaration;  that  the  statement  in  the  plea,  that  the  goods 
and  chattels  were  the  property  of  the  said  Owen  Owens, 
was  inconsistent  with  the  allegation  in  the  declaration, 
that  they  were  the  plaintiff's ;  and  that  it  amounted  to  an 
argumentative  traverse  of  the  goods  mentioned  in  the  de- 
claration being  the  plaintifi^s  as  therein  alleged. — Joinder 
in  demurrer. 
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1862.  Xhe  case  was  axgued  in  last  Hilary  Term  (Jan.  19)  by 

Williams 

^••^^  Cowling  {WeUby  with  him)  in  support  of  the  demurrer. 

— ^The  fourth  plea^  which  professes  to  be  framed  under  the 
11  Greo.  iy  c.  19,  is  bad  in  form  and  in  substance.  First,  as 
to  the  question  of  form:  the  plea  amounts  to  an  argumen- 
tative denial  that  the  goods  seized  were  the  goods  of  the 
plaintiff.  If,  on  the  other  hand,  the  plea  should  be  taken 
to  admit  that  the  goods  were  the  plaintiff's,  in  that  case  it 
is  no  answer  to  the  action.  Fletcher  v.  MariUier  (a)  is  an 
express  authority  that  the  plea  amounts  to  an  argumenta- 
tive traverse.  Lord  Denman,  C.  J.,  in  delivering  the  judg- 
ment of  the  Court  in  that  case,  says,  "  The  justification 
asserts  that  the  goods  were  the  property  of  one  Stent ;  that 
they  had  been  fraudulently  removed  by  him  from  a  house 
which  he  held  as  tenant  to  the  defendant,  in  order  to 
avoid  a  distress  for  rent  in  arrear;  and  that  they  had  been 
placed  in  the  plaintiff's  house  with  her  privity  and  con- 
sent, against  the  form  of  the  statute;  and  then  goes  on  to 
justify  entering  the  house  in  order  to  seize  the  goods,  and 
the  seizing  them  under  the  provisions  of  11  Greo.  2,  c.  19, 
s.  7.  If  by  this  plea  it  be  meant  to  deny  that  the  goods, 
at  the  time  of  the  seizure,  were  the  goods  of  the  plaintiff, 
the  denial  is  plainly  indirect  and  argumentative,  and  the 
plea  is  bad  for  that  reason,  which  is  assigned  as  cause  of 
demurrer;  if,  on  the  other  hand,  the  plea  be  taken  to  admit 
the  goods  to  have  been,  at  the  time  of  the  seizure,  the  goods 
of  the  plaintiff,  then  the  plea  is  bad,  in  not  bringing  the 
case  within  the  11  Geo.  2,  c.  19.  That  statute  authorises  the 
landlord  to  follow  goods  only  which  belonged  to  the  tenant 
at  the  time  of  removal;  and  not  even  those,  if  bona  fide 
transferred  to  an  innocent  person  for  value;  that  is,  in  effect, 
goods  which  at  the  removal  were,  apd  at  the  time  of  the 
seizure  continued  to  be,  the  goods  of  the  tenant.  It  is  obvi- 
ously inconsistent  with  the  right  to  seize  under  the  statute, 

(a)  9  A.  &  E.  467. 
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to  admit  that,  at  the  time  of  the  seizure,  they  were  the  1852. 
goods  of  the  plaintiff,  not  being  the  tenant"  [Parke,  B.  Williams 
— It  is  not  necessary  under  the  statute,  that  the  goods 
should  be  the  tenant's  at  the  time  of  the  seizure,  although 
they  must  be  so  at  the  time  of  the  removal,  to  give  the 
landlord  the  power  of  distraining  them.  For  if  the  goods 
have  been  transferred  by  gift,  or  have  even  been  the  sub- 
ject of  a  sale  not  made  bona  fide,  the  landlord  has  a  right 
to  seize  them.]  The  plea  does  not  give  the  plaintiff  any 
colourable  title  to  the  goods,  but  leaves  it  altogether  in 
dubio  whether  the  goods  were  his  or  not:  2  Wms.  Saund. 
84  e,  note  (e).  The  plea  is  therefore  informal.  [Martin, 
B. — The  defendant  could  not  have  given  this  defence  in 
evidence  under  a  traverse  that  the  goods  were  the  goods 
of  the  plaintiff.] 

Secondly,  the  plea  is  bad  in  substance.  By  the  7th  sec- 
tion of  the  11  Geo.  2,  c.  19,  a  landlord  can  upon  certain 
conditions  only  seize  goods  fraudulently  and  clandestinely 
removed  from  the  demised  premises.  The  statute  ex- 
pressly requires  the  concurrence  of  two  things,  to  give  the 
landlord  this  right:  first,  it  must  be  shewn  that  the  goods 
have  been  unlawfully  removed;  and  secondly,  that  they 
have  not  been  legally  sold.  The  second  section  provides, 
that  no  landlord  shall  seize  goods  ''which  shall  be  sold 
bon&  fide  and  for  a  valuable  consideration,  before  such 
seizure  made,  to  any  person  or  persons  not  privy  to  such 
fraud  as  aforesaid.''  This  section  imposes  a  condition  pre- 
cedent upon  the  landlord's  right  of  distress.  The  defend- 
ant, therefore,  should  have  distinctly  shewn  that  the  goods 
were  not  so  transferred  before  the  seizure.  In  1  Wms. 
Saund.  233  b,  note  {d),  it  is  laid  down,  that  ''a  proviso  is 
properly  the  statement  of  something  extrinsic  of  the  sub- 
ject-matter of  a  covenant,  which  shall  go  in  discharge  of 
that  covenant  by  way  of  defeasance;  an  exception  is,  a 
taking  out  of  the  covenant  some  part  of  the  subject-matter 
of  it.  If  these  be  right  definitions,  the  plaintiff  need  never 
state  a  proviso,  but  must  always  state  an  exception."    It 


624  SXOHEQUfiB   REPORTS. 

therefore  lies  upon  the  defendant  to  shew  that  the  transfer 
of  the  goods  was  illegal  Where,  in  answer  to  an  action 
on  a  bill  of  exchange,  the  defendant  pleads  that  it  was 
illegal  in  its  inception,  and  that  the  plaintiff  took  it  with- 
out value,  to  which  the  plaintiff  replies  de  injuria,  the  il- 
legality being  proved,  the  onus  is  cast  upon  the  plaintiff 
of  proving  that  he  gave  value:  Bailey  v.  BichveU(a).  In 
Hiomton  v.  Adams  (6),  it  was  held  that  the  plea  must  shew 
that  the  goods  removed  were  the  tenant's  at  the  time  of  the 
removal  The  plea  is  also  bad,  because  it  does  not  con- 
tain any  statement  that  the  plaintiff  in  any  way  partici- 
pated with  the  tenant  in  the  illegal  removal  or  custody  of 
the  goods.  It  must  therefore  be  taken  that  the  plaintiff 
was  ignorant  of  the  fact,  and  that  he  was  not  a  party  to 
the  transaction.  The  plea  does  not  even  state  that  the 
goods  were  placed  on  the  plaintiff's  close  by  his  consent 
In  Fletcher  v.  MarHlier  (c),  Rick  v.  WooUey  (d),  and  AngeU 
V.  Harrison  (e)y  the  pleas  severally  contained  an  allega- 
tion to  the  effect  that  the  plaintiff  was  a  participator  in 
the  illegal  act  of  the  tenant  The  third  section  shews  that 
the  legislature  intended  to  punish  the  tenant  who  de- 
frauded his  landlord,  and  the  party  assisting  him;  but 
they  never  could  have  meant  that  the  statute  should  thus 
affect  an  innocent  party. 

In  the  next  place,  as  it  must  be  presumed  that  the  plain- 
tiff is  an  innocent  party,  it  ought  to  have  been  averred  in 
the  plea  that  a  demand  was  made  by  the  landlord  for  per- 
mission to  enter  the  premises  for  the  purpose  of  seizing  the 
goods.  The  necessity  of  breaking  open  the  door  of  the 
house  might  thus  have  been  avoided.  The  power  of  en- 
tering a  dwelling-house,  for  the  purpose  of  seizing  goods 
which  have  been  deposited  there  by  a  stranger,  is  one 
which  may  work  injustice.  The  statute,  no  doubt,  does 
not  contain  any  provision  by  which  a  demand  is  expressly 

(a)  13  M,  &  W.  73.  (d)  7  Bing.  651. 

(b)  6  M.  &  Sel.  38.  (e)  17  L.  J.,  Q.  B.,  25. 

(c)  9  A.  &  £.  467. 
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required;  but  if  it  is  capable  of  being  construed  in  favour        I8fi2. 
of  this  position,  it  ought  to  receive  such  an  interpretation :      wouliis 
Harper  v.  Carr  (a).  «• 

WiUeSy  contrk — First,  as  to  the  objection  that  the  plea 
is  bad  by  reason  of  its  omitting  to  state  that  the  plaintiff 
participated  in  the  act  of  the  tenant,  and  in  support  of 
which  position  several  cases  are  cited  in  which  such  an 
averment  has  been  introduced  into  the  plea ;  the  answer 
is,  that  the  statute  does  not  require  such  an  averment 
The  third  section  imposes  a  distinct  penalty  upon  the  ten- 
ant who  fraudulently  removes  his  goods;  and  in  case  of  a 
third  party  wilfully  aiding  the  tenant,  it  imposes  upon  him 
a  like  penalty.  But  the  enactments  of  the  statute  give  the 
landlord  the  power  of  following  the  goods  upon  the  premi- 
ses of  any  person,  whether  he  participate  or  not  with  the 
tenant  in  the  fraud  upon  his  landlord. 

Secondly,  it  is  said  that  there  ought  to  have  been  a  de- 
mand of  admittance.  But  the  statute  contains  no  provision 
whatever  which  requires  a  demand  to  be  made.  The  7th 
section  enacts,  that  it  shall  be  lawful,  '4n  the  case  of  a  dwell- 
ings-house, oath  being  first  made  before  some  justice  of  the 
peace  of  a  reasonable  ground  to  suspect  that  such  goods  or 
chattels  are  therein,  in  the  day  time  to  break  open  and  enter 
into  such  house,  bam,  stable,  outhouse,  yard,  close,  and 
place,  and  to  take  and  seize  such  goods  and  chattels,  for  the 
said  arrears  of  rent,  as  he,  she,  or  they  might  have  done,  by 
virtue  of  this  or  any  former  Act,  if  such  goods  and  chattels 
had  been  put  in  any  open  field  or  place/'  It  may  be  ad- 
mitted that  a  sheriff,  in  order  to  execute  process  of  the 
law  upon  the  defendant,  or  his  property  removed  there  to 
avoid  an  execution,  must  demand  admittance  before  he 
can  lawfully  break  the  outer  door  of  a  dweUing-hyase: 
Ratdiffe  v.  Burton  (6),  HutchinBon  v.  Birch  (c).  But  in  the 
present  case,  the  steps  which  are  to  be  taken  in  making 

(a)  7  T.  R.  270.  (6)  3  Bos.  &  P.  229.  (c)  4  Taunt.  627. 
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1852.       the  distress  are  expressly  pointed  out  by  the  statute. 
WiLLUMs     [-Ptt^^^j  B. — Suppose  goods  are  placed  upon  a  person's 

„   ^'  land  without  his  privity,   can  the  landlord  follow  the 

R0BBRT8.  ^        '' 

goods  and  enter  the  premises  by  violence  for  that  purpose, 
without  having  first  requested  permission  to  do  so?]  He 
may  under  this  statute.  In  Viner's  Abridgement,  tit 
''  Trespass"  (I.  a.),  it  is  said,  ''  If  a  man  takes  my  goods  and 
carries  them  into  his  own  land,  I  may  justify  my  entry 
unto  the  said  land  to  take  my  goods  again;  for  they  came 
there  by  his  own  act."  Patrick  v.  Colerick  (a)  is  to  the 
same  efiect  [Parke,  R — A  trespasser  may  be  followed 
upon  his  own  land,  but  the  difficulty  which  presses  me 
is,  whether  the  statute  gives  the  power  of  going  upon  the 
land  of  an  innocent  party.  What  remedy  would  the  party 
have?]  If  he  has  taken  no  share  in  the  transaction,  his 
remedy  will  be  against  the  party  who  deposits  the  goods 
upon  his  property. 

Thirdly,  it  is  said  that  the  plea  ought  to  have  shewn 
that  the  plaintiff  was  not.  a  bonli  fide  purchaser  for  a  va- 
luable consideration,  within  the  second  section  of  the  Act. 
But  if  the  plea  had  contained  such  a  statement,  it  would 
have  amounted  to  an  argumentative  denial  of  the  goods 
being  the  plaintiff's.  The  second  section  comes  by  way  of 
proviso,  and  the  plaintiff,  if  he  can  bring  his  case  within  it, 
ought  to  make  it  the  subject  of  a  replication:  ThibavU  v. 
Gibson  (6),  Washbourn  v.  Burrows  (c),  Upton  v.  Bassett  (d). 

Lastly,  the  plea  is  good  in  form,  for  it  does  not  amount 
to  an  argumentative  traverse  of  the  goods  being  the  plain- 
tiff's. If  the  plaintiff  became  the  owner  of  the  goods  by 
way  of  gift,  the  second  section  does  not  apply.  The  plea, 
therefore,  sufficiently  admits  that,  at  the  time  of  the  sei- 
zure, the  goods  were  the  plaintiff's.  The  defendant  could 
not  have  availed  himself  of  the  defence  set  up  in  the  fourth 

(a)  3  M.  &  W.  483.  («)  1  Exch.  107. 

(6)  12  M.  &  W.  88.  (rf)  Cro.  Eliz.  446. 
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plea,  under  a  traverse  of  the  goods  being  the  plaintiff's:        1852. 
The  property  in  the  goods  is  not  changed  by  the  distress:      witLiAiis 
Samud  v.  Duke  (a).    The  plea  does  not  require  express 
colour:  Doctor  Leyfidd'a  case  (6). 

Cowling  was  heard  in  reply. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — This  case  was  argued  before  my  Lord  Chief 
Baron  and  my  Brothers  Alder  son,  Martin^  and  myself,  at 
the  Sittings  in  last  Term.  The  declaration  was  in  tres- 
pass. [His  Lordship,  after  stating  the  pleadings,  proceeded:] 
This  plea  admits  that  the  goods  seized  were,  at  the  time 
of  the  seizure,  the  goods  of  the  plaintiff,  as  averred  in  the 
declaration,  but  justifies  that  seizure  on  the  ground  that 
the  same  goods  had  been,  within  thirty  days  before,  fraudu- 
lently carried  off  by  the  tenant,  being  his  own  goods,  from 
the  demised  premises  to  prevent  a  distress  for  rent,  and 
locked  up  on  the  plaintiff's  close;  and  it  avers  the  locks 
to  have  been  broken  in  the  presence  of  a  constable. 

The  question  on  general  demurrer  is,  whether  this  plea 
states  a  good  prima  facie  case  within  the  enactment  of 
the  11  Geo.  2,  c.  19,  s.  1.  We  think  it  does.  If  goods  of 
the  tenant  are  fraudulently  conveyed  away,  they  are  by 
that  section  made  liable  to  a  distress  within  the  period  of 
thirty  days,  to  whatever  place  removed.  By  the  general 
terms  of  the  section,  liability  attaches  to  the  particular 
goods  themselves,  not  merely  so  long  as  they  continue  the 
goods  of  the  tenant;  and  then  the  next  section,  which 
states  by  way  of  proviso  that  no  landlord  shall  take  or 
seize  goods  as  a  distress,  which  have  been  bon&  fide  sold 
for  a  valuable  consideration  to  persons  not  privy  to  the 
fraud,  operates  as  a  defeazance  of  the  provisions  of  the 
former  section,  and  takes  all  goods  ^sold  out  of  its  oper- 

(a)  3  M.  &  W.  622.  (6)  9  Rep.  405. 

VOL.  VIL  T  T  BXCH. 
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1862.        atlon.    If  the  plaintiff  fell  within  that  category,  he  ought 
y^i^^il^^     to  have  so  replied,  according  to  the  rules  of  pleading.  And 
V-  a  reason  for  this  enactment  being  made  in  the  shape  of  a 

proviso  is,  that  the  plaintiff  knows  his  title  to  the  goods 
better  than  the  landlord;  and  the  defendant  ought  not  to 
be  called  upon  to  plead  as  part  of  his  justification  that 
they  were  not  so  sold.  In  the  absence  of  such  a  repli- 
cation, the  plaintiff  must  be  taken  to  have  been  either 
merely  in  possession  of  the  goods,  or  a  bailee,  or  to  have 
been  a  donee  without  value ;  and  therefore  the  liability  of 
those  goods  to  distress  still  continued. 

But  it  was  then  contended,  that  the  plaintiff's  close  could 
not  be  entered,  and,  still  more,  his  locks  could  not  be  bro- 
ken, unless  he  was  a  party  to  or  at  least  conusant  of  the 
fraudulent  removal  of  the  goods;  for  it  would,  it  was  said, 
be  a  hardship  on  him  if  innocent,  and  if  the  goods  were 
locked  up  without  his  privity  or  knowledge  in  his  close, 
that  his  locks  should  be  broken;  and  further,  that  it  could 
not  be  a  justifiable  act  to  break  open  his  gates  without  a 
previous  request  to  open  them;  and  though  the  statute  in 
express  words  requires  neither  one  circumstance  nor  the 
other,  one  or  both  must  by  implication  be  deemed  neces- 
sary, on  the  plain  principles  of  justice. 

We  do  not  think  that  either  of  these  circumstances  were 
necessary  conditions  to  the  exercise  of  the  right  given  by 
the  statute.  According  to  the  ordinary  construction  of 
the  words  they  are  not  requisite,  nor  are  they,  we  think, 
implied  Though,  in  some  cases,  it  might  be  just  to  re- 
quire both  circumstances,  in  the  great  majority  which  oc- 
cur it  would  not  be  so;  for,  generally,  goods  fraudulently 
removed  are  not  secreted  in  a  man's  close  or  house  with- 
out his  privity  or  consent.  The  legislature  may  be  pre- 
sumed to  have  had  this  in  their  contemplation :  ad  ea  quse 
frequentius  accidunt  jura  adaptantur.  The  remedy  agaiust 
the  fraud  of  the  tenant  given  by  the  Act  is  a  stringent 
one,  and  meant  to  be  operative;  and  if  it  were  made  a 
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condition  to  the  exercise  of  this  power,  that  the  landlord  1852. 
should  prove  the  privity  of  the  person  in  possession  of  the  wuliams 
goods,  it  might  be  very  diiSScult  to  do  so,  or  to  ascertain 
that  within  the  period  allowed  to  distrain ;  and  then  the 
remedy  would  be  of  little  value.  Again,  if  the  gate  of  a 
field  could  not  be  broken  open  without  a  previous  request 
to  open  it,  it  may  easily  be  conceived  that  a  great  impedi- 
ment would  be  interposed,  by  the  necessity  of  searching 
for  and  finding  the  occupier  in  order  to  make  a  request ; 
and  as  it  rarely  happens  that  the  occupier  of  the  field 
would  be  innocent,  the  statutory  provision  is  by  no  means 
on  the  whole  unjust;  and  the  presence  of  the  peace  officer 
is  a  protection  against  any  excess.  Besides,  if  the  plaintiff 
were  really  innocent  of  all  collusion  with  the  fraudulent 
tenant  or  person  placing  the  goods  on  his  close,  he  would 
have  a  remedy  against  that  person  for  the  damage  sus- 
tained by  the  act  of  the  landlord  We  think  therefore  that 
the  plea  is  good  on  general  demurrer. 

The  grounds  of  special  demurrer  are  also  insisted  on.  The 
first  ground  is,  that  the  statement  that  the  goods  were  those 
of  the  tenant  is  inconsistent  with  the  allegation  in  the  de- 
claration, that  they  were  the  plaintiff  s,  and  so  an  argument- 
ative traverse;  and  if  the  plea  admits  the  goods  to  be  the 
plaintiff's,  then  the  right  to  distrain  did  not  exist,  because 
it  applies  only  to  cases  in  which  the  tenant  removes  his 
own  goods.  But  this  is  a  misapprehension.  The  plea  ad- 
mits the  goods  to  be  the  plaintiff's  at  the  time  of  seizure, 
and  avers  that  they  were  the  tenant's  at  the  time  of  7'e- 
movaly  in  which  there  is  no  inconsistency  whatever.  Both 
may  be  perfectly  true.  There  is,  therefore,  no  such  di- 
lemma as  suggested  in  the  special  demurrer. 

From  some  passages  in  the  judgment  of  Lord  Denman,  in 
the  Queen's  Bench,  in  Fletch&i*  v.  MariUier  (a),  (if  the  report 
be  correct),  it  would  appear,  that  the  difference  between  the 

(a)  9  Ad.  &  E.  461. 
T  T  2 
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1852.  time  of  removal  and  oi  seizure  was  not  adverted  to ;  but  the 
Williams  <^^^  itself  is  distinguishable,  as  the  plea  admitted  the  goods 
atihe  time  of  seizure  to  be  the  property  of  and  in  the  posses- 
sion of  the  tenant,  and  no  colour  of  title  was  given  to  the 
plaintiff;  and  that  is  pointed  out  as  a  cause  of  special  de- 
murrer, and  also  relied  up<m  in  the  judgment.  Our  judg- 
ment is  therefore  for  the  defendant. 

Judgment  for  the  defendant  (a). 
(a)  See  the  following  case. 


^^  ^'  Thomas  v.  Watkins. 

To  an  action  of    i  RESPASS  for  breaking  and  entering  the  dwelling  house 

trespaM  for  .  . 

breaking  and      of  the  plaintiff,  and  for  seizing  his  goods. 

pi3'8*houM       Pl«a,  under  the  11  Geo.  2,  c.  19,  that  one  E.  Thomas  held 

and  seizing  hii   ^  certain  house  as  tenant  to  one  Payne,  at  the  yearly  rent 

goods,  the  do-  j       '  ^         </ 

fendant  pleaded  of  65{. ;  that  the  rent  was  due  and  in  arrear  from  Thomas 
mas  held  a  '  to  Payne;  that  the  said  goods,  being  the  goods  of  Thomas, 
to  one*Pa^°*^*  Were  fraudulently  and  clandestinely  conveyed  away  by  him 
at  a  certain        from  his  said  dwelling  house,  to  prevent  Payne  from  dis- 

rent;  that  the  ..  ,  ,  .ri  ,.,  - 

rent  was  in  ar-  training  them,  and  were,  with  the  consent  and  pnvity  of 
Sd'gw^*^-  *^®  plaintiff,  placed  in  the  plaintiff's  dwelling  house ;  where- 
ing  the  goods  of  m^xi  the  defendant,  as  the  bailiff  of  Thomas,  and  by  his 

Thomas,  were  ,  , 

fraudulently       Command,  seized  the  said  goods  as  a  distress. — ^Verifi- 

and  clandestine- 
ly conreyed  hy    cation. 

h^sftTp^  Replication,  that  the  said  goods  were  not  the  goods  of 

Tent  a  distTMB,   Thomas,   nor  were  they  fiuudulently  and  clandestinely 

and  were,  with  <i  *  ,/ 

the  pUuntirs     couvejTcd  Bway  by  Thomas  to  prevent  a  distresa 
inX^^ntiff's      Special  demurrer,  assigning  for  causes,  that  the  replica- 
house;  where-     ^jj^^  ^^s  bad,  as  being  double  and  multifarious. — Joinder 

upon  the  de-  '  o 

fendant,  as  bai-    in  demuiTCr. 
liff  of  Payne 
and  by  his  com- 
mand, seised  the  goods  as  a  distress. 

Replication,  that  Uie  said  goods  were  not  the  goods  of  Thomas,  nor  were  they  fraudulently  and 
ckndestinely  conveyed  away  by  Thomas  to  prevent  a  distress: — SemUe^  that  the  replication  wu  not 
open  to  the  objection  of  mnltimrioumess,  bat  that  it  was  a  good  answer  to  the  plea. 
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W^les  in  support  of  the  demurrer. — ^The  replication  is        1862. 
bad  for  the  reasons  assigned.    If  the  plaintiff  had  traversed      thomaiT 
either  allegation,  and  the  defendant,  on  the  trial,  were  to  ^• 

fail  in  the  proof  of  the  allegation  so  traversed,  the  plea 
would  not  be  supported.  The  replication  is  therefore 
double. 


Prideaux  control. — The  plaintiff  might  have  replied  de 
injuria  to  this  plea,  as  is  clear  from  the  case  of  Bowler  v. 
Nicholson  (a).  There  the  plaintiff  himself  was  the  tenant, 
and  the  replication  was  held  insufficient,  on  the  ground 
that  the  plea  alleged  an  authority  given  by  law,  which  was 
explained  by  Patteson,  J.,  to  mean  an  authority  which  must 
be  mediately  or  immediately  derived  from  the  plaintiff.  In 
the  present  case,  the  relationship  of  landlord  and  tenant 
does  not  exist  between  the  plaintiff  and  the  defendant. 
These  parties  are  mere  strangers.  Now,  the  replication  de 
injuria  would  have  put  in  issue  all  the  material  allegations 
in  the  plea.  The  plaintiff  is,  therefore,  at  liberty  to  tra- 
verse any  one  or  more  of  the  material  allegations:  Oarten 
v.  Robinson  (6).  [Martin^  B. — ^When  a  particular  formula 
is  given,  can  the  pleader  depart  from  it?  In  Sutherland  v. 
PraM  (c),  it  was  held  that  a  defendant  cannot  separately 
traverse  an  allegation  which  would  be  put  in  issue  by  a 
plea  of  the  general  issue.]  In  Chadwick  v.  Herapaih  (d),  it 
was  held,  that  where  &  plaintiff  may  reply  generally,  deny- 
ing the  whole  of  a  plea,  he  is  at  liberty  to  deny  any  part  of 
it.  [Parke,  B. — The  defendant  had  better  withdraw  his 
demurrer,  and  join  issue  upon  the  replication.  PoUock, 
C.  B. — The  inclination  of  the  opinion  of  the  Court  is  in 
favour  of  the  replication.] 

WiUes  elected  to  amend  on  the  usual  terms. 

(a)  12  A.  &  E.  341.  (c)  11  M.  &  W.  296. 

(6)  2  Dowl.  P.  C,  N.  S.,  41.         (d)  3  C.  B.  886. 
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1852. 

-*%  1-  Landman  v.  Entwistle. 

In  an  action  by  AsSTJMPSIT  for  work  and  labour,  &c.— Plea,  non  as- 

an  engineer 

against  a  pro-       SUmpSlt. 

mftto^L^^f  a  At  the  trial,  before  PoUock,  C.  B.,  at  the  Middlesex  Sit- 
Raiiway  Com-    ^j       ^f^^^  i^^  Hilary  Term,  it  appeared  that  the  action 

pan  J,  It  appear-         o  »f  *  srr 

ed  that,  at  a       -^as  brought  to  recover  the  sum  of  616?.  I85.  4d,  claimed 

meeting  of  the  i../*»r.i«  •  i 

committee,  at  by  the  plamtifi  for  nis  services  as  the  engineer  of  a  pro- 
tiff  was  p^resem^  jected  railway  company,  called  the  Kentish  Railway  Com- 
"th^t^*°'^^'  P^^y>  0^  which  the  defendant  was  one  of  the  provisional 
visionaicommit-  committee.  On  the  part  of  the  plaintiff  the  following 
intention  of  tak-  documentary  evidence  was  adduced.  On  the  7th  of  Oc- 
wfvel^Mv'^r-  *^^®^'  ^^^^>  *^®  plaintiff  wrote  to  the  secretary  of  the 
Bonai responai-  Company  as  follows: — "Having  now  made  all  the  neces- 

bibty  as  regards  \  .  t    •  •  /•    i 

the  expenses  sary  trials,  sections,  and  inspections  of  the  country  along 
bTSncurredin  the  line  between  Gravesend  and  the  proposed  western 
or  about  the       tcrminus,  I  think  it  desirable  that  no  time  should  be  lost 

Company,  and  ' 

that  no  such  in  calling  a  meeting  of  the  committee,  in  order  that  they 

shall  attach  to  may  adopt  the  necessary  measures  for  providing  the  funds 

oth™  meeting^ '  indispensably  required  for  carrying  on  the  final  surveys, 

^biT  tiff  ^^  ^^^  completing  the  parliamentary  documents." 

also  present,  At  a  meeting  of  the  committee  of  management  on  the 

passed,  which  17th  of  October,  1844,  at  which  the  plaintiff  was  present, 

stot^Tn^t  that  ^*  ^^^  "  E.esolved,  that  Messrs.  Lake  &  Co.  be  requested 

thepbiintiffhad  to  forward  the  survey  in  such  manner  as  may  be  found 

said «  that  he  .  "^  .      .  : 

would  make  no   advisable,  Coloncl  Landman  (the  plaintiff)  stating  that  he 

claim  for  his  i  i  i  •   ,  •      r  •  j    ^  v    .    i 

services  until  would  render  every  assistance  in  his  power,  and  that  he 
there  should  be  ^Quld  make  no  claim  for  his  personal  services,  or  for  those 

sufncient  funds  *  ' 

of  the  Company 
to  meet  any  de- 
mand he  might  be  entitled  to  make.'*  The  plaintiff  stated  in  a  letter,  that  *^  he  never  understood 
that,  unless  the  project  were  successful,  the  engineers  were  to  abandon  all  claim ;  but  he  did  under- 
stand, that  the  individuals  comprising  the  committee  were  not  to  be  held  personally  liable.**  At  a 
subsequent  meeting  of  the  committee,  it  was  resolved,  **  that  the  committee  bind  themselves  to  be  an- 
swerable to  the  extent  of  1000/.,  to  bo  applied  to  engineering  and  surveying  purposes.**  The  scheme 
was  abandoned,  and  deposits  to  the  amount  of  4160/.,  which  had  been  received  by  the  committee, 
were  returned  to  the  shareholders: — ffehi,  that  the  defendant  was  not  responsible,  the  contract  be- 
ing that  the  plaintiff  should  bo  paid  out  of  such  funds  as  could  be  properly  applied  in  satis£u:tioh  of 
his  claim,  and  there  were  no  funds  of  tliat  description. 
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of  his  assistant,  Mr.  Pinhom,  until  there  should  be  suffi-        i862. 
cient  funds  of  the  Company  to  meet  any  demand  he  might     ^[7;;^ 
be  entitled  to  make."  ». 

At  a  meeting  of  the  committee  of  management  on  the 
29th  of  October,  L844,  one  of  the  resolutions  was  as  fol- 
lows: ''And  it  appearing  to  the  committee  that  it  is  ab- 
solutely necessary  to  provide  a  fund,  in  order  that  the 
surveys  of  the  line  may  be  immediately  proceeded  with, 
it  was  (on  the  motion  of  Mr.  Entwistle) — Resolved,  that  the 
committee  bind  themselves  to  be  answerable  to  the  ex- 
tent of  10002.,  to  be  applied  to  engineering  and  surveying 
purposes," 

At  a  meeting  of  the  committee  of  management  on  the 
18th  of  November,  1844,  after  stating  that  negotiations 
had  been  entered  into  with  the  South  Eastern  Railway 
Company,  to  carry  into  effect  the  projected  Kentish  Rail- 
way, it  was  resolved — ''That,  having  now  an  assurance 
from  the  South  Eastern  Railway  Company  that  they  will 
endeavour  to  obtain  the  authority  of  Parliament,  and  that, 
if  authorised  by  Parliament,  they  will  construct  a  line  of 
railway  through  North  Kent  to  Canterbury,  similar  in  its 
general  course  to  that  proposed  by  this  Company;  and  hav- 
ing an  engagement  from  them  to  reimburse  to  this  com- 
mittee the  expenses  hitherto  incurred,  this  committee  are 
of  opinion  that  it  is  expedient  that  the  Kentish  Railway 
Company  should  withdraw  from  this  undertaking  in  favour 
of  the  South  Eastern  Railway  Company." 

At  a  meeting  of  the  provisional  committee  on  the  28th 
of  November,  1844,  at  which  the  defendant  was  present, 
one  of  the  resolutions  was  "  That  B.  Greene,  J.  Blyth,  John 
Entwistle  (the  defendant),  the  trustees  for  this  Company, 
be  a  committee  for  determining  and  settling  the  liabilities 
of  this  Company,  and  for  receiving  from  the  South  Eastern 
Railway  Company,  under  the  arrangement  entered  into 
with  them,  the  money  requisite  for  discharging  such  lia- 
bilities." 


634  EXCHBQUEB  REPOBTg. 

1852.  On  the  18th  of  November,  184lf,  the  solicitors  of  the 

Landman     Kentish  Railway  Company  wrote  to  the  plaintiff  as  fol- 
^'  lows: — "  We  are  desired  by  the  committee  of  management 

to  inform  you  that  they  have  made  arrangements,  by  means 
of  which  their  projected  line  of  railways  through  North 
Kent  to  Canterbury  will  be  executed  by  the  South  £astem 
Railway  Company,  and  to  request  that  you  will  furnish 
them,  as  early  as  possible,  with  a  statement  of  the  expenses 
incurred  on  the  authority  of  the  committee  in  reference  to 
the  Kentish  Railway/' 

On  the  part  of  the  defendant  the  following  documents 
were  given  in  evidence : — At  a  meeting  of  the  provisional 
committee  on  the  12th  of  August,  1844,  to  which  the  de- 
fendant was  a  party,  and  at  which  the  plaintiff  was  present, 
one  of  the  resolutions  was:  "That  the  provisional  com- 
mittee disclaim  the  intention  of  taking  on  themselves  any 
personal  responsibility  as  regards  the  expenses  incurred 
or  to  be  incurred  in  or  about  the  Company,  and  that  no 
such  responsibility  shall  attach  to  them."  Another  of  the 
resolutions  at  the  same  meeting  was: — '^That  it  be  a  re- 
commendation to  the  committee  of  management  to  en- 
deavour to  secure  the  valuable  services  of  J.  Locke,  Esq., 
the  eminent  engineer,  in  addition  to  those  of  Colonel 
Landman,  the  original  projector  of  the  railway,  it  being 
clearly  understood  that  neither  of  those  gentlemen  shall 
hav^  any  personal  claim  against  any  member  of  the  pro- 
visional committee." 

On  the  9th  of  October,  1844,  the  solicitors  of  the  Com- 
pany wrote  to  the  plaintiff,  inquiring  whether  the  sur- 
vey of  the  line  was  not  included  in  his  "  engagement  to 
the  committee  not  to  make  any  charge  unless  the  project 
succeeded;"  and  on  the  11th  of  October,  the  plaintiff  wrote 
in  answer:  ''I  never  understood  that,  unless  the  project 
were  successful,  the  engineers  were  to  abandon  all  claim; 
but  I  did  understand  that  the  individuals  comprising  the 
committee  were  not  to  be  held  personally  liable.     I  am 


E2«TW18TLB. 


EASTBR  TEBM,   15  VICT.  635 

perfectly  ready  to  continue  to  devote  my  time  and  atten-        1862. 
tion  to  the  perfecting  of  the  survey  and  getting  up  of  the      landman 
parliamentary  documents,  without  making  any  charge  for 
the  same  until  sufficient  funds  may  have  been  collected." 

The  scheme  was  abandoned  in  pursuance  of  the  arrange- 
ment entered  into  with  the  South  Eastern  Railway  Com- 
pany, and  the  deposits  on  shares,  which  amounted  to 
41682^,  were  returned  to  the  subscribers.  It  was  submit- 
ted on  the  part  of  the  defendant,  that,  under  the  above 
circumstances,  he  was  not  liable,  inasmuch  as  the  contract 
was  that  the  plaintiff  should  be  paid  out  of  the  profits  of 
the  undertaking.  The  learned  Judge,  being  of  that  opin- 
ion, directed  a  nonsuit,  reserving  leave  for  the  plaintiff  to 
enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion 
that  he  was  entitled  to  recover. 

A  rule  nisi  having  been  obtained  accordingly, 

The  AUomey^eneral  (Hoggins  and  SmyOiiea  with  him) 
shewed  cause. — The  plaintiff  was  cognisant  of  the  resolu- 
tions of  the  1 2th  of  August,  1844,  and  consented  to  act  on 
those  terms;  consequently  he  has  no  remedy  against  the 
individual  members  of  the  provisional  committee.  It  will 
probably  be  argued,  that  the  deposits  on  shares  were  in- 
tended to  form  a  fund  available  for  all  necessary  expenses, 
and  that  the  charges  for  engineering  are  of  that  descrip- 
tion. But  it  is  clear  that  the  deposits  were  not  a  fund 
out  of  which  the  plaintiff  was  ultimately  to  be  paid.  They 
were  intended  to  provide  for  petty  cash  expenses,  neces- 
sarily incident  to  the  promotion  of  the  scheme,  and  were 
never  designed  to  include  heavy  charges,  such  as  those  of 
the  surveyor  or  engineer.  The  shareholders  were  enti-* 
tied  to  have  their  deposits  returned  as  soon  as  the  under- 
taking was  abandoned :  Ashpitel  v.  Sercombe  (a) ;  therefore 
there  was  no  fund  available  for  the  plaintiff^s  claim.    The 

(a)  5  £xch.  147. 
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1852.        letter  of  the  18th  of  November,  in  which  the  solicitors  of 

liiiNDMAN     *^®  Company  request  the  plaintifT  to  furnish  them  "  with 

„     ^'  a  statement  of  the  expenses  incurred  on  the  authority  of 

£ntwistx<b 

the  committee/'  cannot  create  any  liability  when  none 
previously  existed.  Higgins  v.  Hopkins  (a)  is  distinguish- 
able; for  in  that  case  there  was  no  agreement  that  the  act- 
ing committee  should  not  be  responsible;  and  it  was  a 
question  for  the  jury,  whether,  under  the  circumstances, 
the  plaintiff  and  defendant  meant  to  contract  on  the  foot- 
ing of  a  personal  liability  of  the  defendant,  either  alone  or 
as  a  member  of  the  acting  committee,  or  on  the  credit  of 
the  funds.  Here  there  is  an  express  stipulation  that  the 
provisional  committee  shall  not  be  personally  liable,  and 
the  contract,  which  is  merely  conditional,  to  pay  out  of 
the  funds,  was  never  rendered  absolute  by  the  receipt  of 
funds.  [Parke,  R — The  term  "funds''  does  not  mean 
"  deposits,"  but  the  funds  of  the  Company  when  formed.] 

The  Court  then  called  on 

Sir  A.  CocMmrriy  BramtveU,  and  WUkinson  to  support 
the  rule. — ^The  question  is,  what  was  the  contract  be- 
tween the  parties;  and  that  is  to  be  collected  from  the 
correspondence  and  the  resolutions  of  the  committee.  The 
resolution  of  the  12th  of  August,  in  which  the  committee 
"  disclaim  the  intention  of  taking  on  themselves  any  per- 
sonal responsibility,"  is  explained  by  the  resolution  of  the 
17th  of  October,  in  which  the  plaintiff  says  that  he  will 
make  no  claim  "  until  there  should  be  sufficient  funds  of 
the  Company  to  meet  any  demand  he  might  be  entitled  to 
make."  He  never  intended  to  release  the  committee  from 
all  obligation,  but  only  that  they  should  not  be  personally 
responsible  if  there  were  funds  to  satisfy  his  claim.  That 
such  was  the  plaintiff's  meaning  is  evident  from  his  letter 

(a)  3  Exch.  163. 
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of  the  11th  of  October,  in  which  he  says  "  I  never  under-  1852. 
stood,  that,  unless  the  project  was  successful,  the  engineers  Landman 
were  to  abandon  all  claim;  but  I  did  understand  that  the  entwistlb. 
individuals  comprising  the  committee  were  not  to  be  held 
personally  liable/'  According  to  the  true  construction  of 
these  documents,  the  meaning  of  the  parties  was,  that  the 
provisional  committee  should  not  be  liable  at  all  events, 
but  that  as  soon  as  sufficient  funds  were  collected  the 
plaintiff  should  be  entitled  to  enforce  his  claim.  The 
right  to  payment  was  not  to  be  contingent  on  the  final 
completion  of  the  Company,  but  only  on  sufficient  funds 
being  obtained.  Then,  were  there  available  funds?  It  is 
submitted  that  there  were.  The  plaintiff  was  not  bound 
to  consider  the  liabilities  of  the  provisional  committee  to 
the  shareholders  in  respect  of  deposits,  but  immediately 
funds  came  to  their  hands  they  were  liable  to  pay. 

Parke,  B. — The  rule  must  be  discharged.  It  is  clear 
that  the  plaintiff  undertook  to  do  the  work,  not  upon  a 
contract  with  the  provisional  committee,  but  looking  to 
the  chance  of  the  scheme  succeeding,  and  of  there  being 
funds  available  for  the  payment  of  his  claim.  The  plain- 
tiff's letter,  of  the  11th  of  October,  shews  that  there  was 
no  contract  on  the  part  of  the  provisional  committee  that 
he  should  be  paid  at  all  events.  In  the  majority  of  cases 
of  this  kind,  the  contract  is  that  the  party  shall  look  only 
to  the  funds  of  the  Company,  and  not  to  the  responsibility 
of  the  individuals  who  manage  it. 

Platt,  B. — I  am  of  the  same  opinion.  This  action  can- 
not be  maintained,  unless  there  was  a  personal  responsi- 
bility on  the  part  of  the  defendant  to  pay  the  plaintiff. 
But,  by  the  resolution  of  the  12th  of  August,  the  provi- 
sional committee  distinctly  repudiate  any  personal  lia- 
bility; and  it  appears  from  the  resolution  of  the  17th  of 
October,  that  the  plaintiff  agreed  to  make  no  claim  for 
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1652.        hifl  services  '^nntil  there  should  he  sufficient  funds  of  the 
Landman      Company  to  meet  any  demand  he  might  be  entitled  to 
V'  make."    That  must  surely  mean  sufficient  funds  of  that 

description  which  the  committee  could  properly  apply  in 
satisfaction  of  the  plaintiff's  claim.  Now,  the  sum  of  41  GSt., 
which  consisted  of  deposits,  was  not  a  fund  of  that  descrip- 
tion ;  for,  on  the  abandonment  of  the  scheme,  all  the  depo- 
sitors were  entitled  to  call  for  repayment  of  their  depo- 
sits, the  consideration  upon  which  their  duty  to  pay  was 
founded  being  at  an  end.  The  sum  in  question,  there- 
fore, was  not  available  in  satisfaction  of  the  plaintiff's  de- 
mand, and  there  were  no  funds  out  of  which  he  was  en- 
titled to  be  paid. 

Mabtik,  B. — I  am  of  the  same  opinion.  The  case  has 
been  put  to  us  much  in  the  same  way  that  a  counsel  puts 
a  case  to  a  jury.  He  tells  them  that  the  plaintiff  has  done 
the  work,  and  that  he  is  entitled  to  be  paid  for  it;  and 
laying  aside  the  documents  upon  which  the  contract  is 
founded,  he  calls  upon  the  jury,  and  frequently  with  suc- 
cess, to  infer  a  contract  which  renders  the  defendant  liable: 
The  answer  is,  that  the  true  contract  between  the  parties 
must  be  looked  at  for  the  purpose  of  ascertaining  with 
whom  the  liability  rests.  Now,  in  this  case,  was  there 
any  obligation  on  the  part  of  the  provisional  committee 
to  go  on  with  the  scheme?  There  certainly  was  not 
They  were  at  liberty  in  that  respect  to  act  as  they  pleased, 
and  the  engineer  had  no  right  to  compel  them  to  go  on. 
He  took  the  chance  of  payment  provided  the  scheme  suc- 
ceeded, in  which  case  he  would,  no  doubt,  have  been  paid 
out  of  the  profits. 

Pollock,  C.  B. — I  agree  with  the  rest  of  the  Court  that 
there  is  no  foundation  for  setting  aside  the  nonsuit. 

Rule  discharged. 
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1852. 

DwTEB  V.  Collins.  Maif  8. 


T 


HIS  was  an  action  by  the  indorsee  against  the  acceptor  The  relation  of 

of  a  bill  of  exchange :  to  which  the  defendant  pleaded,  in-  cUent  preyents 

ter  alia,  that  the  bill  was  given  for  a  gaming  debt    On  the  JS^^^g'-S™ 

trial,  before  the  Lord  Chief  Baron,  at  the  Middlesex  Sit-  conununication 

made  to  nun  in 

tings  after  last  Term,  the  defendant  proceeded  to  prove  his  the  ordinaiy 
plea;  and  for  that  purpose  gave  evidence  of  the  gaming,  ^pby^ent, 
and  swore  that  the  only  bill  he  ever  gave  to  the  drawer  of  ^^e'craifi?"*'* 
the  bill  which  was  declared  on,  was  by  way  of  payment  of  dence  which 

the  client  fb* 

the  debt  then  incurred.    The  defendant's  counsel,  being  poses  in  his  le- 
required  to  prove  that  the  identical  bill  declared  upon  was  f^|  uw^vi- 
that  which  was  riven  on  that  occasion,  called  for  the  bill,  ^*«*  ^?^  °®* 

^  ,        '  '   extend  to  mat* 

which  the  plaintiff's  counsel  declined  to  produce.     The  tenoffiict, 
defendant's  counsel  then  called  as  a  witness  the  plaintiff's  toneyknowi 
attorney,  who  was  present  in  Court,  and  asked  him  whether  ^^f  thM  by 
he  had  the  bill  with  him.    The  plaintiff's  counsel  objected  confidential 

,  commonicationA 

that  such  a  question  need  not  be  answered,  as  it  would  be  with  his  cUent, 
a  breach  of  professional  confidence  to  do  so.  The  Lord  no^b^n  em- 
Chief  Baron,  after  consulting  some  of  the  other  Judges  of  J^  ^^^"robSr 
this  Court — ^at  that  time  sitting  in  the> Exchequer  Cliam-  would  not  hate 
ber — decided  that  the  question  must  be  answered.  The  Thus,  in  an 
attorney  having  admitted  that  the  bill  was  in  his  posses-  ^^ch^^.^^ 
sion  and  in  Court,  the  defendant's  counsel  called  for  its  T'^lf ^  *^«  ^«" , 

fendant  pleaded 

production;  which  being  refused,  he  then  offered  to  give  that  the  bill 
secondary  evidence  of  its  contents.     The  plaintiff's  counsel  J^i^^dcbt;  * 
objected,  that  there  ought  to  have  been  a  previous  notice  !^^^|**th 

only  bill  which 
had  been  given 
by  the  defendant  was  that  npon  which  the  action  was  brought;  and,  after  a  request  then  made  to  the 
plaintiff  to  produce  the  bill,  the  plaintiff  *s  attorney  was  called  on  the  part  of  the  defendant,  and  ask- 
ed whether  he  then  had  the  bill  with  him  in  Court: — Held,,  that  the  attorney  would  not  be  guilty 
of  any  breach  of  professional  confidence  in  answering  the  question,  and  that  it  was  admissible. 


The  true  principle  on  which  a  notice  to  produce  a  document  on  the  trial  of  a  cause  is  required,  is, 
ihe  opposite 
order  to  enable  mm  to  prepare  evidence  to  explain  or  confinn  the  document,  but  is  merely  to  give 


not  to  give  ihe  opposite  party  notice  that  such  a  document  will  be  used  by  a  party  to  the  cause,  in 


him  a  sufficient  opportunity  to  produce  it,  and  thereby  to  secure,  if  he  pleases,  the  best  evidence 
of  Uie  contents;  and  therefore,  where  a  document  is  shewn  to  be  in  court,  a  request  to  produce  it 
immediately  is  sufficient. 
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1852.  to  produce ;  and  the  Lord  Chief  Baron,  after  consulting 
the  same  Judges,  ruled  in  favour  of  the  defendant.  The 
evidence  was  then  given,  and  a  verdict  passed  for  the  de- 
fendant, the  Judge  reserving  leave  to  the  plaintiff's  coun- 
sel to  move  to  enter  a  verdict  on  the  points  made  at  the 
trial — On  a  former  day  in  this  Term, 

Humfrey  obtained  a  rule  nisi  accordingly.  He  cited 
Ooodered  v.  Armour  (a),  Cook  v.  Heam  (6),  Doe  d.  OUbert 
V.  Rosa  (c),  and  1  Stark  on  Evidence,  404,  3rd  edit 

Hwwkins  (James  with  him)  shewed  cause  (cQ. — ^First,  the 
plaintiff's  attorney  was  not  exempt,  by  reason  of  any  pri- 
vilege, from  answering  the  question  whether  he  had  the 
bill  of  exchange  then  with  him.  The  question  did  not  re- 
quire the  contents  of  that  document  to  be  given.  If  he 
had  been  asked  whether  his  client  was  then  present  in 
Court,  that  question  would  have  been  admissible. 

Secondly,  the  notice  to  produce  the  bill  was  given  in 
sufficient  time,  as  it  was  shewn  that  that  document  was 
at  the  time  in  Court ;  and  moreover,  no  excuse  whatever 
was  given  for  its  non-production,  for  the  plaintiff  relied 
solely  upon  the  objection  that  the  notice  had  not  been 
given  in  due  time,  as  required  by  the  rules  of  practice. 
The  authorities  cited  on  the  part  of  the  plaintiff,  in  mov- 
ing for  this  rule,  will  be  found  to  be  distinguishable  from 
the  present  case.  Ooodered  v.  Armour  (a)  was  an  action 
against  the  acceptor  of  a  bill  of  exchange,  to  which  the 
defendant  pleaded,  that  before  and  at  the  time  of  the  ac- 
ceptance a  fiat  in  bankruptcy  had  issued,  and  was  in  pro- 
secution against  the  defendant;  and  that  he  then  owed 
the  plaintiff  a  debt  proveable  under  the  commission;  and 
that,  in  consideration  that  the  plaintiff  would  prove  such 

(a)  3  Q.  B.  966.  (d)  April  30,  before  Pollock, 

(ft)  1  Moo.  &  Rob.  201.  C.  B.,  Parke,  B.,  PkUt,  B.,  and 

(c)  7  M.  &  W.  102.  Martin,  B. 


BASTEB  TERM,   15  YICT.  641 

debt  under  the  commission,  the  defendant  agreed  to  ac-        1852. 
cept,  and  did  accept,  the  bill  in  part  payment  of  the  debt,      "dwyer 
whereby  the  bill  was  void.    The  plaintiff,  in  his  replica-  ^' 

tion,  denied  the  acceptance  in  part  payment  of  such  debt 
It  was  held  that  the  defendant  was  not  entitled  to  give 
secondary  evidence  of  the  bill  without  a  notice  to  produce; 
and  that  the  allegations  in  the  plea  did  not  impose  the  ob- 
ligation upon  the  plaintiff  to  produce  the  bill  on  the  trial 
of  the  cause.  In  that  case,  it  appears  that  no  notice  to 
produce  had  been  given,  neither  was  it  shewn  that  the  bill 
was  in  court.  Again,  in  Lawrence  v.  (Jlark  (a),  where  to  a 
declaration  upon  a  bill  of  exchange  the  defendant  pleaded 
a  plea  of  fraud  and  covin,  it  was  held  that  the  plaintiff 
was  not  bound  to  produce  the  bill  on  the  trial  without  a 
notice  given  in  due  time;  and  Aldersony  B.,  in  his  judgment, 
says — "  All  these  cases  depend  on  their  particular  circum- 
stances, and  the  question  in  each  is,  whether  the  notice 
was  given  in  reasonable  time  to  enable  the  plaintiff  to  be 
prepared  to  produce  the  document  at  the  time  of  the 
trial  Here  the  notice  was  given  at  half-past  eight 
o'clock  the  evening  before,  by  being  left  at  the  office  of 
the  attorney.  If  the  service  had  been  half  an  hour  later, 
it  would  have  been  a  bad  notice  altogether  for  that  night; 
but,  as  it  is,  it  seems  to  me  not  to  be  a  sufficient  notice 
reasonably  to  enable  the  plaintiff  to  produce  the  bill  at 
ten  o'clock  the  next  morning,  when  the  cause  was  to  be 
tried.  Several  cases  have  been  cited,  each  of  which  de- 
pends upon  its  own  circumstances.  In  the  present  case, 
I  do  not  say,  if  the  paper  were  lying  before  the  attorney 
at  the  time,  that  the  notice  would  not  be  sufficient;  but 
it  is  not  shewn  whether  it  was  in  his  or  his  client's  pos- 
session. As  to  the  other  point,  I  am  clearly  of  opinion 
that  the  evidence  was  not  admissible  without  a  notice  to 

(a)  14M.&W.260. 
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1652.  ^  produce.  It  certainly  is  in  the  nature  of  secondary  evi- 
dence, for  the  purpose  of  shewing  the  identity  of  the  bilL'' 
And  Rolfe,  R,  adds,  that  he  concurs  in  these  observations. 
In  Cook  V.  Heam  (a),  which  was  an  action  by  a  landlord 
against  his  tenant,  the  defendant's  counsel,  in  order  to 
shew  that  the  defendant  had  paid  money  into  Court,  call- 
ed the  defendant's  attorney,  and  asked  him  if  he  had  not 
in  Court  the  rule  for  payment  of  money  into  Court  This 
was  objected  to,  on  the  ground  that  no  notice  to  produce 
had  been  given,  or  subpoena  duces  tecum  had  been  served 
on  the  attorney.  Pattesoriy  J.,  refused  to  allow  the  ques- 
tion to  be  asked,  and  also  held,  that  a  notice  to  produce, 
given  at  the  trial,  would  not  be  in  tima  The  report  pro* 
ceeds  to  state,  that  Pcttteson,  J.,  afterwards  informed  the 
Court  in  banco  of  the  course  he  had  adopted;  and  that 
Parke,  J.,  and  Taunton,  J.,  assented  to  it  [Parke,  B. — 
I  remember,  the  first  time  I  read  the  report  of  that  case, 
it  struck  me  that  there  must  be  some  misapprehension 
on  the  subject;  and,  at  the  time  I  made  a  note  of  it,  I 
added  a  quaere  to  it  The  question  really  turns  upon  the 
principle  of  the  rule  on  which  a  notice  to  produce  is  re- 
quired. In  Starkie  on  Evidence,  p.  404,  the  rule  is  laid 
down  in  the  following  terms: — "  Proof  that  the  adversary 
or  his  attorney  has  the  deed  or  other  instrument  in  court 
does  not  supersede  the  necessity  of  notice;  for  the  object 
of  the  notice  is  not  merely  to  enable  the  party  to  bring 
the  instrument  itself  into  Court,  but  also  to  provide  such 
evidence  as  the  exigency  of  the  case  may  require  to  sup- 
port or  impeach  the  instrument"  If,  on  the  other  hand, 
the  object  of  the  notice  is  to  require  the  production  of  a 
particular  document,  or,  in  case  the  document  is  not  pro- 
duced, to  authorise  the  party  giving  the  notice  to  give 
secondary  evidence  of  the  contents  of  that  document,  then 

(a)  1  Moo.  &  Bob.  201. 


BASnSR  TBRM,   15  VIOT.  643 

all  that  is  necessary  is  that  the  notice  should  be  given  in  suf-  ^852. 
ficient  time  to  the  opposite  party,  to  enable  him  to  be  ready 
to  produce  the  document  at  the  trial  I  have  always  been 
of  opinion  that  this  is  the  true  object  of  the  notice;  and  if 
this  be  so,  the  inquiry  relating  to  the  sufficiency  of  the 
notice  is  a  simple  one;  but  if  the  proposition  laid  down 
by  Mr.  Starkie  in  his  work  be  correct,  the  inquiry  would 
often  be  one  of  an  extremely  complicated  character;  for  it 
might  depend  upon  the  nature  of  the  document  and  many 
extrinsic  circumstances.]  In  the  present  case,  the  instru- 
ment called  for  was  at  the  time  in  Court,  and  no  excuse 
was  given  for  not  producing  it 

The  Court  then  called  upon 

Udall  (with  whom  was  Humfrey)  to  support  the  rule. 
First,  the  plaintiff's  attorney  was  exempted  from  answer- 
ing the  question,  whether  he  had  the  document  in  his  pos- 
session, upon  the  principle  that  it  was  intrusted  to  him 
in  professional  confidence.  In  BaJte  v.  Kinsey  (a),  which 
was  an  action  of  debt  for  rent  by  the  assignee  of  the  re- 
version against  the  assignee  of  the  term,  the  plaintiff's 
attorney,  who  had  been  called  to  prove  the  execution  of 
the  deed,  admitted,  on  cross-examination,  that  there  had 
been  another  deed  between  the  same  parties  relating  to 
the  demised  premises  executed  after  the  former,  and  that 
he  had  that  deed  in  court;  but  he  refused  to  produce  it, 
relying  on  his  privilege.  The  defendant,  without  having 
given  a  previous  notice  to  produce  that  deed,  then  offered 
to  give  secondary  evidence  of  its  contents;  and  the  full 
Court  held  that  such  evidence  was  improperly  rejected. 
[ParkCf  B. — ^That  decision  proceeded  upon  the  ground 
that  the  defendant  was  not  entitled  to  use  as  secondary 
evidence  that  which  he  had  obtained  or  would  obtain  out 
of  the  mouth  of  the  plaintiff's  own  attorney;  for  it  did  not 

(a)  1  C.  M.  &  R  38. 
VOL.  VIL  U  U  EXOH. 
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1852.       letter  of  the  18th  of  November,  in  which  the  solicitors  of 
;;::;::;;::;     the  company  request  the  plaintiff  to  furnish  them  «  ^th 
„     ^*  a  statement  of  the  expenses  incurred  on  the  authority  of 

the  committee/  cannot  create  any  Lability  when  none 
previously  existed.  Higgins  v.  Hopkins  (a)  is  distinguish- 
able; for  in  that  case  there  was  no  agreement  that  the  act- 
ing committee  should  not  be  responsible;  and  it  was  a 
question  for  the  jury,  whether,  under  the  circumstances, 
the  plaintiff  and  defendant  meant  to  contract  on  the  foot- 
ing of  a  personal  liability  of  the  defendant,  either  alone  or 
as  a  member  of  the  acting  committee,  or  on  the  credit  of 
the  funds.  Here  there  is  an  express  stipulation  that  the 
provisional  committee  shall  not  be  personally  liable,  and 
the  contract,  which  is  merely  conditional,  to  pay  out  of 
the  funds,  was  never  rendered  absolute  by  the  receipt  of 
funds.  [Parke,  R — The  term  "funds'^  does  not  mean 
"  deposits,"  but  the  funds  of  the  Company  when  formed.] 

The  Court  then  called  on 

Sir  A.  Co(Mumy  BramweUy  and  WHkin^m  to  support 
the  rule. — The  question  is,  what  was  the  contract  be- 
tween  the  parties;  and  that  is  to  be  collected  from  the 
correspondence  and  the  resolutions  of  the  committee.  The 
resolution  of  the  12th  of  August,  in  which  the  committee 
"  disclaim  the  intention  of  taking  on  themselves  any  per- 
sonal responsibility,'"  is  explained  by  the  resolution  of  the 
17th  of  October,  in  which  the  plaintiff  says  that  he  will 
make  no  claim  ^'  until  there  should  be  sufficient  funds  of 
the  Company  to  meet  any  demand  he  might  be  entitled  to 
make."  He  never  intended  to  release  the  committee  from 
all  obligation,  but  only  that  they  should  not  be  personally 
responsible  if  there  were  funds  to  satisfy  his  claim.  That 
such  was  the  plaintiff's  meaning  is  evident  from  his  letter 

(a)  3  Exch.  163. 
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The  judgment  of  the  Court  wad  now  delivef^  by  1852. 

Pabke^  R  [after  stating  the  facts  as  set  forth  at  the  com- 
mencement of  the  report,  his  Lordship  proceeded] — Mr. 
Humjrey  obtained  a  rule  nisi  for  a  new  trial,  and  the 
Court  granted  it,  as  we  thought  the  subject  fit  to  be  more 
fully  consider ed,  notwithstanding  the  opinion  which  had 
been  given  to  the  Lord  Chief  Baron,  and  on  which  he  had 
acted.  The  case  has  been  fully  argued  at  the  bar,  and  all 
the  authorities  considered;  and  we  are  of  opinion  that  the 
rule  ought  to  be  dischaiged.  We  do  not  propose  to  decide 
whether  the  defendant's  evidence  in  this  case,  that  no  other 
bill  was  given  to  the  drawer  than  one  for  this  gambling 
debt,  superseded  the  necessity  of  further  proof;  nor  to  con* 
sider  the  question,  whether  the  pleadings  themselves  ^ve 
as  much  notice  that  the  bill  will  be  the  subject  of  inquiry 
as  they  do  in  an  action  of  trover  for  a  written  instrument, 
where  a  notice  to  produce  is  unnecessary — ^it  having  been 
decided  by  the  Court  of  Queen's  Bench  in  Read  v.  OamUe  (a), 
and  in  Ooodered  v.  Armour  (6),  and  followed  by  this  Court 
in  L<»wrence  v.  Clark  (c),  that  in  a  case  like  the  present  , 
the  pleadings  do  not  give  constructive  notice.  We  wish  to 
decide  this  case  upon  the  more  general  ground,  the  princi- 
pal subject  of  the  argument  at  the  bar.  There  are,  there- 
fore, two  questions  to  be  considered. 

First,  whether  the  plaintiff's  attorney  was  protected  from 
answering  the  simple  question,  as  to  the  bill  being  in  his 
possession  and  in  court. 

Secondly,  whether,  on  his  refusal,  it  was  competent  for 
the  defendant  to  give  secondary  evidence  of  its  contents, 
no  previous  notice  to  produce  having  been  given. 

We  are  of  opinion  that  the  ruling  of  my  Lord  Chief 
Baron  was  right,  on  both  questions.  The  relation  of  attor- 
ney and  client  prevents  the  former  from  disclosing  any 

(a)  10  A.  &  E.  697,  u.        (h)  3  Q.  B.  956.        (c)  14  M.  &  W.  250. 

U  U2 
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1852.  communication  made  to  him  in  the  ordinaiy  course  of  his 
employment,  and  on  the  faith  of  the  confidence  which  the 
client  reposes  in  his  l^al  adviser.  But  the  privOege  does 
not  extend  to  matters  of  fact  which  the  attorney  knows  by 
any  other  means  than  confidential  communication  with  his 
client,  though,  if  he  had  not  been  employed  as  attorney,  he 
probably  would  not  have  known  them.  Thus,  he  may  prove 
the  client's  swearing  to  the  truth  of  an  answer  in  Chancery ; 
and  his  handwriting,  by  seeing  it  in  documents  prep.»id 
by  him  in  the  name  of  his  employer;  in  the  same  way  he 
may  prove  the  fiict  that  a  particular  document  is  then  in 
his  possession  and  in  Court — for  this  is  not  a  fact  profes- 
sionally communicated  to  him;  though  of  course  he  could 
not  be  compelled  to  disclose  the  contents  of  any  document 
which  is  professionally  intrusted  to  him,  and  which  he  is 
acquainted  with  only  by  virtue  of  professional  confidence. 
That  the  privil^e  of  an  attorney  does  not  extend  to 
protect  him  firom  answering  whether  the  document  is  then 
in  court,  was  decided  by  Bed,  C.  J.,  at  Nisi  Prius,  inBevan 
V.  Waters  (a).  In  Eicke  v.  Nokes  (&),  Lord  Tenterden  per- 
mitted a  clerk  of  the  defendant's  attorney  to  be  asked, 
whether  a  copy  of  a  bill  had  not  been  given  to  him  by  the 
defendant;  and  the  Court  of  Queen's  Bench  decided,  in 
the  case  of  Coatee  v.  Birch  (c),  that  an  attorney  ifkight  be 
asked  whether  he  had  then  in  his  possession,  on  the  trial 
and  in  courts  a  warrant,  though  he  said  he  had  no  docu- 
ments which  he  had  not  received  from  his  client  in  the 
course  of  their  professional  communicationa  These  au- 
thorities are  quite  satisfactory  to  us:  for  it  is  obvious  that 
the  answer  to  the  question  betrays  no  secret,  directly  or 
indirectly,  communicated  to  him  in  professional  confidence. 
On  the  other  hand,  some  authorities  were  cited  against 
the  admissibility  of  this  question.  The  first  is  Cook  y. 
Heam  (d),  in  which  it  is  said  that  Patteeon,  J.,  refused  to 

(a)  1  Moo.  &  M.  235.  (c)  2  Q.  B.  252. 

(ft)  Id.  303.  (d)  1  Moo.  &  R  201. 
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permit  the  question  to  be  put  with  respect  to  a  rule  of  1852. 
Court,  because  '^no  notice  to  produce  had  been  given:'' 
and  he  also  decided^  that  a  notice  to  produce  then  was 
too  late;  and  the  report  goes  on  to  state  that  the  course 
adopted  was  approved  of  by  Taunton^  J.,  and  myself,  in 
the  following  Term.  It  is  very  doubtful  from  the  report, 
whether  the  question  was  disallowed  by  Patbeson^  J.;  and, 
so  far  as  I  am  concerned,  I  think  there  must  be  a  mistake, 
either  of  my  own  or  the  reporters,  as  it  is  at  variance  with 
the  opinion  I  have  always  hud  on  that  point;  and  on  re- 
ferring to  my  MS.  note  of  the  motion  for  a  new  trial  in 
Michaelmas  Term,  1832,  I  find  no  trace  of  such  a  circum* 
stance.  The  rule  was  moved  for  on  the  ground  that  it 
appeared,  on  the  cross-examination  of  the  plaintiff's  wit- 
ness, that  there  was  a  written  agreement  or  lease,  which 
was  not  produced,  and  the  rule  nisi  was  granted,  suggesting 
a  stet  processus.  This  case  is  by  no  means  a  sufficient 
authority,  and  no  other  was  cited  which  is  in  point,  nor 
are  we  aware  of  any.  This  objection  cannot  therefore 
prevail 

.  The  next  question  is,  whether,  the  bill  being  admitted 
to  be  in  court,  parol  evidence  was  admissible  on  its  non- 
production  by  the  attorney  on  demand,  or  whether  a  pre- 
vious notice  to  produce  was  necessary.  On  principle,  the 
answer  must  depend  on  the  reason  why  notice  to  produce 
is  required.  If  it  be  to  give  his  opponent  notice  that  such 
a  document  will  be  used  by  a  party  to  the  cause,  so  that 
he  may  be  enabled  to  prepare  evidence  to  explain  or  con- 
firm it,  then,  no  doubt,  a  notice  at  the  trial,  though  the  docu- 
ment be  in  court,  is  too  late.  But  if  it  be  merely  to  enable 
the  party  to  have  the  document  in  court,  to  produce  it  if  he 
likes,  and  if  he  does  not,  to  enable  the  opponent  to  give  parol 
evidence;— 'if  it  be  merely  to  exclude  the  argument  that  the 
opponent  has  not  taken  all  reasonable  means  to  procure 
the  original,  which  he  must  do  before  he  can  be  permitted 
to  make  use  of  secondary  evidence,  then  the  demand  of 
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1862.  production  at  the  trial  is  sufficient.  We  are  not  able  to 
find  a  trace  of  the  reason  suggested  on  the  part  of  the 
plaintiff^  until  it  is  mentioned  by  Mr.  Starkie,  in  his  book 
on  Evidence,  and  afterwards  hj  Mr.  Taylor,  in  hi&  There 
is  no  satisfactory  authority  which  appears  to  us  to  support 
such  a  position.  If  this  be  the  principle  on  which  notice 
to  produce  is  required,  it  is  a  solitary  instance,  we  be- 
lieve, in  the  law,  prior  to  the  New  Rules,  of  its  being  neces- 
sary for  one  party  to  give  notice  of  the  evidence  which 
the  other  means  to  adduce  against  him.  If  this  be  the 
true  reason,  the  measure  of  the  reasonable  length  of  no- 
tice would  not  be  the  time  necessary  to  procure  the  docu- 
ment, a  comparatively  simple  inquiry,  but  the  time  ne- 
cessary to  procure  evidence  to  explain  or  support  it,  a 
very  complicated  one,  depending  on  the  nature  of  the 
plaintiff's  case,  and  the  document  itself  and  its  bearing  on 
the  cause;  and  in  practice  such  matters  have  never  been 
inquired  into,  but  only  the  time,  with  reference  to  the  cus- 
tody of  the  document,  and  the  residence  and  convenience 
of  the  party  to  whom  notice  has  been  given,  and  the  like. 
We  think  the  plaintiflTs  alleged  principle  is  not  the  true 
one  on  which  notice  to  produce  is  required,  but  that  it  is 
merely  to  give  a  sufficient  opportunity  to  the  opposite 
party  to  produce  it,  and  thereby  to  secure,  if  he  pleases, 
the  best  evidence  of  the  contents;  and  a  request  to  pro- 
duce immediately  is  quite  sufficient  for  that  purpose,  if  it 
be  in  court  With  this  view  the  opinion  of  our  Brother 
Alderson  accords,  as  reported  in  Lawrence  v.  Clark  (a). 
There  is  no  case  in  support  of  the  plaintiff's  position,  ex- 
cept that  of  Cook  v.  Heam,  above  referred  to,  which  we 
think,  for  the  reasons  given  before,  quite  insufficient;  and 
a  case  of  HxaU  v.  Partridge^  said  to  have  been  quoted  by 
the  late  Lord  Ahinger  when  at  the  bar,  mentioned  in  the 
report  of  Doe  d.  Wartney  v.  Orey  (b),  but  not  reported  else- 

(a)  14  M.  &  W.  253.  (6)  1  Stark.  283. 
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where,  in  which  Lord  Kenyan  is  said  to  have  told  the  at^  1862. 
tomey  that  he  need  not  produce  the  instrument,  which 
had  a  subscribing  witness,  unless  he  had  notice  in  time  to 
enable  him  to  produce  the  attesting  witness.  There  is 
probably  a  mistake  in  this,  as  the  party  requiring  the  do- 
cument would  have  been  bound,  if  it  were  produced,  to 
call  the  subscribing  witness,  unless  in  the  excepted  case 
where  the  party  producing  it  claimed  title  under  it  This 
case  cannot  be  relied  upon.  In  the  case  oSDoe  v.  Orey  it- 
self, it  did  not  appear  that  the  attorney  had  received  the 
notice  to  produce,  which  the  night  before  was  served  upon 
his  wife,  or  had  the  lease  itself  in  court  on  the  trial.  Nor 
does  that  fact  appear  in  either  of  the  cases  oiRead  v.  Oamr 
lie  and  Lawrence  v.  Clark,  before  referred  to; — ^the  expres- 
sion, that  the  counsel  refused  to  produce,  is  not  equiva- 
lent, and  the  fact  is  not  so  proved.  We  think  that  the 
rule  must  be  discharged ;  and  it  would  be  some  scandal  to 
the  administration  of  the  law  if  the  plaintiff's  objection 
had  prevailed. 

Rule  discharged. 
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1852. 

The  Justices  of  Bedfordshire  and  C.  Forster,  J.  Parsons, 
and  J.  Ferris,  Appellants,  v.  The  Churchwardens  and 
Otbrsebrs  of  the  Parish  of  St.  Paul,  Bedford,  Re- 
April  28.  spondents. 

Three  lioiuei,  X  HIS  was  a  special  case,  stated  for  the  opinion  of  this 

the  actual  w^i  Court,  Under  the  12  &  13  Vict,  a  45,  with  the  consent  of 

^tbuiMwthin  *^®  parties,  under  an  order  oi  Martin^  B. 

its  precincts,  jt  -^as  an  appeal  against  a  rate  and  assessment  for  the 

were  appropn-  ,  . 

ated  to  the  00-  relief  of  the  poor  of  the  parish  of  St  Paul,  in  the  borough 
^vCTDM-ando^f  of  Bedford,  in  the  county  of  Bedford,  and  for  other  pur- 
d^*lffAe^  poses,  made  the  5th  of  May,  1851,  after  the  rate  of  6d.  in 

respectively,         the  pOUnd. 
and  they  inha* 

bited  these  Agaiust  this  assessment  the  appellants  duly  gave  notice 

offi^S^S^e"  of  appeal,  on  the  following  grounds,  viz.:— 

gaol.     The 
house  of  the 

governor  had  That  each  of  the  houses  in  the  rate  mentioned,  for  which 

munication^A  *^^  ^^^  C.  Forstcr,  J.  Parsons,  and  J,  Ferris  are  respect- 
SeS^er  houses  ^^^^^  rated  as  occupiers,  is  parcel  of  the  gaol  of  the  county 
had  no  comma-   of  Bedford.     That  each  of  the  said  parties  inhabits  the 

nication  with 

it,  except  by  housc,  as  occupicr  of  which  he  is  rated  in  the  rate,  solely 
pi^ipai  en^  ^  ^^  officcr  of  the  Said  gaol,  and  in  compliance  with  cer- 
^^.flWrf  *^^^  regulations  relating  thereto,  theretofore  adopted  and 
that  the  occu-  certified  according  to  law  for  the  management  thereof,  and 
these  houses  is  not  further  or  otherwise  an  occupier  of  the  house  so  by 
from*^S^ty  to  ^™^  inhabited  as  aforesaid.  That  the  gaol  and  houses  re- 
be  assessed  to  gpectivcly  were  not,  and  are  not,  liable  to  be  rated  or  as- 

the  poor  rate,  ,  . 

on  the  ground     scsscd  in  or  by  the  said  rat-e. 

werevhtuaUy*       Forstcr  was  at  the  time  of  making  the  rate  the  go- 
part  and  parcel 
of  the  gaol. 

On  Uie  hearing  of  a  special  case  in  an  appeal  stated  for  the  opinion  of  one  of  the  superior  Courts, 
under  the  12  &  13  Vict  c.  45,  s.  1 1,  the  counsel  for  the  party  in  support  of  the  rate  is  entitled  to 
begin. 

Upon  such  hearing,  the  Court  refused  to  hear  more  than  one  counsel  upon  either  side. 
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vernor,  and  Parsons  and  Ferris  were  the  warders,  of  the        1862. 
gaol  and  house  of  correction  of  the  said  county.     The     justicbs  of 
parish  of  St.  Paul  is  situated  within  the  borough  of  Bed-    ^■^**'^  ^^ 
ford,  which  has  a  recorder,  and  to  which  a  separate  com-  St.Paul,Bkd- 
mission  and  a  separate  court  of  quarter  sessions  of  the 
peace  have  been  granted;  and  the  jurisdiction  of  the  jus- 
tices of  the  borough  is  independent  and  exclusive  of  that 
of  the  justices  of  the  said  county ;  and  the  appointment  of 
the  overseers  in  the  appeal,  by  whom  the  said  rate  was 
made,  was  by  the  justices  of  the  borough  only,  and  not  by 
the  justices  of  the  county. 

Previously  to  the  year  1 848,  the  governor  had  his  dwell- 
ing-house, and  the  officers  of  the  gaol  had  their  apart- 
ments, within  the  gaoL    In  the  year  1848  the  gaol  was 
rebuilt,  in  conformity  with  plans  submitted  to  and  ap- 
proved by  her  Majesty's  Principal  Secretary  of  State  for 
the  Home  Department;  and  under  his  express  direction, 
the  houses  now  occupied  by  the  governor  and  the  warders 
were  then  purposely  so  constructed  as  not  to  adjoin  any 
portion  of  the  gaol  or  house  of  correction  in  which  pri- 
soners are  confined.    Those  portions  of  the  gaol  and  house 
of  correction  in  which  prisoners  are  confined  stand  on  an 
area  surrounded,  except  as  shewn  on  the  plan  to  the  case 
annexed,  by  a  high  wall,  which  is  at  some  distance  in 
every  part  from  the  buildings  within.    The  house  occu- 
pied by  the  governor,  and  in  respect  of  which  he  was 
rated,  was  at  the  left-hand  side  of  the  prison  gateway, 
and  the  front  door,  which  is  the  ordinary  entrance,  opens 
on  the  public  street,  and  the  house  is  on  the  outside  of  the 
wall    The  wall  and  the  back  wall  of  the  house  are  in  the 
same  line,  and  the  house  projects  forwards  from  such  line, 
with  its  side  walls  at  right  angles  to  it    The  house  com- 
municates, by  an  outlet  through  the  back  wall,  with  the 
area.    The  house,  in  pursuance  of  the  directions  of  the 
Secretary  of  State,  was  originally  built  without  any  outlet 
through  the  back  wall,  or  otherwise  from  within  it,  into 


652  EXCHBQUSB  BEPOBTa 

1862.  the  area;  and  the  outlet  had  some  time  subsequently  been 
JU8TICB8  OP  ^^^  by  direction  of  the  justices  appellants,  at  the  special 
Beds.,  App.     request  of  Forster,  to  facilitate  his  access  to  the  area  and 

Vm 

St. Paul, Bid-  the  buildings  within  the  same;  and  until  that  time  there 
FORD,      p.     ^^  ^^^  ^^^  means  of  access  to  the  area  and  buildings 

within  it,  except  through  the  public  entrance. 

The  two  houses  in  respect  of  which  Parsons  and  Ferris 
were  rated,  stand  on  the  right-hand  side  of  the  prison 
gateway.  They  had  one  common  outer  door  in  front,  which 
opened  on  the  public  street,  in  like  manner  as  in  the  house 
occupied  by  Forster.  Though  at  the  time  of  making  the 
rate  they  were  internally  two  distinct  houses,  in  external 
appearance  they  are  one  house,  precisely  corresponding 
with  the  house  on  the  left-hand  side  of  the  prison  gate- 
way, in  respect  of  which  Forster  is  rated.  They  are  situ- 
ate, in  reference  to  the  wall,  in  precisely  the  same  way  as 
the  house  of  Forster,  except  that  they  still  continue  to  be, 
as  originally  built,  without  any  outlet  through  the  back 
wall,  or  otherwise,  from  within  the  houses  or  either  of  them 
into  the  area. 

At  the  time  of  the  making  of  the  rate,  Forster  was  in 
the  exclusive  occupation  and  enjoyment  of  the  said  house 
in  respect  of  which  he  is  rated,  with  his  wife,  family,  and 
servants.  And  Parsons  and  Ferris  were  also  in  the  exclu- 
sive occupation  and  enjoyment  of  the  two  other  houses,  in 
respect  of  which  they  were  rated,  with  their  respective 
wives  and  families;  and  each  of  the  said  houses  is,  to  all  ex- 
ternal appearance,  a  private  house  opening  in  front  upon 
the  public  street  The  space  in  the  angle  between  the  first- 
mentioned  wall  at  its  extreme  left,  and  the  extreme  left 
of  the  house  occupied  by  Forster,  is  enclosed  by  a  low  walL 
The  space  between  the  left-hand  side  of  the  prison  entrance 
and  the  extreme  right  of  the  house  occupied  by  Forster 
is  enclosed  by  a  low  wall.  And  two  similar  spaces  on 
either  side  of  the  houses  occupied  by  Parsons  and  Ferris 
respectively  are  in  like  manner  enclosed  by  a  low  wall. 
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The  spaces  enclosed  by  the  same  low  wall  formed,  at  the        1852. 
time  of  the  making  of  the  rate,  yards,  which  are  easements     justices  of 
to  the  houses  of  Forster  and  of  Parsons  and  Ferris  re-     ®"^»  -^pp* 
spectively;  those  on  the  left-hand  side  of  the  prison  gate-  St.Paul,Bbd- 
way  are  exclusively  occupied  and  enjoyed  by  Forster,  with 
the  house  there.     Of  those  on  the  right-hand  side  of  the 
prison  gateway,  one  is  exclusively  occupied  and  enjoyed  by 
Parsons,  with  one  of  the  houses  there;  the  other  by  Ferris, 
with  the  other  of  the  houses  there. 

The  Regulations  which  are  acted  on  in  the  said  prison 
were  recommended  by  the  said  Secretary  of  State,  and 
adopted  by  the  said  justices,  appellants,  and  among  these 
are  the  following,  viz. — 

Rule  21.  The  Oavemor, — He  shall  not  be  under-sheriff 
or  bailiff,  nor  concerned  in  any  occupation  or  trade ;  he  is  not 
to  sell  or  let  (nor  is  any  person  in  trust  for  hhn  to  sell  or 
let),  or  have  any  benefit  from  the  sale  or  letting  of  any  ar- 
ticle to  or  dealing  with  any  prisoner;  he  shall  not  let  for 
hire  to  any  person  any  room  or  portion  of  the  residence 
allotted  to  him  in  the  gaol,  nor  any  room  or  ground  be- 
longing to  the  gaol;  he  shall  not  directly  or  indirectly  have 
any  interest  in  any  contract  or  agreement  for  the  supply 
of  the  prison.  He  shall  see  that  the  provisions  of  this  rule 
are  enforced  on  all  other  officers  of  the  prison ;  and  that  no 
officer  at  any  time  receive  any  money,  fee,  or  gratuity  of 
any  kind,  on  or  for  the  admission  of  any  visitor  to  the  pri- 
son or  to  the  prisonera 

Rule  24.  He  shall  reside  in  the  prison,  and  he  shall  not 
be  absent  from  it  for  a  night  without  permission  in  writing 
from  a  visiting  justice;  and  his  leave  of  absence,  with  the 
name  of  the  visiting  justice  granting  it,  shall  be  entered  in 
his  journal;  but  if  absent,  without  leave,  a  night  from  un- 
avoidable necessity,  he  shall  state  the  fact  and  cause  of  it 
in  his  journal. 

Rule  32.  He  shall  visit  and  inspect  every  ward,  cell,  yard, 
and  division  of  the  prison,  and  see  every  prisoner  once  at 
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1852.        least  in  every  twentj-four  hours;  and  in  default  of  such 

Justices  op    dailj  visits  and  inspections,  he  shall  state  in  his  journal 

Bbdm.,  App.    j^^^  fgj  jj^  jjj^  omitted  them,  and  the  cause  thereof.     He 

St.Paul,Bbd.  shall  at  least  once  a  week  go  through  the  prison  at  an 

uncertain  hour  of  the  night,  which,  visit,  with  the  hour 

and  state  of  the  prison  at  the  time,  he  shall  record  in 

his  journal.    When  visiting  the  female  prison,  he  shall  be 

attended  by  the  matron  or  some  other  female  officer. 

Rule  35.  He  shall  direct  that  the  prison  be  locked  for 
the  night  and  the  keys  of  the  outer-gate  be  delivered  to 
him  at  ten  o'clock  each  night;  and  that  a  report  be  then 
made  to  him  whether  the  officers  resident  in  the  prison 
are  all  present  He  shall  keep  the  keys  until  the  hour  of 
unlocking  in  the  morning,  and  shall  not  allow  ingress  or 
egress  between  the  hour  of  locking  at  night  and  unlock- 
ing in  the  morning,  except  to  the  chaplain  and  medical 
officer;  and  in  special  cases,  the  latter  to  be  entered  in 
the  governor's  journal 

Rule  107.  SubordiricUe  officers,  male  andfemaie. — They 
shall  strictly  conform  to  the  rules  of  the  prison,  obey  the 
directions  of  the  governor,  and  assist  him  in  maintaining 
order  and  discipline.  And  Rule  111.  They  shall  not  be 
absent  from  the  prison  without  leave  from  the  governor; 
on  going  out  with  permission  or  on  duty,  they  shall  leave 
their  keys,  instruction-book,  and  report-book  in  the  go- 
vernor's office. 

The  governor  and  warders  had  the  occupation  of  their 
said  respective  houses  only  in  respect  that  they  are  re- 
spectively such  officers  as  aforesaid;  and  the  accommoda- 
tion afforded  by  the  houses  respectively  to  them  and  their 
families,  is  not  more  than  was  proper  and  convenient  for 
persons  having  the  duties  of  the  said  offices  to  perform ;  and 
the  constant  residence  of  the  said  officers  within  the  said 
houses  respectively  is  an  important  part  of  their  respect- 
ive duties. 

The  question  for  the  decision  of  the  Court  was,  \diether 
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Forster;  Parsons,  and  Ferris,  or  either  of  them,  was  liable        1852. 
to  be  rated  to  the  poor  of  the  said  parish  in  respect  of    justicxsop 
their  occupancy  of  the  said  houses.    If  they  were  not,  the     ^^^^^  App. 
assessment  was  to  be  amended  by  striking  out  that  portion  St.Paul,Bxd< 
of  it  set  out  in  the  case;  if  otherwise,  that  portion,  or  such 
part  of  it  as  the  Court  should  adjudge,  was  to  remain.    In 
either  case  such  costs  were  to  be  paid  as  the  Court  should 
adjudge;  and  judgment  was  to  be  entered  by  the  Court  of 
Quarter  Sessions  accordingly. 

ToseTy  for  the  appellants,  claimed  the  right  to  begin. 


Warlledge  (with  whom  was  H,  Mills)  for  the  respond- 
ents.— ^The  question  for  the  opinion  of  the  Court  is  sub* 
mitted  under  the  12  &  13  Vict.  c.  45,  by  which  parties  to 
appeals  may  state  a  case  for  the  decision  of  one  of  the  su* 
perior  Courts.  There  is  therefore  no  decision  of  the  Court 
below,  and  the  respondents  are  bound  to  shew  that  the  ap- 
pellants are  liable. 

Feb  Cubiam. — The  respondents  are  entitled  to  begin,  as 
the  affirmative  lies  upon  them. 

Worlledge. — The  houses  in  question  are  liable  to  be 
rated  to  the  relief  of  the  poor.  The  43  Eliz.  a  2,  imposes 
such  a  liability  upon  all  property  in  a  parish,  and  the  ap- 
pellants are  liable  to  the  rate  unless  they  can  establish  an 
exemption  from  that  common  liability.  The  appellants  will 
rely  upon  the  case  of  Reg,  v.  Shepherd  (a),  on  the  ground 
that  the  houses  which  they  occupy  are  parcel  of  the  county 
gaoL  But,  in  the  case  referred  to,  the  gaoler's  house  was 
situate  wUhin  the  walls  of  the  gaol  itself,  and  for  that 
reason  was  held  to  be  exempt  from  the  rate.  But  these 
houses  are  not  within  the  prison  walls.    It  is  clear  that,  if 

(a)lQ.B.170. 
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1852.        the  appellants  had  resided  in  another  part  of  the  town,  ait 

jusncM  OP    some  distance  from  the  gaol,  their  residences  would  have 

Bbdb.,  App*    b^gn  rateable.    It  may  be  further  argned,  that  the  appel- 

St.  Paul,  Bso-  lants  have  an  occupation  beyond  what  their  duties  require. 

TOW),  Keep.    ^^  ^^^  finds  that  the  governor  and  warders  were  in  the 

exclusive  occupation  of  these  premises.  In  Beg.  v.  Shep^ 
herd  the  occupation  by  the  party  was  only  as  governor, 
and  the  accommodation  was  not  more  than  was  proper 
and  convenient  for  such  occupation.  In  Rex  v.  TerroU{a\ 
the  commanding  officer  in  barracks  had  distinct  apart- 
ments allotted  to  him,  one  in  particular  for  transacting 
the  business  of  the  regiment,  and  the  others  fitted  up  for 
the  accommodation  of  himsftlf  and  his  family,  containing 
a  kitchen  and  other  offices,  and  a  stable  yard  and  garden; 
and  it  was  held  that  he  was  rateable,  having  a  beneficial 
enjoyment  of  the  premises  beyond  his  necessaiy  accommo^ 
dation  as  an  officer  for  the  purpose  of  public  service.  So, 
in  the  cases  of  Hampton  Court  Palace,  Reg.  Y.PoneonbyQ}), 
it  was  held  that  the  occupiers  of  apartments  in  that  palace 
were  rateable  to  the  poor  in  respect  of  the  apartments  held 
by  them  by  permission  of  the  Crown.  [Alderson,  B. — ^I 
think  that  the  decision  in  R^.  v.  Shepherd  is  excellent 
sense,  and  that  it  settles  the  present  question.  If  a  house 
be  such  as  to  be  necessarily  occupied  by  a  public  officer  in 
the  performance  of  his  duties,  he  is  not  rateable  to  the 
poor.  Here  the  justices  have  set  apart  these  houses  for 
the  occupation  of  the  governor  and  warders,  who  are  en- 
gaged in  duties  within  the  very  walls  of  the  prison.  The 
question  with  respect  to  the  governor  appears  to  me  not 
to  admit  of  a  doubt;  and  the  simple  fact,  that  the  houses 
of  the  warders  have  no  direct  communication  with  the 
prison,  does  not  make  any  material  difference.  PoUock, 
C.  B. — ^The  occupation  of  the  gaoler  may  in  one  sense  of 
the  term  be  exclusive.    But  the  justices  may  at  all  times 

(a)  3  East,  606.  (b)  3  Q.  B.  14. 
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enter  these  houses  to  satisfy  themselves  as  to  the  nature        1852. 
of  the  occupation.    The  houses  are  open  to  them,  as  form-     jucticm  of 
ing  part  and  parcel  of  the  gaoL]  Bids.,  App. 

o. 
St.  Paul,  Bbd- 

MiUs  applied  to  be  also  heard  for  the  respondents;  but     '^*°'  ^^' 
the  Court  said,  that  thej  would  not  hear  more  than  one 
counsel  on  either  side. 

Tozer,  (with  whom  was  Pearse),  contrk,  was  not  called 
upon,  but  he  applied  for  cost& 

Per  Curiam  (a). — ^The  rate  cannot  be  supported.  Reg. 
V.  Shepherd  governs  the  present  case.  The  question  is 
between  the  county  justices  and  the  parish  authorities, 
and  the  latter  are  wrong,  and  must  pay  the  penalty  in  the 
shape  of  cost& 

Bate  to  be  amended  accordingly,  with  costs  (6). 

(a)  PoUocky  €.  B.,  Alderson,  B.,  stated  that  he  agreed  with  the  de- 

and  Martin,  B.  ciflion  of  the  Court,  and  thought 

(6)  Paribe,B.,  entered  the  Court  that  the  question  did  not  admit 

at  the  conclusion  of  the  case,  and  of  a  doubt. 
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The  4  Geo.  4, 
c  64, 1.  48, 
does  not  ex- 
empt a  coan^ 
gaol,  f  itoate  in 
a  borough,  frmn 
borough  rates. 
That  lection 
merely  affecti 
the  joriidiction 
of  the  county 


The  Justices  of  Bedfordshire,  Appellants,  v.  The  Commis- 
sioners FOR  THE  Improvement  of  Bedford,  Respondents. 

X  HIS  was  a  special  case,  stated  for  the  opinion  of  this 
Court  by  the  consent  of  the  parties,  under  an  order  of 
Martin,  B. 

It  was  an  appeal  against  a  rate  made  on  the  13th  of  Au- 
gust, 1851,  under  the  provisions  of  the  43  Geo.  3,  c.  cxzviiL, 
and  50  Geo.  3,  c.  IxxxiL,  which  imposed  a  rate  of  1&  6c2. 
upon  all  halls,  gaols,  &c.,  within  the  town  of  Bedford,  for 
By4dGeo.8,  eveiy  yard  running  measure  of  the  length  in  front  of  such 

(^'If'  halla,  gaolfl,  &c 

the  unprojre-  gy  ^y g  assessment  the  appellants  were  assessed  in  re- 

ment  of  the  "^  . 

town  of  Bed-      spect  of  the  gaol  and  house  of  correction  of  the  county  of 
ter aiiB^ferihe'  Bedford,  in  the  following  form : — 

purpoie  of  keep- 
ing the  ftreeti  As  TO  PUBUC  fiXTlLDIMOS. 
of  the  town  in 
repair  and 
Ugkited,acertain 
film  was  to  be 
assessed  npon 
all  halls,  gaoli^ 
chnrchyaids, 
Ac,  within  the 
town  of  Bed- 
ford, "forerery 
yaidmnninff 
measore  of  the 
length  in  front 
of  such  halls, 
gaols,**  ftc: — 
Held^  tha^  notr 
withstanding 
the  4  Geo.  4, 
c.  64,  s.  48,  the 

county  gaolwas      Against  this  assessment  the  appellants  gave  notice  of 
paymrat  of  die    ^PP^al  to  the  quarter  sessions  for  the  borough  of  Bedford, 
"****witrf*     ^^  (amongst  others)  the  following  grounds: — 
the  building  That  the  gaol  was  not  rateable.    But  that,  if  it  was,  it 

on  a  public       ought  to  be  rated  at  the  rate  of  Is.  6cL  for  every  yard 
£lnch3Jd*°in    running  measure  of  the  length  in  front  of  the  gaol,  and 

the  measure- 
ment; and  therefore,  that  the  sides  and  back  parts  of  the  gaol  which  abutted  on  public  streets  were 
to  be  included  in  such  calculation. 


No.  of 
As9et$- 

Name$  of 
Oeenpitn, 

« 

Namuof 
Owners. 

Description 

ofPtemises 

aid  Prcperty 

rated. 

Measwre 
ofike 

Length  in 
Front. 

Swns 

assessed 

ai\s.6d. 

per  Yard. 

1521 

In  ike  Parish 
of  St.  Pad. 

Justices  of  the 
county  of  Bed- 
ford in  respect 
of  the  county 
gaol. 

Inhabitants 
of  the  coun- 
ty of  Bed- 
ford. 

County  Gaol 

Yards, 
247 

£   s.  d. 
18  10   6 
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that  in  the  latter  case  the  rate  would  amount  to  51  16«.         1852. 

instead  of  181.  10a  6c2.,  the  sum  at  which  the  gaol  was  rated,  justicbs  op 

The  parish  of  St.  Paul  is  situate  within  the  borough  of  ®^®'  ^PP* 

Bedford,  which  has  a  recorder,  and  to  which  a  separate  Gomiirs.  op 

.      .  1  i-.  /.    ^  o.         .  /.    BBDPORDjResp. 

commission  and  a  separate  Court  of  Quarter  Sessions  of 
the  peace  have  been  granted;  and  the  jurisdiction  of  the 
justices  of  the  borough  is  independent  and  exclusive  of 
that  of  the  justices  of  the  said  county;  and  the  appoint- 
ment of  overseers  of  the  poor  of  the  parish  is  from  time  to 
time  made  by  the  justices  of  the  borough  only,  and  not 
by  the  justices  of  the  county. 

By  the  43  Geo.  3,  c.  czxviii.  (local  and  personal),  intitled 
"  An  Act  for  the  Improvement  of  the  Town  of  Bedford,  in 
the  County  of  Bedford,  and  for  Rebuilding  the  Bridge  over 
the  River  Ouze  in  the  said  Town,"  sect  1,  the  respondents 
are  constituted  Commissioners  for  putting  the  Act  into 
execution,  by  the  style  of  "The  Commissioners  for  the  im- 
provement of  the  town  of  Bedford,  in  the  county  of  Bed- 
ford," and  by  such  name  and  description  shall  and  may 
sue  and  plead  and  be  sued  in  all  courts  and  places  what- 
soever; and  by  sect  2,  provision  is  made  for  supplying 
vacancies.  By  sect  50,  for  raising  money  to  enable  the 
Commissioners  to  carry  the  several  purposes  of  the  Act 
into  execution,  they  are  empowered  to  make  rates  upon 
houses  and  other  private  properties,  but  not  to  exceed  in 
the  whole  in  any  one  year  8(2.  in  the  pound,  according  to 
the  yearly  rent  or  value  of  such  houses,  &c.  By  sect.  51, 
the  annual  value  of  all  such  houses,  &c.  is  to  be  ascertained 
from  the  poor's  rates  of  the  respective  parishes;  and  the 
year  of  rating  is  to  commence  from  the  24th  of  June.  By 
sect  59  it  is  enacted,  "  that  the  sum  of  Is.  and  no  more 
shall  yearly  be  rated  and  assessed  upon  all  halls,  gaols, 
chapels,  meeting-houses,  schools,  almshouses  (except  the 
almshouses  founded  by  Christie  Skinner,  deceased)  and 
other  public  buildings,  church-yards,  chapel-yards,  and 
meetii3||-house-yards  within  the  said  town,  for  every  yard 

VOL.  VII.  X  X  BXCH. 
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1862.  rnnninff  measure  of  the  length  in  front  of  such  haUsy  gads, 
jusTxcBsop  chapels,  meeting-houses,  schools,  almshouses,  and  other 
Bbd8.,  App.,  public  buildings,  church-yards,  chapel-yards,  and  meeting- 
CoMMR8.j>F  house-yards;  and  the  rates  or  assessments  so  to  be  made 
and  laid  upon  the  county  hall,  county  gaol,  or  any  other 
public  county  building,  shall  be  paid  by  the  treasurer  of 
the  county  of  Bedford  for  the  time  being."  By  sect.  117 
a  power  of  appeal  is  given  to  persons  aggrieved  by  any  rate 
or  assessment  By  50  Greo.  3,  c.  Ixxii.  (local  and  personal) 
intitled  "  An  Act  for  amending  and  enlarging  the  Powers 
of  an  Act  of  his  present  Majesty,  intituled  '  An  Act  for 
the  Improvement  of  the  Town  of  Bedford,  in  the  County 
of  Bedford,  and  for  Rebuilding  the  Bridge  over  the  River 
Ouze,  in  the  said  Town;'"  sect.  2,  the  power  of  rating 
gaols  and  public  buildings  is  extended  tols.  6d,  per  yard 
running  measure  in  front ;  but  the  first  Act  of  43  Geo.  3, 
was  not  in  any  other  respect  altered  as  regarded  the  matter 
of  this  case. 

Until  Michaelmas,  1819,  the  county  priscm  comprised, 
as  now,  the  common  gaol  and  house  of  correction  in  one 
building,  having  but  one  frontage  adjoining  a  public  street, 
and  was  assessed  to  the  improvement  rate  according  to 
the  linear  measure  per  yard  of  its  front  adjoining  that 
street,  being  the  present  frontage  to  St.  Lloyd's  street; 
and  such  rate  was  not  disputed.  In  1819,  the  justices  pur- 
chased the  ground  then  occuppng  the  space  between  the 
north-east  side  of  the  gaol  and  Offa-street,  upon  which 
they  erected  a  new  house  of  correction,  with  an  entrance 
from  and  fronting  that  street.  From  January,  1821,  the 
said  house  of  correction  was  used  as  a  separate  county 
prison,  and  was  assessed  to  the  improvement  rate  accord- 
ing to  the  linear  measure  per  yard  of  its  frontage  to  Offii- 
street,  and  continued  to  be  assessed  yearly  upon  that  scale 
until  the  rate  in  dispute  was  made.  In  1849  the  county 
justices  again  brought  the  gaol  and  house  of  correction 
into  one  establishment  within  one  building,  bein^he  pre- 
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sent  county  prison  and  the  subject  of  the  appeal,  by  en-        1852. 
larging  and  erecting  various  additional  buildings  to  the     justicm  op 
old  gaol,  the  gateway,  porter's  lodge,  and  governor's  and    s*°«'  Apm 
warders'  houses,  forming  the  front  to  St.  Lloyd's  street,  and  ^Commrs^of 
the  only  entrance  to  the  new  prison  being  from  St  Lloyd's 
street  by  the  above  gateway.   The  separate  house  of  correc- 
tion, having  become  useless,  was  lately  pulled  down,  and 
the  site  converted  into  a  garden  and  airing  ground  for  the 
purposes  of  the  new  prison,  with  a  blank  wall  about  twen- 
ty feet  high  and  sixty-one  yards  in  length,  bounding  the 
frontage  of,  but  without  any  entrance  from,  Offa-street 

The  north-west  boundary  wall  of  the  new  prison,  for  about 
sixty-seven  yards,  adjoins  a  public  road  leading  from  St. 
Lloyds  street  to  Adelaide-square;  the  south-east  bound- 
ary wall,  for  about  thirty-three  yards,  adjoins  some  ground 
of  the  Duke  of  Bedford,  which  was  kept  inclosed,  and  used 
as  a  private  way  to  land  of  his  Grace,  which  was  sold  in 
building  lots,  in  April  1842,  when  the  gate  and  inclosing 
fence  were  removed,  and  the  ground,  before  used  only  as 
a  private  way,  was  left  open  for  the  use  of  the  purchasers, 
and  the  public  now  use  it  as  a  road  from  St.  Lloyd's  street 
to  Harper-street  and  OiFa-street,  and  the  Commissioners 
repair  it 

The  rate  in  dispute  was  made  upon  the  principle  that 
the  county  is  liable  to  be  rated  in  respect  of  all  parts  of 
the  prison  estate  adjoining  any  public  road,  which  the  re- 
spondents considered  a  rateable  frontage,  and  not  restricted 
to  the  front  of  the  building;  and  therefore  the  linear  or 
running  measure  stated  in  the  rate  included  not  only  the 
length  in  front  next  St.  Lloyd's-street,  but  the  length  of  the 
blank  wall  at  the  back  of  the  prison,  adjoining  to  and  oc- 
cupying the  frontage  of  Offa-street,  lately  the  front  of  the 
house  of  correction,  and  also  so  much  of  the  side  bound- 
aries as  adjoined  the  two  roads  before  mentioned  on  the 
north-west  and  south-east  sides. 

The  question  for  the  decision  of  the  Court  was,  whether 
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the  appellants  were  liable  to  be  rated  in  the  rate  in  respect 
of  the  county  gaoL  If  they  were  not,  the  assessment  was 
to  be  amended  by  striking  out  that  portion  of  it  which  is 
set  out  in  this  case.  If  the  Court  should  decide  that  the 
appellants  were  rateable,  the  amount  of  rate  was  to  be 
ascertained  on  such  principle  as  the  Court  should  deter- 
mine, and  such  portion  of  the  rate  was  to  be  amended 
upon  the  principle  so  determined  by  the  Court.  In  either 
case,  such  costs  to  be  paid  as  this  Court  should  adjudge, 
and  judgment  was  to  be  entered  by  the  Court  of  Quarter 
Sessions  for  the  borough  accordingly. 

WorUedge  (with  whom  was  H.  MxUa)  for  the  respond- 
ent& — There  are  two  questions  raised  for  the  opinion  of 
the  Court  by  this  appeal  The  first  question  is,  whether 
the  county  gaol  of  the  county  of  Bedford  is  liable  at  all  to 
the  rate  imposed  upon  it  by  the  Commissioners  for  the  im- 
provement of  the  town  of  Bedford.  And,  assuming  such 
liability  to  exist,  the  second  question  has  reference  to  the 
amount  of  the  rate. 

As  to  the  first  question — The  appellants  will  rely  upon 
the  4  Greo.  4,  c  64,  a  48  (a),  and  the  proviso  to  the  8th 


(a)  That  section  enacts, "That 
every  gaol,  house  of  correction, 
or  other  prison  for  any  county, 
riding,  or  division,  county  of  a 
city,  or  county  of  a  town,  or  for 
any  town,  liberty,  soke,  or  place, 
not  being  a  county,  but  having 
an  exclusive  jurisdiction  for  the 
trial  of  felonies  or  misdemean- 
ours committed  therein,  which  is 
now  built,  or  shall  hereafter  be 
built,  together  with  the  groimd 
whereon  the  same  shall  stand, 
and  every  court,  yard,  building, 
and  appurtenance  thereunto  be- 
longing, with  every  addition  that 
shall  hereafter  be  made  thereto, 
which  said  gaol,  house  of  correc- 


tion, or  other  prison,  court,  yard, 
building,  appurtenance,  or  addi- 
tion, is  or  shall  be  situate  within 
the  limits  of  any  other  county, 
riding,  or  division,  county  of  a 
city,  county  of  a  town,  or  of  any 
other  town,  liberty,  soke,  or  place, 
not  being  a  county,  but  having 
an  exclusive  jurisdiction  for  the 
trial  of  felonies  or  misdemean- 
ours committed  therein,  shall  be 
deemed  and  taken  to  be  part  of 
the  county,  riding,  or  division, 
county  of  a  city,  county  of  a  town, 
or  of  the  town,  liberty,  soke,  or 
place,  for  which  the  same  shall  be 
used  as  a  gaol,  house  of  correction 
or  other  prison,  so  long  as  the 


EA8TEB  TERM,    15  VICT. 


663 


section  of  the  Municipal  Corporation  Act,  5  &  6  Will.  4, 
c  76.  Now  the  48th  section  of  the  former  of  these  two 
Acts  merely  gives  to  the  justices  of  the  county  jurisdiction 
to  commit  prisoners  to  a  borough  gaol  or  house  of  cor- 
rection, in  the  same  way  as  they  would  have  been  em- 
powered so  to  do  if  such  gaol  or  house  of  correction  had 
not  been  situate  in  the  borough;  and  the  proviso  to  the 
8th  section  of  the  Municipal  Corporation  Act  does  not 
affect  this  question.  The  8th  section  contains  a  proviso 
"that  every  county  gaol,  house  of  correction,  or  lunatic 
asylum,  court  of  justice,  or  judges'  lodging,  which,  at  the 
time  of  the  passing  of  this  Act  is  taken  to  be  for  any 
purpose  within  any  county,  shall  still,  for  all  such  pur- 
poses, be  taken  to  be  within  such  county,  anything  here- 
in contained  to  the  contrary  notwithstanding."  These 
enactments  do  not  remove  the  liability  of  the  borough 
gaols  to  the  payment  of  the  rate  in  question,  by  taking 
such  buildings  out  of  the  borough.  They  are  therefore 
still  liable  to  contribute  to  the  expenses  of  improving  the 
town.  The  59th  section  of  the  Local  Act,  43  Geo.  3,  c. 
cxxviii.,  expressly  names  gaols  amongst  the  public  build- 
ings to  be  rated. 

The  second  question,  as  to  the  amount  of  the  rate,  turns 
upon  the  meaning  of  the  language  of  the  59th  section, 
which  provides  that  the  sum  of  one  shilling  and  no  more 
(which  was  raised  to  1&  6A  by  the  50  Greo.  3,  c.  Ixxxii., 
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same  sbaU  be  used,  and  no  lon- 
ger l  and  the  justioes  of  the  peace, 
mayors,  jurats,  ooronera,  ooDsta- 
blea,  and  other  officers  of  such 
county,  riding,  or  division,  coun- 
ty of  a  city,  county  of  a  town,  or  of 
such  town,  liberty,  soke,  or  place, 
for  which  the  same  shaU  be  used 
as  a  gaol,  house  of  correction,  or 
other  prison,  shall,  during  the 
time  that  the  same  shall  be  so 


used,  have  as  full  power  and  au- 
thority therein  as  they  would 
have  if  the  same  was  not  situate 
within  the  limits  of  such  other 
county,  riding,  or  division,  coun- 
ty of  a  dty,  coimty  of  a  town,  or 
of  such  town,  liberty,  soke,  or 
place,  any  charter,  law,  or  usage 
to  the  contrary  thereof  in  any-* 
wise  notwithstanding." 


V. 
IK 

BxDFOiiDyResp. 
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1862.  s.  2,)  shall  yearly  be  rated  upon  all  halls,  gaols,  &a,  and 
JUCTICB8  OF  other  public  buildings,  church-yards,  &c.,  "  for  every  yard 
Bbdh.,  App.,  running  measure  of  the  length  in  front  of  such  halls,  gaols^ 
CoMMRs.  OP  &c."  The  respondents  contend  that  the  measurement  of  a 
public  building  sought  to  be  rated  is  not  to  be  confined 
strictly  and  absolutely  to  the  front  itself  of  the  building; 
but  that  the  whole  of  that  part  of  the  building  which  has 
its  front  or  abuts  on  any  public  street  under  the  control 
of  the  Commissioners,  must  be  included  in  the  measure- 
ment for  the  purpose  of  calculating  the  rate.  The  word 
"  front "  cannot  receive  its  strict  meaning  here.  The  32nd 
section  of  the  local  Act  enacts,  that  "  all  persons  occupy- 
ing houses,  buildings,  &c.,  in  or  against  any  of  the  streets, 
squares,  &c.,  shall  cause  to  be  swept  and  cleansed  the 
footways,  &c.,  the  whole  length  of  the  front  of  their  re- 
spective houses,  &a''  In  this  section  a  different  expres- 
sion is  adopted  to  that  used  in  the  59th  section.  The 
word  "  front "  could  not  bear  the  construction  contended 
for  by  the  appellants  if  the  place  sought  to  be  rated  were 
a  church-yard  or  chapel-yard,  as  such  a  place  cannot  pro- 
perly be  said  to  have  a  front. — He  was  then  stopped  by 
the  Court. 

Toeer  (Pearse  with  him)  contrk. — First,  by  the  4  Geo. 
4,  c.  64,  s.  48,  and  the  5  &  6  Will  4,  c.  76,  the  county  gaol 
is  completely  taken  out  of  the  borough  where  it  is  locally 
situate.  It  is  therefore  not  liable  to  this  rate.  [Parke,  B. 
— Those  statutes  merely  affect  the  jurisdiction  of  the  jus- 
tices. The  real  question  depends  upon  the  true  construc- 
tion of  the  59th  section  of  the  local  Act]  The  language 
of  the  4  Geo.  4,  c.  64,  is  large  enough  to  take  the  building 
out  of  the  borough  for  all  purposes.  [Aldereoriy  B. — That 
Act  merely  takes  the  gaol  out  of  the  exclusive  jurisdiction 
of  the  corporation  of  the  town.] 

Secondly. — The  words  "in  front"  ought  to  be  taken 
in  their  ordinary  and  natural  sense.    It  was  not  intended 
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that  every  part  of  a  building  which  abuts  upon  some  pub-        1852. 
lie  street  should  be  included  in  the  measurement;  for  the     jucticksof 
Act  is  not  so  much  for  the  repair  of  the  streets  as  it    Bbd«.,App., 
is  for  the  general  improvement  of  the  town.    The  rate  is  _Coicmiis.j>f 
to  be  imposed  upon  the  annual  value  of  the  property  situ- 
ated in  the  town ;  and  as  that  value,  in  the  case  of  public 
buildings,  is  not  easily  ascertainable,   the  Act  requires 
that  they  should  be  assessed  in  proportion  to  the  length  of 
their  fronts  in  which  the  principal  entrance  to  the  build- 
ings may  happen  to  be.    The  back  of  a  building  cannot 
be  taken  into  account     [Alder son,  B. — In  some  cases  it 
would  be  difficult  to  define  the  front  of  a  building.    How 
would  you  rate  a  round  building?]     In  that  case  the  di- 
ameter of  the  building  might  perhaps  be  the  measure  of 
the  extent  of  the  frontage. 

WorUedge  replied. 

Pollock,  C.  B. — I  do  not  entertain  any  doubt  on  the 
question  submitted  to  us.  I  am  of  opinion  that  the  4 
Geo.  4,  a  64,  afiects  the  question  of  jurisdiction  only,  and 
that  the  county  gaol  is  left  for  all  purposes  of  rating  with- 
in the  borough  and  parish  within  which  it  is  locally  situ- 
ated. That  being  so,  the  only  question  is  in  what  man- 
ner this  building  is  to  be  rated;  and  after  looking  at  the 
language  of  the  local  Act,  and  after  hearing  the  able  ar- 
guments which  have  been  urged  on  behalf  of  the  appel- 
lants, I  am  still  of  opinion  that  the  term  "  in  front,""  in 
the  59th  section,  includes  every  part  of  the  building  which 
the  justices  could  form  into  a  front  by  opening  doors  or 
windows  in  it,  so  as  to  obtain  communication  with  any 
street — in  other  words,  that  every  part  of  the  building  is 
to  be  considered  as  frontage  which  fronts  or  abuts  upon 
any  public  street  The  justices  must,  therefore,  pay  ac- 
cording to  the  number  of  yards  in  measurement  which  all 
such  parts  make  up.    The  principle  upon  which  the  pre- 
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1852.       sent  rate  was  made  is,  therefore,  correct;  and  the  rate 

Justices  of     ^^S^^  ^^  stand. 
Bu)«.,  App., 

^     ^'  Parke,  B. — I  am  of  the  same  opinion.     The  statute  of 

COMMRS.  OF  .... 

BRDFORD,Resp.  Geo.  4  affects  the  question  of  jurisdiction  only,  and  leaves 
the  liability  of  the  gaol  to  the  rate  in  the  same  situation 
as  it  previously  stood  under  the  local  Act.  The  Court  is 
now  called  upon  the  first  time  to  put  a  construction  on 
the  59th  section  of  that  Act.  The  words  "  in  front "  are 
certainly  ambiguous.  But  it  is  clearly  the  object  of  the 
Act,  inter  alia,  that  the  streets  of  the  town  should  be  kept 
in  repair  and  lighted,  and  that  property  there  situated 
should  contribute  to  such  expenses  in  proportion  to  the 
benefits  it  derives  from  them.  Now  the  appellants,  as 
owners  of  the  county  gaol,  enjoy  the  benefit  of  having  the 
streets  which  surround  the  sides  and  back  part  of  that 
building  in  a  state  of  repair  and  lighted,  quite  as  much  so 
as  they  do  with  respect  to  the  street  in  which  is  the  front 
part  of  the  building  where  the  entrance  is  situated.  They 
also  possess  the  opportu)iity  of  making  use  of  the  back 
and  side  streets  for  frontage,  by  causing  doors  or  windows 
to  be  opened,  by  which  access  may  be  obtained  to  those 
streets.  They  ought  to  pay  for  these  advantages  and  bene- 
fits. In  my  opinion  the  expression  "  in  front  '*  has  the 
same  meaning  as  the  term  ^'frontage"  has  in  popular  par- 
lance. The  appellants  ought,  therefore,  to  pay  according 
to  the  number  of  yards  which  every  part  of  the  building 
abuts  on  any  public  street.  The  rate  is  correct,  and  ought 
to  be  afiirmed. 

Aldbrson,  B. — I  am  of  the  same  opinion.  The  6  Geo.  4, 
simply  regulates  the  jurisdiction  of  the  county  justices, 
and,  under  that  statute,  the  county  gaol  may,  for  that  pur- 
pose, be  said  to  cease  to  be  wholly  in  the  borough;  but  the 
building  is  still  within  the  borough  and  parish  in  which  it 
is  situate,  and  subject  to  the  jurisdiction  of  the  borough 
Commissioners  to  make  a  rate  upon  it. 
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Martin,  B. — I  am  of  the  same  opinion.     I  think  that  i862. 

this  county  prison  remains  legally  as  well  as  locally  situ-  justices  ob 

ate  in  the  town  of  Bedford ;  and  that  the  building  ought  to  Bko&,  App., 

contribute  to  all  the  expenses  which  are  incurred  for  those  Commiu>.  of 

advantages  which  it  derives  from  its  situation,  such  as  the  ^^^^     P- 
repair  of  the  streets,  lightipg,  and  such  other  matters. 

Rate  affirmed,  with  costs. 


Danson  v.  Lb  Capelain  and  Steele.  ^^^  ^* 

JtlALL  moved  for  a  rule,  calling  on  the  governor  of  The  governor 
Cold  Bath  Fields  Prison  to  shew  cause  why  an  attachment  rom^Iuice'with 
should  not  issue  against  him,  for  not  permitting  process  of  ^g^^fj^^ti^ 
this  Court  to  be  served  upon  one  of  the  defendants,  who  peft««ed  to  ^^ow 

*  ,     ,  the  proceta  of 

was  in  the  prison  undergoing  a  criminal  sentence.  It  ap-  this  Court  to  be 
peai*ed,  by  the  affidavit  of  the  plaintiff's  attorney  in  the  J!ri»oner^der- 
cause,  that  he  had  applied  to  the  governor  of  the  prison  J^i^nce^The*^ 
for  permission  to  serve  the  defendant  Le  Capelain;  but  Court  granted 

a  rule  nisi  for 

that  he  was  refused,  on  the  ground  that  the  visiting  ma-  an  attachment 
gistrates  of  the  prison  had  passed  a  resolution  not  to  per-  J^or;  on* the 
mit  any  prisoner  to  be  served  with  any  legal  process  whilst  ^^J**^®"  *^* 
undergoing  sentence  of  imprisonment — It  is  submitted,  nottobeserred 
that  the  claimant  of  a  debt,  who  seeks  to  serve  a  prisoner  ^^a  he^per^ 
in  custody  with  civil  process,  in  the  absence  of  all  fraud  Sffto^iJ^* 
on  his  part  and  collusion  with  the  prisoner,  is  improperly  •errice. 
and  illegally  precluded  from  so  doing.      It  may  be  that 
the  resolution  of  the  justices  was  framed  with  a  view  of 
defeating  practices  resorted  to  in  abuse  of  the  process  of 
the  superior  Courts,   whereby  the  friends  of  prisoners 
might  improperly  obtain  access  to  them.     [PoUock,  C.  B. 
— ^The  regulation  might  have  the  effect  of  depriving  suit- 
ors of  their  remedy.]    A  plaintiff,  in  a  suit  where  the  debt 
is  joint,  and  where  one  of  the  defendants  is  in  prison  for 
some  criminal  offence,  might  find  great  difficulties  in  pro- 
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Danion 

V. 

Lb  Capklain. 


ceeding  with  his  demand.  This  application  is  not  with- 
out precedent  In  WtUiams  ▼.  Smith  and  Another  {a)^ 
where  one  of  two  defendants  was  in  custody  on  a  criminal 
charge,  the  Court  aUowed  him  to  be  brought  up  to  be 
charged  with  a  declaration.  And  in  Cappin  v.  Ounner  (6), 
where  the  defendant  was  in  custody  under  sentence  of 
transportation,  the  Court  of  King's  Bench  permitted  the 
plaintiff  to  serve  the  defendant  with  a  latitat,  to  entitle 
the  plaintiff  to  file  common  bail  for  him  if  he  did  not  cause 
an  appearance  to  be  entered.  The  report  concludes  in  the 
following  terms: — ''It  being  no  prejudice  to  the  gaoler, 
and  there  being  no  reason  that  the  defendant  should  not 
pay  his  debts  if  the  plaintiff  could  recover  and  find  effects, 
he  undertaking  not  to  sue  execution  against  the  person  of 
Gunner,  and  that  consent  being  made  part  of  the  rule." 
It  is  apprehended  that  the  gaoler  would  comply  with  the 
plaintiff's  request  if  the  Court  should  express  an  opinion 
in  favour  of  this  application.  [Parkey  B. — ^The  difficulty 
here  is,  that  the  governor  is  not  an  officer  of  this  Court.] 


Pollock,  C.  R — ^I  think  that  the  regulation  is  an  inter- 
ference with  the  rights  of  the  subject.  The  plaintiff  may 
take  a  rule  nisi  for  an  attachment;  but  it  must  not  be 
served  or  acted  upon  unless  the  governor  should  persist  in 
refusing  to  permit  service. 

The  rest  of  the  Court  (c)  concurred. 

Rule  nisi  accordingly  (d). 


(o)  1  Dowl.  703. 

(b)  2  Ld.  Eaym.  1572. 

(c)  Parke,  K,  FlaU,  B.,   and 
Martin,  B. 


(d)  Service  was  afterwards  al- 
lowed, and  the  matter  did  not 
proceed  farther. 
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Ltth  V.  AuLT  and  Wood.  May  5. 

JL  HIS  was  an  action  of  debt  brought  bj  the  plaintiff,  The  acceptance 
Margaret  Lyth,  against  the  defendants,  in  the  Manchester  of  the  soie'^d 
Borough  Court  of  Record,  established  under  the  8  &  9  Vict  ?f  P*^**  ^' 

°  '  bty  of  one  of 

&  cxIy.    The  first  count  of  the  declaration  was  for  502.  for  two  or  more 

goods  sold  and  delivered;  and  the  second  count  was  on  agoodoonai- 

an  account  stated.  "I^Vr^ 

The  defendant  Ault  pleaded  three  pleas.    The  second  <^i»«8«  «u 

^  t^  the  othe):  debt- 

plea  stated,  in  substance,  that  the  account  stated  in  the  on  from  liabi- 

litv 

second  count  was  stated  of  the  debt  in  the  first  count, 
(identifying  them);  and  that,  at  the  time  the  debt  was  in* 
curred  by  the  defendants  to  the  plaintiff,  the  defendants 
carried  on  business  as  partners  together,  and  the  goods 
were  purchased  from  the  plaintiff  by  the  defendants  as 
such  partners,  to  wit,  for  the  purposes  of  their  said  busi- 
ness, and  not  Qtherwise;  and  the  debt  was  incurred  by  the 
defendants  as  such  partners  as  aforesaid,  and  not  other- 
wise; and  that  afterwards,  t4  wit,  &c.,  the  defendant  Ault 
was  about  to  retire  from  the  partnership,  and  the  partner- 
ship business  was  thereafter  intended  to  be  carried  on  by 
the  defendant  Wood  alone;  of  all  which  the  plaintiff  then 
had  notice;  and  thereupon,  by  an  agreement  then  made 
between  the  plaintiff  and  the  defendants,  it  was  agreed 
that  the  plaintiff  should  then  and  there  be  paid  the  sum 
of  12Z.  in  part  payment  of  her  debt,  and  in  satisfaction 
and  discharge  of  the  sum  of  12Z.,  part  thereof;  and  that  the 
plaintiff  should  relinquish  and  abandon  her  claim  against 
the  defendant  Ault  for  the  residue  of  the  said  debt ;  and 
that  the  defendant  Wood  should  become  solely  and  sepa- 
rately liable  to  pay  the  plaintiff  the  said  residue  of  her 
said  debt;  and  that  the  plaintiff  should  and  would  accept 
and  take  the  defendant  Wood  alone  as  her  debtor  for  the 
said  residue  of  the  said  debt,  instead  of  the  defendants 
jointly,  and  should  have  no  further  claim  against  the  de- 
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i^^  fendant  Ault  in  respect  of  the  said  residue  of  the  said  debt ; 
and  that  accordingly  thereupon,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  premises,  the  plain- 
tiff was  paid  by  the  defendants,  and  did  accept  from  them, 
the  said  sum  of  12/.  in  part  payment  of  the  said  debt,  and 
in  full  satisfaction  and  discharge  of  the  said  sum  of  12/., 
part  thereof;  and  the  defendant  Wood  promised  the  plain- 
tiff to  pay  her  on  request  the  said  residue  of  the  said  debt, 
and  to  become  solely  and  separately  liable  therefore;  and 
the  plaintiff  then  accepted  the  defendant  Wood  alone  as 
her  debtor  for  the  said  residue  of  the  said  debt,  and  did 
wholly  relinquish  and  abandon  her  said  claim  against  the 
defendant  Ault  for  the  said  residue. — Verification. 

The  plaintiff  replied  to  the  second  plea  by  traversing 
the  agreement  therein  stated. 

At  the  trial,  in  the  borough  court,  the  issues  raised  by 
the  first  and  third  pleas  were  found  for  the  plaintiff,  but 
the  defendant  had  a  verdict  upon  the  second  plea. 

Cowling  now  moved  for  a^ule  calling  on  the  defendant 
to  shew  cause  why  judgment  should  not  be  entered  for  the 
plaintiff  upon  the  second  issue  non  obstante  veredicto  (a). 
— ^The  agreement  of  the  plaintiff  to  accept  the  sole  liabi- 
lity of  one  of  two  debtors  in  lieu  of  the  liability  of  both 
is  without  consideration,  and  is,  therefore,  a  mere  nudum 
pactum.  The  situation  of  the  plaintiff  was  neither  bet- 
tered nor  in  any  degree  altered  by  the  arrangement  upon 
which  this  plea  is  founded;  for,  after  she  had  entered  into 
it  she  had  the  security  of  one  debtor  only,  whereas,  prior 
to  it,  she  had  the  benefit  of  the  security  of  both.  [Parke^ 
B. — ^The  plaintiff  agrees  to  take  the  security  of  one  partner 
instead  of  that  of  both.    She  is  at  liberty  to  enter  into 

(a)  By  the  48tb  section  of  the  why  there  should  not  be  a  new 
8  &;  9  Yict.  c.  cxlv.,  a  plaintiff  or  trial,  or  why  judgment  should  not 
defendant  may  move  the  superior  be  entered  for  the  plaintiff  or  de- 
Court  for  a  rule  to  shew  cause  fendant,  as  the  case  may  be. 
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that  arrangement,  for  the  Court  cannot  inquire  into  the  1862. 
yalue  of  the  consideration.  If  there  be  any  consideration 
whatever,  it  will  support  an  agreement.  Now,  although 
10^.  would  be  no  satisfaction  for  a  debt  of  lOOZ.,  yet  an 
article  of  much  less  value  than  102.  may  be  given  and  re- 
ceived in  satisfaction  of  such  a  debt  It  may  at  first  appear 
paradoxical,  but  the  sole  responsibility  of  one  of  many  part- 
ners may  be  of  greater  value  than  that  of  all,  for  you  may 
thereby  obtain  the  security  of  his  real  and  personal  es- 
tate. Pollock,  C.B. — The  exchange  may  be  of  great  advan- 
tage to  the  creditor,  for  it  may  be  much  more  desirable  to 
have  the  sole  security  of  a  rich  old  man  than  the  joint  se- 
curity of  the  old  man  and  of  a  young  man  without  any 
property.  Parke,  B. — The  cases  of  David  v.  EUice  (a) 
and  Lodge  v.  Dicas  (b),  seem  to  favour  your  position;  but 
the  deductions  which  Imve  been  drawn  from  them  have 
been  considered  unsatisu!ctory,  and  the  more  recent  case 
of  Thompson  v.  Percivai  (c)  lays  down  the  true  principle 
upon  this  subject.]  Those  decisions  were  discussed  by 
Lord  Chancellor  Cottenham  in  Winter  v.  Innes  (d).  Lodge 
V.  Dicas  is  expressly  in  the  plaintiff's  favour.  Hiompson 
v.  Percivai  is  clearly  distinguishable;  for  there  the  debtor 
gave  a  bill,  which  created  a  new  security,  and  was  in  it- 
self a  sufficient  consideration  for  the  agreement  to  give 
up  the  liability  of  one  of  the  partners.  Here  there  is  no 
such  new  element  [Martin,  B. — In  Hart  v.  Alexander  (e) 
the  Court  state  that  the  authority  of  Lodge  v.  Dicas  and 
David  V.  EUice  is  shaken.]  It  is  submitted  that  the  joint 
and  several  security  of  two  parties,  which  necessarily  in- 
cludes the  several  liability  of  each,  is  preferable  to  it. 
[Parke,  R — That  is  so  where  the  creditor  has  the  joint 
and  several  security  of  all,  but  here  the  plaintiff  had  only 
the  joint  liability  of  the  two.] 

(a)  6  B.  &  C.  196.  (d)  4  My.  &  Cr.  101. 

(6)  3  B.  &  A.  611.  (c)  2  M.  &  W.  484. 

(c)  5  B.  &  Ad.  925. 
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1862.  Pollock,  C.  R — ^We  are  all  of  opinion  that  there  ought 

to  be  no  rule.  The  reasons  of  our  decision  have  already 
been  given  during  the  course  of  the  argument  It  is  not 
perhaps  very  easy  to  distinguish  the  present  case  from 
that  of  Lodge  v.  Dicaa.  It  may  however  be  observed, 
that  there  the  matter  relied  upon  as  the  consideration  for 
the  exoneration  of  one  of  the  partners  was  the  term  that 
the  other  partner  should  collect  the  debts  due  to  the  part- 
nership and  should  pay  the  plaintiffs'  claim;  and  the 
Court  held  that  there  was  no  evidence  that  the  plaintiffs 
knew  of  this  arrangement  between  the  defendants.  The 
plea  here  in  substance  states,  that  the  defendant  Ault 
was  about  to  retire  from  the  partnership,  and  that  the 
other  defendant  was  to  remain  in  it;  and  that  the  plaintiff 
knew  these  circumstances,  and  agreed  with  the  defend- 
ants to  take  a  certain  sum  from  the  defendant  Ault,  and 
to  release  him  from  all  further  responsibility,  and  to  look 
solely  to  the  continuing  partner  for  the  payment  of  the 
residue  of  the  debt  It  is  perfectly  clear,  that  the  parties 
had  a  right  to  substitute  a  liability  which  was  altogether 
different  from  that  upon  which  the  original  debt  was 
founded.  The  Court  never  does,  and  indeed  cannot,  in- 
quire into  the  adequacy  of  the  consideration  of  any  agree- 
ment into  which  parties  may  please  to  enter.  But  it  ap- 
pears from  the  pleadings  that  some  consideration  exists. 
It  appears  to  me  that  this  case  might,  if  it  were  neces- 
sary, be  distinguished  from  Lodge  v.  Dicas;  but  it  is  suf- 
ficient to  say  that  it  does  not  support  Mr.  Cowling's  argu- 
ment The  sole  responsibility  of  one  of  two  joint  debtors 
may  be  more  advantageous  than  their  joint  responsibility, 
and  certainly  they  are  two  very  different  things.  I  there- 
fore am  of  opinion  that  the  plea  is  good. 

Parke,  B.—  I  am  of  the  same  opinion.  The  principle 
which  governs  this  case  is  to  be  found  expounded  in  Thomp-' 
son  V.  Perdtiol,     It  is  clear  that,  where  there  is  an  accord 
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and  satisfaction,  by  the  debtor  agreeing  to  give  something        1862. 
totally  different  in  its  nature  from  the  debt,  and  which 
the  creditor  agrees  to  accept  in  satisfiskction  of  the  debt, 
the  Court  cannot  inquire  into  the  value  of  that  which  is 
the  subject  matter  of  the  new  agreement;  and  therefore 
there  is  nothing  to  prevent  the  parties  from  agreeing  that 
a  horse,  or  bill  of  exchange,  or  any  other  commodity, 
shall  be  given  in  satisfaction  of  a  larger  demand.    There 
is  a  very  strong  case  to  be  found  in  Dyer,  of  Andrew  v. 
Boughey  (a),  where,  to  a  declaration  for  delivering  37Slb. 
of  bad  wax  upon  an  assumpsit  for  4001b.  of  good  wax, 
stating  half  the  price  to  have  been  paid  in  hand,  the  rest 
to  be  paid  upon  a  day  agreed,  a  plea  of  201b.  of  wax  given 
and  accepted  in  satisfaction  was  held  good.    The  Court 
proceeded  upon  the  ground  that  they  were  not  at  liberty 
to  go  into  the  value  of  the  consideration  of  the  new  agree- 
ment, provided  the  thing  differed  from  the  debt  itself. 
The  law  leaves  the  parties  to  their  bargain.    Now  it  can- 
not be  doubted  that  the  sole  security  of  one  of  two  joint 
debtors  may  be  more  beneficial  than  the  joint  responsi- 
bility of  both.   In  the  latter  case,  you  are  not  entitled  to  sue 
one  with  safety,  for  the  defendant  may  plead  in  abatement 
the  nonjoinder  of  his  co-contractor.    In  case  of  the  bank- 
ruptcy of  one  of  the  partners,  there  would  also  be  a  differ- 
ence.   In  the  case  put  by  my  Lord  Chief  Baron,  of  two  debt- 
ors, where  one  is  a  rich  old  man  and  the  other  is  young  and 
without  property,  it  might  be  much  more  advantageous 
to  the  creditor  to  have  his  sole  remedy  against  the  former, 
for  he  would  have  the  security  of  the  personal  and  real 
estate  of  the  rich  debtor,  which  he  would  not  have  at  law 
in  case  the  old  man  were  to  die  first    Where  there  is  more 
than  one  debtor,  the  creditor's  remedy  is  different    There 
is,  therefore,  no  doubt  that  the  thing  substituted  is  alto- 
gether different  from  the  original  debt    In  Thompson  v 

(a)  Dyer,  76  a. 
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1852.  Percival,  it  is  said  by  the  Court  of  King's  Bench,  that,  in 
the  case  of  Lodge  v.  DicaSy  the  difference  between  the  joint 
liability  of  two  and  the  separate  liability  of  one  does  not 
appear  to  have  been  brought  under  the  consideration  of 
the  Court  The  case  of  Lodge  v.  Dicas  rested  upon  a 
totally  different  ground  from  the  present,  for  there  the  con- 
sideration for  the  discharge  of  the  one  defendant  (Dicas) 
was  the  allowing  the  other  partner  to  collect  the  partner- 
ship debts ;  and  the  Court  held  that,  as  there  was  no  evi- 
dence that  that  fact  was  known  to  the  plaintiffs,  there  was 
no  consideration  whatever  for  the  plaintiffs'  promise;  but 
the  point  which  now  arises  was  not  taken  by  the  counsel 
or  acted  upon  by  the  Court  This  point,  however,  was 
much  considered  in  Thompson  v.  Perdvaly  and  the  deci- 
sion there  was  wholly  irrespective  of  the  fact  that  a  bill 
had  been  given.  As  I  am,  therefore,  clearly  of  opinion 
that  the  sole  responsibility  of  one  of  several  joint  debtors 
is  different  from  their  joint  responsibility,  the  plea  dis- 
closes a  sufficient  consideration  for  the  plaintiff  s  promise 
to  exonerate  this  defendant  from  the  residue  of  the  debt, 
and  affords  a  good  answer  to  the  action. 

Alderson,  B. — I  am  of  the  same  opinion.  It  is  demon- 
strable that  the  sole  security  of  A.  may  be  a  better  thing 
than  the  joint  security  of  A.  and  R ;  for,  by  accepting  the 
sole  security  of  A.  instead  of  the  joint  security  of  both 
debtors,  the  creditor  possesses  a  legal  remedy  against  A. 
during  his  lifetime,  and  against  his  assets  after  his  death, 
and  no  security  whatever  against  R  Now,  as  to  the  case 
where  the  security  is  joint  After  the  death  of  A.  there 
exists  a  legal  liability  of  B.,  and  no  legal  liability  of  A.^s 
assets ;  but  an  equitable  remedy  against  the  assets  of  A., 
subject  to  the  necessity  of  making  B.  a  party  to  a  suit  in 
equity.  Now  these  two  securities  are  different  things, 
and  therefore  a  bargain  to  take  the  one  for  the  other  is 
good.     Cases  may  be  suggested  of  A  being  rich  and  B. 
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poor,  in  which  the  advantage  of  taking  A.  as  the  debtor  1852. 
in  lieu  of  A.  and  B.  is  clear;  or  it  maybe  that  A.  is  as  rich 
as  B.,  in  which  case  the  creditor  may  fairly  consider  that 
one  debtor  alone  is  preferable  to  both  together.  If,  in- 
stead of  B.,  the  names  of  a  hundred  persons  be  substituted, 
these  persons  must  all  be  made  parties  to  a  suit  in  equity: 
Wilkinson  v.  Henderson  (a),  Thorpe  v.  Jackson  (6),  where 
Lord  Eldons  opinion  in  Ex  parte  Kendall  is  quoted.  Now, 
in  a  suit  in  equity  where  a  hundred  parties  are  in  the  suit, 
the  chances  of  its  lasting  many  years  and  of  its  costing 
much  are  infinite.  ^ 

Martin,  B.,  concurred. 

Rule  refused. 

(a)  1  My.  &  K.  682.  •  (6)  2  Y.  &  C.  653. 


T 


Doe  d  Eimber  v.  Cafe.  Matf  7. 


HIS  was  an  action  of  ejectment,  brought  to  recover  one  By  a  will  (made 
undivided  third  part  of  certain  premises,  described  in  the  teswtordemed 

as  follows: — 
**  I  give  and  devise  to  A.,  B.,  and  C,  and  their  heirs  and  assigns,  all  that  (naming  the  premises), 
upon  trust,  nevertheless,  to  receive  the  rents  and  profits,  and,  after  deducting  all  taxes  and  expenses 
whatsoever,  to  pay  the  same  unto  such  persons  and  for  such  purposes  as  my  daughter  £.  M. 
shall  direct,  and  for  want  of  such  direction,  to  and  for  her  sole  and  separate  use;  and  from  and  im- 
mediately after  the  decease  of  my  said  daughter,  upon  trust,  to  pay  and  apply  the  said  rents,  &c. 
for  and  towards  the  maintenance  and  education  of  my  s^d  dftughter^s  children  then  living,  during 
their  minority;  and  upon  the  youngest  living  of  my  said  daughter's  children  attaining  the  age  of 
twenty-one,  I  give  and  devise  the  said  house  and  premises  unto  all  the  children  of  my  said  daugh- 
ter who  shall  be  then  living,  in  equal  shares  and  proportions,  share  and  share  alike.'*  In  one  of  the 
devises  contained  in  the  will,  an  estate  in  fee  was  devised  to  the  testator's  grandson,  on  attaining 
twenty-one  years;  and  by  a  concluding  clause  of  the  will,  the  testator,  as  to  the  residue  of  his  estate 
not  before  specifittdly  disposed  of^  devised  and  bequeathed  the  same  to  his  eldest  son,  to  hold  to  him, 
his  heirs,  executors,  administrators,  and  assigns,  according  to  the  nature  of  the  several  estates,  abso- 
lutely for  ever;  and  the  testator  also  authorised  his  trustees,  at  their  discretion,  from  time  to  time 
to  grant  leases  of  any  part  of  the  premises  in  trust,  for  any  term  not  exceeding  twenty-one  years,  at 
the  best  rent  that  could  reasonably  be  obtained, but  without  taking  any  fine  for  such  leases: — Held^ 
that  the  estate  of  the  trustees  and  their  heirs  was  to  continue  only  for  such  time  as  the  objects  of 
the  trust  required  it;  and  that  the  power  to  lease  was  a  power  only,  to  be  exercised  during  the  con- 
tinuance of  this  estate  so  limited  to  them;  and  therefore  that  the  three  grandchildren  of  the  testator, 
did  not  take  a  fee  in  the  premises  in  question,  but  took  estates  for  hfe  only  as  tenants  in  common. 

VOL.  VII.  Y  Y  EXCH. 
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1853.  will  of  James  Cole  as  Ka  23,  Portland  Street,  in  the  parisli 
of  St  James,  Westminster.  After  issue  joined,  bj  consent, 
and  by  a  Judge's  order,  the  following  case  was  stated  for 
the  opinion  of  this  Court: — 

James  Cole,  being  seised  in  fee  simple  of  the  aboye-named 
premises,  on  the  18th  of  Julj,  1806,  dulj  made  his  will, 
and,  after  thereby  devising  certain  other  property,  proceeded 
in  the  words  following: — *^  I  ^ve  and  devise  to  Ann  Cole, 
James  Lambly,  and  James  Lodge,  and  their  heirs  and  as- 
signs, all  that  my  freehold  house.  No.  23,  situate  on  the 
south  side  of  Pcyrtland  Street  aforesaid  (being  the  premises 
in  question),  now  in  the  occupation  of  Mr.  May,  with  all 
the  appurtenances  thereto;  upon  trust,  nevertheless,  to 
receive  the  rents,  issues,  and  profits  thereof,  and,  after  de- 
ducting all  taxes  and  ezpense^whatsoever,  to  pay  the  same 
quarterly  as  the  same  shall  accrue  and  be  received,  unto 
such  persons  and  for  such  purposes  as  my  daughter,  Eliza- 
beth Mlntyre,  shall  in  writing,'  signed  with  her  hand,  afi;er 
every  quarter  day  shall  have  elapsed,  and  so  as  not  to  be 
anticipated  or  disposed  of,  direct  or  appoint,  and  for  want 
of  such  appointment  into  the  proper  hand  of  my  said 
daughter,  to  and  for  her  sole,  separate,  and  peculiar  use, 
and  not  to  be  liable  to  the  debts,  control,  engagements,  and 
intermeddling  of  her  present  or  any  ftiture  husband ;  and 
from  and  immediately  after  the  decease  of  my  said  daughter, 
upon  trust  to  pay  and  apply  the  said  rents,  issues,  and  pro- 
fits for  or  towards  the  maintenance,  education,  and  bring- 
ing up  of  my  said  daughter's  children  then  living,  during 
their  minority;  and  upon  the  youngest  living  of  my  said 
daughter's  children  attaining  the  age  of  twenty-one  years, 
I  give  and  devise  the  said  house  and  premises  unto  all  the 
children  of  my  said  daughter  who  shall  be  then  living,  in 
equal  shares  and  proportions,  share  and  share  alike." 

By  this  will,  a  copy  of  which  was  set  out  in  the  case,  and 
was  to  be  taken  as  part  of  the  case,  the  testator,  after  di- 
recting his  debts  and  funeral  expenses  to  be  paid  out  of 
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his  personal  estate,  bequeathed  his  furniture  and  certain  ^  1852. 
leaseholds  to  his  wife.  He  then  gave  and  devised  certain 
freehold  houses  to  his  son,  William  Cole,  ''  to  hold  the  same 
unto  mj  said  son  and  his  heirs  and  assigns,  to  and  for  his 
and  their  own  use  and  benefit,  absolutely  for  ever."  He 
then  devised  a  freehold  house  to  trustees  for  the  benefit  of 
hia  grandson,  until  the  age  of  twenty-one,  and  then  to  his 
grandson,  "  his  heirs  and  assigns  for  ever/'  but  in  case  of 
his  death  before  twenty-one,  then  over  to  the  testator's 
daughters,  equally  to  be  divided  between  them;  but  in  case 
either  of  them  died  before  the  grandson,  the  testator  gave 
the  whole  to  the  survivor.  Then,  after  another  devise  in 
trust,  followed  the  clause  already  set  out,  and  on  which  the 
question  turned.  After  certain  other  devises  and  bequests, 
the  will  contained  the  following  clause: — "  And  as  to  all 
the  rest,  residue,  and  remainder  of  my  estate  and  effects 
not  hereinbefore  specifically  disposed  of,  I  give,  devise,  and 
bequeath  the  same  unto  my  said  son,  William  Cole,  to  hold 
to  him,  his  heirs,  executors,  administrators,  and  assigns, 
according  to  the  nature  of  the  several  estates,  absolutely 
for  ever."  The  will  concluded  with  the  following  clause : — 
"  And  I  do  hereby  authorise  my  said  trustees,  at  their  dis- 
cretion, from  time  to  time  to  grant  and  execute  leases  of 
any  parts  of  my  said  houses  and  premises  (except  those 
given  to  my  wife  absolutely)  for  any  term  not  exceeding 
twenty-one  years  in  possession,  at  the  best  rent  that  can 
be  reasonably  obtained  for  the  same,  but  without  taking 
any  fine  for  such  leases.  And  lastly,  I  do  hereby  nominate 
and  appoint  my  said  wife,  Ann  Cole,  and  the  said  James 
Lambly  and  James  Lodge,  executrix  and  executors  of  my 
will,  &c." 

The  testator,  James  Cole,  died  seised  A.D.  1808,  leaving 
his  son,  William  Cole,  his  heir-at-law,  and  his  daughter, 
Elizabeth  M'Intyre,  him  surviving. 

Elizabeth  M'Intyre  died  in  June,  1820,  and  left  three 
children  her  surviving,  namely  George  Woodrow  M 'In tyre, 
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1652.  Eliza  M^Intyre,  and  Ann  M'Intyre,  who  afterwards,  and 
after  the  youngest  of  them  had  attained  the  age  of  twenty- 
one  years  (which  happened  in  the  month  of  March,  1835), 
conveyed  all  their  interests  under  the  will  of  James  Cole  in 
the  premises  to  the  defendant,  who,  in  June,  1849,  de- 
mised the  same  for  a  term  not  expired,  to  the  tenant  in 
possession. 

On  the  30th  of  November,  1843,  William  Cole  duly 
made  his  will,  and  thereby  devised  all  his  interest  in  the 
premises  in  question  to  the  lessor  of  the  plaintiff. 

William  Cole  died  in  December,  1843,  without  having 
revoked  his  wilL 

George  W.  M'Intyre  died  in  May,  1849,  after  the  said 
conveyance  to  the  defendant,  and  after  the  three  children 
of  Elizabeth  M'Intyre  had  respectively  attained  the  age  of 
twenty-one  years. 

The  point  for  the  plaintiff  was,  that  the  children  of 
Elizabeth  M'Intjrre  respectively  took  estates  for  life  only 
as  tenants  in  common  under  the  will  of  James  Cole;  and 
that,  on  the  death  of  G.  W.  M'Intyre,  the  lessor  of  the 
plaintiff  became  entitled  in  possession  to  one  undivided 
third  part  of  the  said  property. 

The  defendant's  point  was,  that  the  three  children  of 
Elizabeth  Mlntyre  took  either  a  legal  or  an  equitable  es- 
tate in  fee  as  tenants  in  common  or  as  joint  tenants,  or 
that,  at  all  events,  they  respectively  took  greater  estates 
than  estates  for  life  as  tenants  in  common.  And  judgment 
was  to  be  entered  accordingly. 

The  case  was  argued  in  last  Hilary  Term  (Jan.  16  and 
26,  and  in  the  present  Term,  April  28,)  by 

Bramwell  {Bar stew  with  him)  for  the  lessor  of  the  plain- 
tiff.— The  lessor  of  the  plaintiff  contends  that  the  three 
grandchildren  of  the  testator,  James  Cole,  took  an  estate 
for  life  only  as  tenants  in  common  in  the  premises  in 
question.     The  clause  in  the  will  upon  which  the  dispute 
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arises  does  not  contain  any  words  of  inheritance  except  as  1852. 
applicable  to  the  trustees,  and  only  to  them  until  the  time 
when  the  youngest  of  the  grandchildren  shall  have  at^ 
tained  the  age  of  twenty-one.  The  devise  at  the  end  of  the 
clause  clearly  creates  a  tenancy  for  life  only  in  the  grand- 
children. If  that  latter  deyise  stood  alone,  there  could  be 
no  question.  Now  that  clause  is  a  separate  and  distinct 
devise,  which  is  to  commence  upon  the  termination  of 
the  trust.  The  trustees,  therefore,  did  not,  as  will  be 
contended  on  behalf  of  the  defendant,  take  an  estate  in 
fee,  which  estate  vested  in  the  grandchildren,  as  being 
beneficially  interested  in  the  subject  matter  of  the  trust 
Moore  v.  Cleghom(a)  and  Knight  v.  Sfilby{b)  will  be  re- 
lied upon  by  the  defendant;  but  neither  on  the  facts  nor 
upon  principle  are  they  authorities  in  his  favour.  In 
both  those  cases  the  testator  clearly  irUended  to  give  the 
fee.  In  the  former,  Tindal,  C.  J.,  says — "The  question 
here  is,  whether,  though  the  artificial  words  for  creating  a 
fee  are  not  to  be  found,  enough  appears  on  the  face  of  the 
will  to  shew  an  intention  on  the  part  of  the  testator  that 
the  fee  should  pass.  I  think  I  can  see  sufficient  evidence 
of  an  intention  that  the  devisees  in  remainder  should  take 
in  fee."  And  in  Moore  v.  Cleghorriy  Lord  Langdahy  the 
Master  of  the  Rolls,  says — "  By  the  devise  to  the  three 
trustees,  their  heirs  and  assigns,  for  ever,  the  whole  estate 
and  interest  of  the  testator  in  the  land  passed  to  them; 
but  the  testator  declared  that  the  gift  was  upon  trust  for 
the  use  and  benefit  of  the  three  boys;  everything,  there- 
fore, which  the  trustees  took  was  given  to  them  in  trust 
for  the  use  and  benefit  of  the  three  boys."  In  the  present 
case,  as  the  will  does  not  contain  any  words  of  inherit- 
ance as  applicable  to  the  estate  which  the  grandchildren 
were  to  take,  the  estate  follows  the  ordinary  rule,  and  is 
an  estate  for  life  only.  It  appears  also,  from  other  parts 
of  the  will,  that  the  testator  was  not  unacquainted  with 

(a)  10  Beav.  423.  (6)  3  M.  &  Gr.  02. 
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1862.  the  true  mode  of  giviiig  a  fee.  It  is  unnecessary,  at  the 
present  stage  of  the  argument,  to  cite  authorities  to  shew 
that  the  trustees  do  not  take  a  larger  estate  than  is  neces- 
sary to  fulfil  the  terms  of  the  trust 

The  case  then  stood  over,  and  upon  a  subsequent  day 
the  Court  called  on 

Manidy  for  the  defendants. — The  trustees  took  an  es- 
tate in  fee  in  the  premises  in  question,  and  that  estate 
Tested  in  the  grandchildren.  The  present  case  falls  with- 
in the  rule,  that,  whenever  an  estate  in  fee  is  devised  to 
trustees  in  trust  for  a  third  party,  without  any  limitation 
of  the  estate  in  the  cestui  que  trust,  the  latter  takes  the 
beneficial  interest  in  fee.  This  was  the  ground  of  the  de- 
cision in  Challenger  v.  Sheppard  (a),  and  was  recognised 
and  acted  upon  in  Knight  v.  Sdby,  and  Moore  v.  Cleghom. 
Now,  looking  at  the  terms  of  the  whole  of  this  will,  the 
general  words  are  not  restrained  by  any  expressions  indi- 
cating an  intention  that  a  less  estate  than  a  fee  should 
pass  to  the  grandchildren.  Lord  Chancellor  CoUenham,  in 
Moore  v.  Cleghom  (6),  when  before  him  on  appeal,  recog- 
nises the  rule  acted  upon  in  ChaUenger  v.  Sheppard  and 
Knight  v.  Selby,  that,  where  an  estate  is  given  to  trustees 
in  fee  for  the  use  of  others,  the  latter  take  an  estate  in  fee. 
Now,  unless  the  trustees  took  an  estate  in  fee,  the  inten- 
tion of  the  testator,  as  expressed  in  other  parts  of  the  will, 
would  be  defeated.  By  one  of  the  clauses  in  the  will,  the 
trustees  may  at  their  discretion  grant  leases  of  the  property 
for  any  term  not  exceeding  twenty-one  years,  at  the  best 
rent  that  can  reasonably  be  obtained.  It  could  not,  there- 
fore, have  been  intended  that  the  estate  should  go  out  of 
the  trustees  upon  the  majority  of  the  youngest  grandchild; 
if  that  were  so,  the  power  to  lease  would  be  a  nullity.  The 
purposes  of  the  trust  could  not  be  satisfied  by  a  smaller 
estate.    In  Doe  v.  WiUan  (c),  which  very  much  resembles 

(a)  8  T.  R.  697,  (b)  12  Jur.  596.  (c)  2  B.  &  Aid.  84. 
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this  case,  Abbott,  J.,  after  stating  that,  where  the  words  are  1852. 
large  enough,  the  trustees  are  to  take  the  whole  fee,  unless 
it  appears  by  other  parts  of  the  will  that  such  was  not  the 
testator's  intention,  proceeds,  ''  The  first  object  of  the  tes- 
tator was,  that  the  trustees  should  make  leases  for  such 
terms  as  they  might  think  proper,  with  this  restriction 
alone,  that  they  must  reserve  the  best  improved  yearly  rent, 
and  take  no  fine.  Now,  if  these  leases  were  to  be  made 
out  of  their  estate,  they  must  have  the  fee;  and,  in  my 
opinion,  these  words  are  not  to  be  considered  as  creating 
a  power,  but  as  giving  an  interest."  Doe  d.  Keen  v.  Wat- 
lank  (a)  is  a  similar  decision,  where  the  Court  held  that 
the  position  of  the  leasing  clause  in  the  will  did  not  affect 
the  question,  as  '^  the  construction  is  to  be  made  upon  the 
whole  instrument  taken  together/'  Doe  d.  SlieUey  v.  Ed- 
tin  (6)  may  be  also  cited  as  an  authority  that  trustees  take 
that  quantity  of  interest  which  the  purposes  of  the  trust 
require.  The  principle  expounded  in  Watson  v.  Pearson  (c) 
and  Blagrave  v.  Blagrave  (d)  is  not  disputed,  that  the  es- 
tate which  the  trustees  take,  even  when  given  with  words 
of  inheritance,  need  not  necessarily  be  a  fee,  but  need 
only  be  co-extensive  with  the  trust  to  be  performed.  Words 
of  inheritance  are  not  necessarily  any  test  of  the  estate 
which  is  taken.  There  is  no  substantial  reason  why  the 
parties  beneficially  interested  should  not  take  the  fee. 

Bramweli  in  reply. — The  will  creates  a  strict  power  in 
the  trustees  to  grant  leases.  It  has  been  contended  that 
the  leasing  clause  amounts  to  an  intimation  to  the  trustees 
of  the  mode  in  which  they  may  treat  the  estate.  Even  if 
that  be  so,  the  power  does  not  enlarge  their  estate.  Where 
there  is  a  devise  to  trustees,  even  with  words  of  inherit- 
ance, they  shall  take  only  so  much  of  the  legal  estate 


(a)  2  B.  &  Ad.  664.  (c)  2  Exch.  581. 

(6)  4  A.  &  £.  582.  (e)  4  Exch.  650. 
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1862.  as  the  purposes  of  the  trust  require.  Doe  v.  Simpson  (a), 
Acldand  v.  LuUey  (6),  Doe  v.  Claridge  (c),  Addand  v. 
Prin^{d),  It  is  laid  down  in  2  Jarman  on  Wills,  208, 
that  an  authority  to  grant  leases  of  an  indefinite  duration 
has  been  in  some  cases  considered  to  supply  an  argument 
for  holding  trustees  to  take  the  inheritance,  scarcely  less 
cogent  than  a  direction  to  sell  And  Doe  v.  WiUan,  and 
several  other  cases  relied  upon  by  the  defendant,  are  there 
cited.  The  words  "  from  time  to  time"  in  the  clause  which 
give  the  power  to  lease,  mean  at  any  time  during  the  con- 
tinuance of  the  trust.  In  all  the  cases  relied  upon,  the  in- 
tention of  the  testator  that  the  cestui  que  trust  should 
take  the  fee,  was  manifest  upon  the  will     But  here  no 

such  intention  appears. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — The  question  in  this  case  turns  upon 
the  construction  of  the  will  of  James  Cole,  made  in  the 
month  of  July,  1806.  The  material  clause  in  the  will  is 
as  follows.  [His  Lordship  read  the  clause  set  out  at  page 
676,  and  proceeded:]  The  lessor  of  the  plaintiff  was  the 
devisee  of  William  Cole,  the  heir-at-law  and  residuary  de- 
visee of  James  Cole.  The  defendant  claimed  under  the 
three  children  of  Elizabeth  M'Intyre,  all  of  whom  conveyed 
their  interest  in  the  property  in  question  to  the  defend- 
ant. If  they  were  entitled  as  tenants  in  common  in  fee, 
the  plaintiff  must  fail  If  they  were  only  tenants  in  com- 
mon for  life,  one  of  them  being  now  dead,  the  lessor  of  the 
plaintiff  would  be  entitled  to  recover  an  undivided  third 
part.  We  are  of  opinion  that  he  is  so  entitled.  It  was 
properly  admitted  by  Mr.  BramweU  for  the  plaintiff,  that, 
this  being  a  devise  to  trustees  and  their  heirs,  if  the  trust 

(a)  5  East,  162.  (c)  6  C.  B.  641. 

(6)  9  A.  &  E,  879.  (cO  2  M.  &  Gr.  937- 
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had  been  first  for  a  feme  covert,  then  for  the  maintenance  1852. 
of  her  children,  then  for  her  children  in  equal  shares  and 
proportions,  share  and  share  alike,  the  children  would  then 
have  taken  a  fee,  on  the  authority  of  the  cases  of  Moore  v. 
Cleghorn  (a),  and  Knight  y.  Selby  (6).  In  such  a  case  every- 
thing which  the  trustees  took  would  have  been  given  for 
the  benefit  of  the  devisees,  and  there  would  be  no  resulting 
trust  for  the  heir. 

But  it  was  contended,  and  we  think  rightly,  that  in  this 
case  the  estate  given  to  the  trustees  and  their  heirs  was 
restricted  to  the  life  of  Elizabeth  M'Intyre  and  the  mi- 
nority of  all  her  children,  upon  the  principle,  that,  unless  a 
difierent  intention  appears,  the  trustees,  though  the  estate 
is  devised  to  them  and  their  heirs,  take  that  quantity  of 
interest  only  which  the  purposes  of  the  trust  require;  and 
the  trusts  expressed  in  the  devise  of  the  house  in  question 
do  not  require  the  estate  to  continue  after  the  youngest 
child  has  attained  twenty-one,  and  the  devise  over  is  a 
direct  devise  to  the  children,  not  in  trust  for  them;  and 
if  this  direct  devise  had  stood  alone,  there  can  be  no  ques- 
tion that  the  children  would  have  taken  life  estates  only 
as  tenants  in  common. 

A  direct  devise,  however,  may  by  the  context  be  shewn 
not  to  give  the  legal  estate  to  the  devisee  named,  and  the 
legal  estate  may,  if  the  purposes  of  the  will  require  it,  con- 
tinue in  the  trustees.  The  case  of  Doe  v.  WiUan  (c),  cited 
for  the  defendant,  is  a  case  of  that  sort.  In  that  case  Mr. 
Justice  Bayley  relied  on  the  necessity  of  the  estate  con- 
tinuing in  the  trustees  and  their  heirs,  to  support  contin- 
gent remainders  to  the  children  of  one  of  the  devisees,  as 
well  as  on  the  indefinite  power  to  demise  (though  for  the 
best  rent)  as  shewing  that  the  estate  of  the  trustees  was 
to  continue.  In  the  present  case,  there  is  nothing  but  a 
leasing  power  for  a  limited  term  and  at  the  best  rent,  con- 

(a)  10  Bcav.  423.  (6)  3  M.  &  Gr.  92.         (c)  2  B.  &  Aid.  89, 
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1852.  tained  in  a  subsequent  clause  of  the  will  (which  is  set  out) 
to  shew  that  the  legal  estate  was  meant  to  continue  always 
in  the  trustee&  We  think  this  is  not  enough  to  call  upon 
us  to  read  the  direct  devise  to  the  children  as  if  it  had 
been  a  trust  in  their  favour. 

It  is  true  that  a  power  to  lease  affords  an  argument  of 
weight  in  favour  of  the  legal  estate  being  intended  to  be 
given  to  the  trustees,  and  especially  if  it  be  an  indefinite 
power:  Doe  v.  Walba)fik  {a)\  but  it  is  not  conclusive:  and 
in  this  case  there  is  no  necessity,  for  the  purpose  of  effect- 
ing the  testator's  object,  that  the  trustees  should  have 
more  than  a  power,  to  be  exercised  whilst  the  estate,  vested 
in  them  for  the  purposes  of  the  trust,  continues.  The  au- 
thority to  lease  extends  to  all  the  houses  devised  to  them. 
In  one  of  the  devises  an  estate  in  fee  is  devised  to  the 
grandson  on  attaining  twenty-one;  and  it  cannot  be  sup- 
posed  it  was  meant  that  they  should  lease  for  twenty-one 
years  in  thQ  event  of  that  estate  coming  into  possession. 
It  seems  to  us  that  the  most  reasonable  construction  is,  to 
hold  that  the  estate  of  the  trustees  and  their  heirs  is  to 
continue  only  whilst  the  objects  of  the  trust  require  it; 
and  that  the  power  to  lease  is  a  power  only  to  be  exer- 
cised during  the  continuance  of  the  estate  so  limited  to 
the  trustees. 

The  devise,  therefore,  to  the  cliildren  is  a  direct  devise  to 
them,  as  the  words  import;  and  unquestionably  by  that 
devise  they  take  life  estates  only.  The  plaintiff  is  there- 
fore entitled  to  our  judgment 

Judgment  for  the  plaintiff. 

(a)  2  B.  &  Ad.  154. 
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1852. 

Mbggison  V.  Lady  Glamis.  jfa^  8. 

Sells  v.  Same. 

XvEPLEVIN  of  goods  and  chattels. — ^Avowry  (a),  that  Replevin.   . 
the  plaintiff  held  certain  land  and  premises  as  tenant  thrpi^tiffwas 
thereof  to  the  defendant,  by  virtue  of  a  demise  thereto-  ^^\  ^  *^« 

'      *'  defendant,  at  a 

fore  made,  at  the  yearly  rent  of  400t,  payable  quarterly;  rentof400i.  a 
and  because  the  sum  of  4002.  for  one  year  of  the  rent  afore-  tnaij  it  appear- 
said  was  due  and  in  arrear,  the  plaintiff  avows  the  taking  foidM^^beinT 

of  the  goods  and  chattels  as  a  distress  for  the  rent  so  due  &c.  ^^^"^f  o£ 

*=*  ,  ...  "^^  ^^^  '^ 

Plea — non  tenuit;  upon  which  issue  was  joined.  of  tithe  com- 

At  the  trial,  before  Parke,  B.,  at  the  last  Hertfordshire  the  6  &  7  Will. 

Assizes,  it  appeared  that  Lady  Glamis,  by  her  agent,  en-  J'*!^}  ^^ 

tered  into  an  agreement  with  the  plaintiff  Meggison,  to  "J^f  *?  tj© 

plaintiff  the  land 

demise  to  him  the  lands  in  question  tithe  free,  for  a  term  **  tithe  free,*'  at 
of  twenty-one  years,  at  a  rent  of  400t  for  the  first  year  and  40(^-£^^  ° 
for  the  second,  and  for  the  subsequent  years  of  the  term  ^*»  although 

'  *  •'  before  the  com- 

at  a  rent  varying  according  to  the  average  price  of  com.  mutation  mch 

mi  •  •       1      •      1     •  1  •  -L  an  agreement 

This  agreement  contained  stipulations  which  were  not  as-  might haveoper- 
sented  to  by  Meggison;  and  in  consequence  the  lease  was  JLeeme™  to 
not  prepared.     Meggison,  however,  entered  and  occupied  *T*^  ^^ , 
the  premises;  and  there  was  evidence  that  he  had  agreed  at  that  joint 
to  pay  a  yearly  rent  of  400Z.,  and  that  he  was  to  hold  the  agreement  be- 
lands  tithe  free.    Lady  Glamis  was  lessee  of  the  tithe  (which  ^^m^tion 
had  been  commuted  under  the  stat  6  &  7  Will.  4,  c.  71)  un-  tiiewonU^'tithe 

free     were  snr- 

der  a  lease  for  lives  from  the  Dean  and  Chapter  of  West-  piuaage,  ainoe 

minster,  the  land  itself  belonging  to  her.     The  value  of  the  ^[^  of  that 

tithe  was  60i.  a  year.     A  year's  rent  being  in  arrear,  the  ^'^^^l^^ 

distress  in  question  was  made.    Previously  to  the  distress,  trained  for  the 

the  plaintiff  had  paid  rent  at  the  rate  of  4002.  a  year.  plaintiff  would 

It  was  submitted  by  the  plaintiff's  counsel,  on  the  au-  S^^tthe*** 

thority  of  Oardiner  v.  Williamson  (b),  that  the  agreement  "nownt  from 

coiuequently, 
there  was  a  holding  at  a  rent  of  400/.,  aa  alleged  in  the  a?owrj. 

(a)  The  pleadiugs  and  fi&cts  of  the  two  casee  were  similar. 

(6)  2  B.  &  Ad.  336. 
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1852.  to  demise  the  lands  "  tithe  free,"  at  a  rent  of  4001,  was 
meant  as  a  demise  both  of  the  tithe  and  the  lands  at  that 
entire  rent,  and  since  the  demise  was  not  bj  deed,  the  tithe 
did  not  pass;  consequently  there  was  no  certain  rent  re- 
served in  respect  of  the  land,  for  which  the  defendant 
could  distrain.  The  learned  Judge  was  inclined  to  that 
opinion,  and  directed  a  verdict  for  the  plaintiff,  reserving 
leave  for  the  defendant  to  move  to  enter  a  verdict  for  hinL 
A  rule  nisi  having  been  obtained  accordingly, 

Montagu  Chambers,  WiUes,  and  Lv^h,  shewed  cause  (May 
4). — The  avowry  was  not  proved.  The  contract  was,  that 
the  plaintiff  should  become  tenant  to  the  defendant  both 
of  the  tithe  and  land,  at  one  entire  rent;  but  the  agree- 
ment, not  being  under  seal,  passed  no  interest  in  the  tithe: 
Oardiner  v.  Williamson  (a).  Prior  to  the  Tithe  Commu- 
tation Act,  6  &  7  Will.  4,  c.  71,  if  the  owner  of  land  and 
tithe  demised  the  land  "  tithe  free,''  that  operated  as  a  de- 
mise of  the  tithe  as  well  as  of  the  land,  and  the  tenant 
possessed  not  a  mere  indemnity  against  any  claim  by  his 
landlord  for  tithe,  but  an  interest  in  the  tithe  itself  If  it 
were  otherwise,  the  tenant  would  have  no  security  in  the 
event  of  the  insolvency  of  his  landlord.  A  Court  of  Equity, 
in  compelling  a  specific  performance  of  such  an  agreement^ 
would  decree  a  lease  of  the  tithe  as  well  as  a  lease  of  the  land; 
for  in  no  other  way  could  the  tenant  have  the  full  benefit 
of  the  contract.  The  Tithe  Commutation  Act  has  made  no 
difference  in  this  respect.  Its  only  effect  is  to  commute  the 
tithe  into  a  rent  charge,  varying  according  to  the  price  of 
corn.  But  the  circumstance  of  the  tithe  not  being  pay- 
able in  kind,  but  by  way  of  rent-charge,  does  not  merge 
the  right  to  it,  which  still  exists  as  an  incorporeal  here- 
ditament, incapable  of  being  conveyed  except  by  deed.  If 
the  defendant  had  sold  the  tithe  to  some  other  person, 

• 

(a)  2  B.  &  Ad.  336. 
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that  would  have  amounted  to  an  eviction.     This,  then,        1852. 
being  a  demise  of  two  distinct  hereditaments,  at  a  rent 
not  apportionable,  and  the  demise  being  void  as  to  one, 
the  lessor  cannot  distrain  for  the  whole  or  any  part  of  the 
rent:  Neale  v.  Mackenzie  (a). 

James  and  Rodwell  in  support  of  the  rule. — The  defend- 
ant was  entitled  to  distrain.     The  intention  of  the  parties 
was,  that  the  land  only  should  be  demised  at  the  stipu- 
lated rent,  with  an  indemnity  to  the  tenant  against  any 
claim  for  tithe.     Oardiner  v.  Williamson  (b)  is  distinguish- 
able, for  there  the  instrument  purported  in  express  terms 
to  demise  the  tithe.    Besides,  the  Tithe  Commutation  Act 
materially  affects  the  case.      The  67th  section  provides, 
that,    ''from  the  January  next  following   the  confirma- 
tion of  every  such  apportionment,  the  lands  of  the  said 
parish  shall  be  absolutely  discharged  from  the  payment  of 
all  tithes,''  and  a  sum  of  money,  in  the  nature  of  a  rent 
charge,  shall  be  paid  in  lieu  thereof     Then,  by  the  80th 
section,  "any  tenant  or  occupier,  &c.,  who  shall  hold  his 
lands  under  a  lease  or  agreement,  providing  that  the  same 
shall  be  holden  and  enjoyed  by  him  free  of  tithes,  and 
every  tenant  or  occupier  who  shall  occupy  any  lands  by 
any  lease  or  agreement  made  subsequently  to  such  com- 
mutation, and  who  shall  pay  any  such  rent-charge,  shall 
be  entitled  to  deduct  the  amount  thereof  from  the  rent 
payable  by  him  to  his  landlord,  and  shall  be  allowed  the 
same  in  account  with  the  said  landlord."    Therefore,  the 
words  in  this  demise  "tithe  free"  are  surplusage;  for  if  a 

• 

distress  should  be  levied  on  the  tenant  in  respect  of  the 
rent  charge,  he  would  have  a  right  to  deduct  from  his 
rent  the  amount  so  paid.  It  follows  that,  since  the  statute, 
the  defendant  is  in  precisely  the  same  situation  as  if  the 
words  "  tithe  free  "  had  not  been  inserted  in  the  lease. 

Cur.  adv.  vult. 

(a)  1  M.  &  W.  747.  (A)  2  B.  &  Ad.  336. 
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1852.  Paeee^  R,  now  said  (after  stating  the  facts) : — ^At  the 

trial  I  reserved  the  question;  but  it  seemed  to  me  at  that 
time,  considering  only  the  condition  of  tithe  before  the 
late  Act,  that  if  there  was  an  agreement  hj  the  owner  of 
tithe  for  the  time  being  to  demise  land  *'  tithe  free/'  at  a 
certain  rent,  (the  tithe  and  land  being  separate  inherit- 
ances), it  was  in  effect  an  agreement  to  demise  both  tithe 
and  land  at  that  joint  rent;  and  if,  as  in  this  case,  the  de- 
mise was  not  by  deed,  no  interest  in  the  tithe  passed,  con- 
sequently it  could  not  be  ascertained  that  the  land  was 
held  at  any  certain  rent  for  which  a  distress  might  be 
made.  Whether  that  would  have  been  the  result  if  the 
Tithe  Commutation  Act  had  not  passed,  is  a  matter  upon 
which,  I  believe,  the  Court  are  not  agreed,  and  upon  which 
it  is  unnecessary  to  give  any  opinion,  since  that  Act  has 
removed  all  difficulty.  The  agreement  with  Mr.  Meggison 
was  made  after  the  Tithe  Commutation  Act  came  into 
operation,  and  there  was  ample  evidence  of  his  agreeing 
to  hold  at  a  rent  of  400Z.  a  year,  not  upon  the  terms  of  a 
rent  varying  according  to  the  price  of  com.  A  distress 
having  been  made,  the  goods  were  replevied,  and  there 
was  an  avowry  by  Lady  Glamis  for  rent,  at  a  holding  of 
4002.  a  year.  The  question  is,  whether,  this  demise  being 
subsequent  to  the  Tithe  Commutation  Act,  at  400Z.  a  year, 
(the  intention  being  that  the  tenant  should  not  pay  a  tithe 
rent),  and  the  tithe  having  ceased  to  exist  in  point  of  law, 
there  was  a  misdescription  of  the  tenancy,  or  whether  the 
plaintiff  did  in  fact  hold  the  lands  at  a  rent  of  4002.  a  year. 
Mr.  RodweU  has  referred  us  to  the  80th  section  of  the 
Tithe  Commutation  Act,  which  appears  to  us  to  solve  any 
difficulty  in  the  case.  The  parties  must  be  presumed  to 
have  contracted  with  reference  to  the  80th  section,  by 
which  any  tenant  who  shall  occupy  lands  by  lease  or  agree- 
ment made  subsequently  to  the  commutation,  and  who 
shall  pay  any  such  rent  charge,  shall  be  allowed  the  same 
in  account  with  his  landlord.    That  provides  sufficiently 
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for  this  case;  for,  as  Lady  Glamis  was  the  owner  of  the  iBfiS. 
tithes,  and  it  was  intended  that  the  tenant  should  pay 
4002.  a  year  for  the  land  and  not  pay  tithes,  if  she  after- 
wards choose  to  distrain  for  this  tithe  rent,  she  would  be 
compelled  to  allow  that  in  account  Therefore,  we  think 
that  there  was  sufficient  evidence,  notwithstanding  Lady 
Olamis  was  the  owner  of  the  rent  charge  substituted  for 
the  tithes,  that,  as  between  the  tenant  and  Lady  Glamis, 
he  was  to  occupy  at  a  rent  of  4002.  a  year;  consequently 
the  verdict  ought  to  be  entered,  pursuant  to  leave  reserved 
by  me,  for  the  defendant  in  both  cases.    The  rules  will 

therefore  be  absolute. 

Rules  absolute. 


Field  v.  Partridge.  JUaif  6. 

XN  this  case,  the  plaintiff,  having  taxed  his  costs,  signed  The  ngning 

final  judgment  and  issued  execution  for  debt  and  costs,  debt  and  taxed 

without  giving  any  notice  of  taxation.     Platty  B.,  made  an  ^J^oTwofto^ 

order  to  set  aside  the  judgment  and  execution,  with  costs,  ftion, «  not  an 

A  rule  nisi  having  been  obtained  to  rescind  that  order,  which  the  Court 

will  let  aside 
the  judgment. 

Wordsworth  shewed  cause. — ^The  order  of  the  learned 
Judge  was  correct.  The  omission  to  give  notice  of  taxa- 
tion renders  the  judgment  irregular.  It  is  true,  that  in 
Lhyd  V.  Kent  (a),  Coleridge^  J.,  decided  that  the  taxation 
of  costs  without  notice  was  not  an  irregularity  sufficient 
to  induce  the  Court  to  set  aside  the  judgment;  but  in 
Perry  v.  Turner  (b),  the  Court  said,  "  We  have  cautiously 
avoided  expressing  any  opinion  as  to  whether  a  neglect  to 
give  notice  of  taxation  of  costs  gives  the  defendant's  attor- 
ney a  right  to  set  aside  the  proceedings  for  irregularity." 

(a)  6  Dowl.  P.  C.  125.  (6)  1  Dowl.  P.  C.  300;  2  C.  &  J.  89. 
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1862.  [Parke,  B. — In  Taylor  v.  Murray  (a),  we  refused  to  set 
aside  the  judgment  because  no  notice  of  taxation  had 
been  given,  and  I  have  invariably  acted  on  that  rule. 
Martin,  B. — The  judgment  is  not  necessarily  irregular. 
AJderson,  B. — If  a  party  chooses  to  waive  his  costs,  judg- 
ment  signed  for  the  debt  is  perfectly  regular;  then,  if  the 
judgment  is  signed  for  debt  and  costs  to  a  greater  amount 
than  the  party  is  entitled  to,  that  is  only  ground  for  set- 
ting aside  the  judgment  as  to  the  excess.] 

WiUeSy  in  support  of  the  rule,  was  not  called  upon  to 
argue. 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  this  order  is 
incorrect  The  best  proof  that  the  judgment  is  not  alto- 
gether wrong,  may  be  found  in  the  fact  familiar  to  every 
one,  that  a  plaintiff  may,  if  he  chooses,  renounce  the  costs, 
and  without  any  taxation  at  all  issue  execution  for  the 
debt  alone.  That  shews  that  the  judgment,  at  least  to 
that  extent,  is  right;  and  if  the  Court  interfere,  it  ought 
only  to  do  so  in  order  to  correct  any  error  in  the  taxation. 

Parke,  B. — Taylor  v.  Murray  settles  this  point.  If  it 
be  suggested  that  the  costs  are  over-charged,  the  taxation 
may  be  reviewed,  and  then  the  party  who  is  in  the  wrong 
wiU  have  to  pay  the  costs  of  the  taxation. 

Aldbrson,  B.,  concurred. 

Martin,  B. — I  think  it  an  important  matter  to  avoid 
setting  aside  judgments  for  slight  mistakes,  as  great  in- 
justice  is  in  consequence  done.  Here  relief  can  be  had 
without  disturbing  the  judgment 

Rule  absolute. 

(a)  3  M.  &  W.  141. 


^ 


EASTER  TERM,    15  VICT. 


Whitehead  v.  Lord,  Administrator  of  Ann  Lord,  AprU20. 

deceased. 


D 


'EBT  by  the  plaintiff,  as  a  solicitor,  for  services  and  costs  As  a  general 

rule,  an  attor- 

upon  the  retainer  of  one  Ann  Lord,  of  whom  the  defend-  neyonoiicitor, 
ant  was  the  administrator. — Plea,  the  Statute  of  Limita-  J^^^  mit,  u"" 
tions,  ^^^  ^^  ®^^*" 

gation  to  cany 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings  it  on  to  its  ter- 
in  last  Term,  the  following  facts  appeared: — In  the  year  he  cannot  sue 
1835,  Ann  Lord,  the  deceased,  had,  as  administratrix  of  ^sts  until  tiiat 
her  son,  been  made  defendant  in  a  suit  in  equity  by  a  bill  P^"^  ^  "" 

.  .  ....  n^ed-  He  may, 

of  revivor,  and  had  retained  the  plaintiff  as  her  solicitor  however,  giye  a 

in  that  suit.     In  the  year  1840,  upon  the  original  suit  and  tice  tohiscHent 

the  bill  of  revivor  coming  on  to  be  heard,  an  order  was  ^5^^^™™ 

made,  that  a  supplemental  bill  should  be  filed,  to  make  cer-  funds;  and  in 

,  ,  ,       case  of  refusal, 

tain  persons,  who  were  next  of  kin,  parties  to  the  suit  he  may  sue  him 

No  supplemental  bill,  however,  was  ever  filed,  nor  was  any  ^he  retainer  is 

other  proceeding  taken  in  the  suit     Ann  Lord  died  in  v'*l^®j"T^ 

June,  1851,  and  the  defendant  took  out  letters  of  adminis-  the  dient 

tration;  and  in  July  the  plaintiff  gave  the  defendant  a  was  retained  in 

written  notice  that,  unless  the  sum  of  301  was  paid  to  him  fn^Jhkh^Ws""* 

for  his  bill  of  costs,  he  should  cease  to  act  any  longer  as  client  was  a  de- 

,  fendant,  and  an 

solicitor  in  the  suit.    The  plaintiff  claimed  m  the  present  order  was  made 
action  the  sum  of  68Z.,  for  costs  and  charges  due  to  him  up  t^at  a^ supple- 
to  Michaelmas  Term,  1840,  when  the  last  proceedings  in  SISdd  biffiled 

the  suit  were  taken.  to  make  certain 

persons,  next  of 

Upon  the  part  of  the  defendant  it  was  insisted,  that  kin,  parties  to 
the  Statute  of  Limitations  barred  the  plaintiffs  claim,  cree* was  ever*" 
Under  the  direction  of  the  learned  Judge,  a  verdict  was  ?**^®'  nor  was 

^  there  any  fur- 

found  for  the  plaintiff  for  68Z.,  leave  being  reserved  to  the  ther  step  taken 
defendant  to  move  to  set  that  verdict  aside,  and  to  enter  wards  of  ten 
a  verdict  for  the  defendant.  J^  ^^ 

made,  the  soli- 
citor's client  died : — Hdd^  in  an  action  by  the  solicitor  against  the  representative  of  the  client  for  his 
bUl  of  costs  up  to  the  time  when  the  order  was  made,  that  the  debt  was  not  barred  by  the  Statute  of 
limitations. 

VOL.  VII.  Z  Z  EXCH. 


Lord. 
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1852.  In  last  Tenn,  Phipson  obtained  a  rule  nisi  accordingly. 

WHirSUKAD 

^^^  Bramivell  and  Oray  shewed  cause. — ^As  a  general  rule, 

an  attorney  or  solicitor,  who  is  retained  to  conduct  a  suit, 
is  bound  to  carry  it  on  to  its  termination,  and  he  cannot  sue 
for  his  bill  of  costs  until  sych  period.  This  rule,  however, 
is  subject  to  the  qualification,  that  the  client  is  bound  to 
furnish  his  solicitor  with  suitable  funds;  and  if,  after  a 
reasonable  notice,  the  client  neglects  to  provide  the  funds, 
the  solicitor  may  abandon  the  suit  and  sue  for  his  charges: 
Harris  Y.OAourn  (a),  Vanaandau  v. Broimie  (5),  and  Williams 
V.  Jones(c).  The  attorney  has  the  remedy  in  his  own  hands ; 
for,  if  he  requires  ftmds,  and  they  are  not  supplied,  he  may 
put  an  end  to  the  retainer.  But  the  lengthened  period  for 
which  the  suit  may  happen  to  be  protracted  does  not  of  it- 
self give  him  any  right  of  action.  The  only  additional  fact 
in  this  case  is,  the  order  for  the  supplemental  bill  This 
did  not  determine  the  suit,  but  was,  as  the  term  implies,  a 
continuation  of  the  original  suit.  Neither  did  it  create  a 
fresh  retainer.  The  supplemental  bill  was  a  mere  step  in 
the  cause :  1  Daniel's  Chancery  Prac.  789 ;  Mitford  on  Plead- 
ing, 66.  The  retainer  here  was  not  determined  except  by 
the  death  of  the  plaintiff's  client,  Ann  Lord;  and  that 
event  occurred  within  six  years  of  the  commencement  of 
the  suit  The  Statute  of  Limitations  is  therefore  no  bar  to 
the  plaintiff^s  right  to  recover. 

Phipson  in  support  of  the  rule. — ^That  an  attorney  is  en- 
titled to  abandon  the  suit  in  the  event  of  his  client  refus- 
ing to  supply  him  with  sufficient  funds  is  not  denied. 
Harris  v.  OAoum  appears  to  have  been  the  first  decision 
which  engrafted  that  exception  upon  the  general  rule,  that 
an  attorney  is  bound  to  go  on.  But  that  case  is  an  in- 
stance of  the  introduction  of  one  among  many  exceptions 

(a)  2  Or.  &  M.  629.        (6)  9  Bing.  402.        (c)  2  Q.  B.  276. 


V, 

Lord. 
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which  might  arise.  That  there  may  be  other  exceptions  1862. 
appears  from  NichoUs  v.  Wilson  (a),  where  Lord  Ahinger,  Whit»h»ad 
C.  B.y  says,  ''  It  is  possible  to  conceive  circumstances  under 
which  an  attorney  might  be  justified  in  abandoning  pro- 
ceedings without  any  notice.''  And  Parke,  B.,  says,  that 
"  a  case  might  occur  so  plain  as  not  to  require  notice.''  It 
is  not  necessary  to  contend  that  the  cause  should  be  dis- 
continued. IParke,  B. — The  point  is  reduced  to  this  sim- 
ple question, — at  what  precise  moment  did  the  plaintiff's 
right  of  action  accrue?]  When  the  proceedings  or  the 
machinery  of  the  suit  came  to  such  a  dead  lock  that  there 
existed  no  probability  whatever  that  they  could  be  set  in 
motion  again,  so  as  to  determine  the  suit  within  any  rea- 
sonable time,  the  plaintiff  had  a  right,  within  a  reason- 
able time  after  that  period,  to  sue  his  client  for  his  charges. 
Here  the  suit  fell  asleep  in  1840,  without  the  least  likeli- 
hood of  its  awaking  for  many  years,  if  ever.  [Pollock, 
C.  B. — ^What  do  you  say  is  a  reasonable  time?]  The  pre- 
cise time  at  which  the  suit  became  practically  ended  would 
be  a  question  for  the  jury;  and  the  question,  what  would 
be  a  reasonable  time  after  that  event  had  occurred,  would 
be  a  matter  for  the  Court  It  would  also  seem  that  the 
order  for  a  supplemental  bill  determines  the  original  re- 
tainer. 

Pollock,  C.  R — I  am  of  opinion  that  t^is  rule  ought  to 
be  discharged.  The  question  has  been  fully  discussed, 
and  the  simple  point  is,  whether  the  plaintiff's  claim  is 
barred  by  the  Statute  of  Limitations,  the  suit  in  which  he 
was  retained  not  having  been  terminated,  and  no  notice 
having  been  given  by  him  that  he  would  not  proceed  with 
it  Mr.  Phipson  has  relied  upon  what  fell  from  the  late 
Lord  Abinger  and  my  Brother  Parke,  in  the  case  of  Ni- 

(a)  11  M.  &  W.  106. 
zz  2 
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1862.        choUs  V.  Wilson,  namely,  that  there  may  be  circumstances 

Whitehead    ^hich  would  dispense  with  such  a  notice.      But  I  do  not 

,  ^'  think  that  the  present  case  forms  any  exception  whatever 

Lord.  ^  -  .     .  . 

to  the  general  rule,  that  as  long  as  the  suit  is  gomg  on, 
so  long  is  the  attorney  bound  to  attend  to  it;  and  he  can- 
not sue  for  his  costs  during  such  period,  unless  some  com- 
munication takes  place  between  him  and  his  client,  by 
which  the  retainer  is  so  far  put  an  end  to  as  to  give  him  a 
right  of  action.  It  could  not  be  left  to  the  jury  to  say 
whether  the  cause  had  not  been  brought  to  such  a  diffi- 
cult and  perplexing  pass  as  to  afford  no  reasonable  pros- 
pect of  arriving  at  a  termination,  and  therefore  to  be  con- 
sidered, for  all  practical  purposes,  as  brought  to  a  conclu- 
sion. Here  the  plaintiff's  cause  of  action  did  not  arise  be- 
fore the  death  of  the  client,  and  therefore  the  debt  was  not 
barred  by  the  statute. 

Parke,  B. — I  am  of  the  same  opinion.  The  rule,  as 
applicable  to  this  case,  was  correctly  laid  down  in  Harris 
v.  Osbourriy  that  an  attorney,  under  a  retainer  to  condact 
a  suit,  undertakes  to  conduct  the  suit  to  its  final  termina- 
tion, and  he  cannot  sue  for  his  bill  until  that  time  has 
arrived,  subject,  however,  to  the  exception  there  stated, 
and  subject  also  to  the  additional  exception  which  arises 
upon  the  death  of  the  client,  in  which  case  he  can  sue  the 
personal  representatives.  But  Mr.  Phipson  now  seeks  to 
introduce  another  qualification  to  the  rule;  for  he  con- 
tends, that  where  a  suit  in  the  Court  of  Chancery  falls  into 
a  state  of  sleep  for  a  lengthened  period,  the  attorney  may 
sue  his  client  when  a  reasonable  time  has  elapsed  after  the 
suit  has  fallen  into  such  a  state.  But  I  think  that  there 
is  no  authority  for  that  position.  I  cannot  imagine  that 
there  should  not  be  some  means  of  terminating  the  suit; 
and  unquestionably  he  might  have  given  his  client  a  no- 
tice i^  the  same  way  that  he  gave  notice  to  her  represent- 
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ative  after  her  decease.    The  plaintiff's  claim  is  therefore         1862 
not  barred  by  the  statute,  and  this  rule  ought  to  be  dis-    WHixEHBij) 
charged  •• 

Platt,  R — I  am  of  the  same  opinion.  There  is  no  doubt 
that  an  attorney,  who  has  been  retained  to  conduct  a  suit, 
cannot  stop  in  the  middle  of  it;  and,  as  he  has  taken  upon 
himself  a  certain  responsibility,  he  is  bound  to  fulfil  it;  but 
the  client  is  equally  bound  to  furnish  him  with  funds  ne* 
cessary  for  the  purpose,  if  he  requires  them.  That  being 
so,  what  is  the  present  case?  The  plaintiff  became  soli* 
citor  for  his  client  in  a  Chancery  suit,  in  which  there  was 
an  order  to  file  a  supplemental  bill;  but  no  decree  was 
ever  made  in  the  suit,  which  has  been  asleep,  without  any 
step  haying  been  taken  in  it  for  so  many  yeara  The 
client  has  lately  died;  and  then,  for  the  first  time,  arose 
the  plaintiff's  right  to  sue. 

Martin,  B. — The  plaintiff's  right  to  due  did  not  date 
from  the  time  of  the  retainer,  and  no  definite  period  can 
be  pointed  out  when  he  could  have  sued  before  the  death 
of  his  client 

Rule  refused. 
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1852. 


Where  matters 
in  difference  in 
a  came  uitoIt- 
ing  leveral  it- 
fues  are  refer- 
red to  arbitra- 
tion, the  costs 
of  the  cause  to 
abide  the  eyent, 
the  award  is 
good  notwith- 
standing there 
is  no  specific 
finding  on  each 
issue,  if  it  ap- 
pear by  neces- 
sary intend- 
ment that  the 
arbitrator  has 
disposed  of  all 
the  issnes. 

SembUjihai 
it  is  otherwise 
where  the  refer* 
ence  is  of  the 
cause  and  also 
of  matters  in 
difference. 


HuMPHBBTS  and  Another  v.  Pbabce. 

xHIS  was  an  action  of  debt,  to  recover  the  sum  of 
1492.  1 78.  6(2.  for  the  keep  of  horses,  standing  of  carriages, 
&c.  The  declaration  contained  several  indebitatus  counts, 
to  which  the  defendant  pleaded,  first,  except  as  to  42JL, 
never  indebted ;  secondly,  except  as  to  422.,  a  set-off;  third- 
ly, except  as  to  421,  payment;  fourthly,  as  to  42i,  pay- 
ment of  422.  l5.  into  Court,  and  no  damages  ultra.  The 
plaintiffs  took  the  money  out  of  Court,  and  denied  the  set- 
off and  payment.  After  issues  joined,  all  matters  in  dif- 
ference in  the  cause  were  referred  to  an  arbitrator,  the 
costs  of  the  cause  and  of  the  reference  and  award  to  abide 
the  event  The  arbitrator  awarded  de  pi'cemissis  as  follows : 
— ^''I  do  award  and  order  that  the  said  J.  Pearce  shall  and 
do  pay  or  cause  to  be  paid  to  the  said  R  Humphreys  and 
J.  Humphreys  the  sum  of  842.  1 4«.  2c2.  over  and  above  the 
sum  of  422.  paid  into  Court  by  the  said  J.  Pearce ;  which  I 
do  adjudge  and  award  to  be  due  from  the  said  J.  Pearce  to 
the  said  R.  Humphreys  and  J.  Humphreys,  for  and  upon 
the  matters  in  difference  to  me  referred  as  aforesaid." 


0.  Atkinson  moved  to  set  aside  the  award,  on  the  ground 
that  it  was  not  final.~^The  arbitrator  ought  to  have  found 
specifically  on  each  issua  It  is  consistent  with  this  gene- 
ral finding,  that  the  arbitrator  has  considered  only  the 
causes  of  action  mentioned  in  the  declaration,  without  re- 
ference to  the  defendant's  claim  by  way  of  set-off.  There 
should  have  been  a  distinct  finding  on  that  issue,  so  as  to 
enable  the  plaintiffs,  if  necessary,  to  plead  it  in  bar  to  a 
cross  action  for  the  subject-matter  of  the  set-off.  It  is  also 
consistent  with  this  award  that  the  defendant  proved  the 
plea  of  payment,  which  would  entitle  him  to  the  costs  of 
that  issue.  [Parke,  B. — The  sum  is  awarded  to  be  due  in 
respect  of  all  the  matters  referred.     If  the  reference  had 
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been  of  "  all  matters  in  difference  between  the  parties  to  1852. 
the  cause,"  there  would  be  ground  for  arguing  that  the  humphrets 
award  was  bad;  for  the  sum  might  have  been  awarded  in  p  ^ 
respect  of  the  matters  in  difference  only.]  In  Kitbum  y. 
Kilbum(a),  where  the  declaration  contained  several  counts, 
it  was  held,  that  non  assumpsit  raised  a  distinct  issue  up* 
on  each  count,  which  the  arbitrator  was  bound  to  decide. 
IParke^  B. — That  was  a  reference  of  the  cause  and  also  of 
all  matters  in  difference;  and  the  arbitrator  merely  award* 
ed  that  the  defendant  was  indebted  to  the  plaintiff  in  a 
certain  sum;  but  whether  that  was  the  sum  for  which  the 
action  was  brought,  or  whether  it  was  a  matter  in  differ- 
ence ultra  the  action,  did  not  appear;  so  that  there  was 
no  means  of  taxing  the  costs  of  the  action.  Here  the  ar- 
bitrator finds  that  the  plaintiffs  are  entitled  to  a  certain 
sum  upon  all  the  causes  of  action.]  Brooks  v.  Parsons  (b) 
was  a  reference  of  the  cause  only;  and  Patteson,  J.,  held, 
tkat  ''the  direction  to  an  arbitrator  to  find  a  verdict, 
meant  that  he  must  find  one  according  to  law,  that  is, 
specifically  upcm  each  issue."  [Martin,  R — In  Russell  on 
Arbitration,  p.  348,  it  is  said,  '^  In  one  case  (c),  where  there 
were  several  special  inconsistent  pleas,  the  Court  treated  the 
awarding  a  general  verdict  for  the  defendant  as  a  finding 
on  all  the  issues  in  his  favour;  and  in  a  very  recent  case, 
Parke,  B.,  said,  that  awarding  a  general  verdict  for  the 
plaintiff  means,  a  verdict  on  all  the  issues  {d).  The  dis- 
tinction is,  where  the  reference  is  of  the  cause  only,  and 
where  it  is  of  the  cause  and  also  of  matters  in  differ- 
ence."] 

Pollock,  C.  B. — ^There  will  be  no  rule.  In  my  opinion, 
some  of  the  cases  on  this  point  cannot  be  sustained.  The 
correct  principle  is,  that,  if  there  be  a  reference  of  a  cause 
involving  several  issues,  and  it  can  be  discovered  upon  the 

(a)  13  M.  &  W.  671.  (c)  Cooper  v.  Langdon,  9  M.  &  W.  60. 

(b)  1  D.  &  L.  691.  (d)  Dresser  v.  Stansfiddy  14  M.  &  W.  822. 
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1852.  award  that  every  issue  must  have  been  considered  hj  the 
arbitrator,  that  is  sufficient,  without  a  specific  finding  on 
each.  Therefore,  if  an  arbitrator,  as  here,  directs  that, 
upon  the  whole  matters  in  difierence  in  the  action,  the 
plaintifi"  is  entitled  to  a  certain  sum,  that  disposes  of  all 
the  issues. 

Parke,  B. — In  this  case,  by  necessary  intendment,  there 
is  a  finding  upon  every  issue;  for  the  arbitrator  awards 
that  SU.  149.  2d.  is  due  in  respect  of  the  matters  referred, 
over  and  above  the  42t  paid  into  Court.  That  disposes  of 
the  issues  on  the  pleas  of  payment  and  set-off;  for  if  the 
defendant  had  proved  a  set-off  and  payment  beyond  the 
42^.,  the  arbitrator  could  not  have  found  that  84Z.  148,  2cL 
was  due.  The  set-off  is  only  material  as  a  matter  in  differ- 
ence in  the  cause;  and  the  question,  whether  the  defend- 
ant had  a  set-off,  will  depend  upon  the  sum  which  is 
awarded  to  the  plaintiffs;  therefore,  the  arbitrator  must 
have  found  both  the  pleas  in  the  negative,  for  otherwise 
the  plaintiffs  could  not  be  entitled  to  84Z.  14t8.  2d.  bey<jnd 
the  sum  paid  into  Court.  It  is  enough  to  say  that  it  ap- 
pears, by  necessary  intendment,  that  all  the  issues  are  dis- 
posed of  I  am  inclined  to  think  that  the  case  of  Brooks 
V  Parsons  would  not  have  been  decided  by  my  Brother 
Patteso^i  in  the  same  manner  at  the  present  day. 

Martin,  B. — I  am  of  the  same  opinion.  Brooks  v.  Par- 
sons was  decided  in  the  year  1843,  and  may  now  be  con- 
sidered as  overruled  by  no  less  than  three  cases.  There  is 
Wilcox  V.  Wilcox  (a)  in  this  Court,  which  adopts  the  prin- 
ciple of  the  decision  of  my  Brother  Erie  in  Hobson  v.  Stew- 
art (b) ;  and  there  is  the  case  of  Phillips  v.  Higgins  (c),  in 
which  my  Brother  Wightman  expressed  his  opinion,  that, 
where  there  is  a  reference  of  a  cause  only,  the  award  is 

(a)  4  Exch.  501.        (b)  4  D.  &  L.  589.        (c)  2  L.  M.  &  P.  355. 
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good,  notwithstanding  there  is  no  specific  finding  on  each        1852. 
issue,  if  it  appear  by  reasonable  intendment  that  the  ar-    humphrkys 
bitrator  has  determined  all  the  issues  in  the  plaintiffs       „  •• 

,  Pearck. 

favour.  I  am  glad  it  has  been  so  decided,  because  it  is 
clear  that,  when  an  arbitrator  finds  that  the  plaintifi"  is  en- 
titled to  a  certain  sum,  he  must  mean  "  upon  all  the  issues 
joined  in  the  cause," 

Rule  refused. 


C 


FowLBs  V.  The  Great  Western  Railway  Company.  April  16. 

ASK — The  declaration  stated,  that  the  defendants  were  The  plaintiff 
the  owners  and  proprietors  of  The  Great  Western  Rail-  g^j^^J*^!^^ 
way,  and  of  certain  engines  and  carriages  used  thereon,  defendants  (a 

J  .    -  -       -       .  ^  •  .  T_  Railway  Com- 

and  carried  on  the  busmess  of  common  carriers  thereon  pany)  certain 
and  elsewhere;  and  that  the  plaintiff  caused  to  be  deli-  l^'ih^^^ 
vered  to  the  defendants  as  common  carriers,  and  the  de-  «»pf»pt  note, 

which  stated 

fendants  received  as  such  common  carriers,  divers,  to  wit,  that  the  goods 
twenty  boxes,  containing  therein  magic  lanterns,  &c.,  of  ZZZ^ei 
the  plaintiff,  of  great  value,  &c.,  to  be  safely  and  securely  ^^^^^'^ 
carried  and  conveyed  for  the  plaintiff  by  the  defendants  »nd  on  the  con- 

.  .  .  ditions  stated 

from  the  city  of  Bristol  upon  the  said  railway,  and  other-  on  the  other 

aide       Tlipn 

wise,  and  to  be  by  the  defendants  delivered  to  the  plaintiff  Mowed  a  state- 
at  a  certain  place,  to  wit,  Brompton,  in  the  county  of  Mid-  ?B^^n 
dlesex,  for  certain  reward,  to  be  therefore  paid  by  the  plain-  the  station  from 

wnicUa  and 

tiff  to  the  defendants. — Breach,  that  the  defendants,  not  "  Paddington" 
regarding  their  duty,  did  not  nor  would  use  due  and  pro-  wMch^Segoods 

were  to  be  car- 
ried, and  that  the  plaintiff's  address  was  at  *^  Brompton/*  One  of  the  conditions  stated,  that  goods  ad- 
dressed to  consignees  resident  beyond  the  immediate  vicinity  of  the  Company  *s  Goods  Stations,  would 
be  forwarded  by  public  carrier  or  otherwise,  as  opportunity  might  offer;  but  that  the  delivery  of  the 
goods  by  the  Company  would  be  considered  as  complete,  and  the  responsibility  of  the  Company  cease, 
when  such  carriers  received  the  goods;  and  that  the  Company  would  not  be  responsible  for  loss  or 
damage  to  goods  beyond  the  limits  of  their  railway.  The  goods  in  question  were  safely  conveyed 
by  the  defendants  to  their  London  terminus  at  Paddington,  and  there  given  over  to  a  person  speci- 
ally appointed  by  them  for  the  collection  and  delivery  of  goods;  and,  through  the  negligence  of  his  ser- 
vant, were  damaged  on  their  delivery  at  the  plaintiff  s  house  at  Brompton.  The  defendants  made  one 
entire  charge  for  the  carriage  from  Bristol  to  Brompton: — Held^  that  the  defendants  were  not  liable 
for  the  dainage;  and  consequently,  a  declaration,  which  stated  that  they  as  common  carriers  received 
the  goods  to  be  carried  from  Bristol  to  Brompton,  could  not  be  supported. 
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per  care  in  and  about  the  carriage  and  conveyance  of  the 
boxeSy  &c.,  and  the  deliverj  thereof;  but  so  carelessly  and 
negligently  conducted  themselves,  that  the  boxes  and  the 
goods  contained  therein  were,  through  the  carelessness  and 
negligence  of  the  defendants,  thrown  and  dashed  violently 
to  the  ground,  and  divers  glass  goods  were  broken  &c. 

Plea  (inter  alia). — ^That  the  plaintiff  did  not  cause  to  be 
delivered  to  the  defendants,  nor  did  the  defendants  receive, 
the  said  boxes,  to  be  safely  and  securely  carried  and  con- 
veyed, and  to  be  delivered,  as  in  the  declaration  mentioned, 
modo  et  formH — Upon  which  issue  was  joined. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Bristol 
Summer  Assizes,  1 851 ,  it  appeared  that  one  King,  an  agent 
of  the  plaintiff,  took  to  the  Bristol  station  of  the  Great 
Western  Railway  Company  certain  goods  for  carriage  to 
London.  At  the  time  he  delivered  the  goods  to  the  clerk 
at  the  station,  he  signed  the  following  receipt  note: — 

<<  Bristol  Station,  May  2nd,  1851. 
**  Great  Western  Bailway. 

^  To  the  Great  Western  Bailway  Company. 

"  Beoeiyed  the  under-mentioned  goods  from  Mr.  Joseph  King  of 
Bristol,  to  be  conveyed  by  the  Great  Western  Bailway  Company  as 
mentioned  below,  and  on  the  conditions  stated  on  the  other  side. 


J'roin 

iokai 

Siatum, 

TowktU 
Staticn. 

Name  and  Addrtu. 

DeKription 
o/Good$, 

No,  or 
Mark. 

We^a. 

RttlUiTitm 

Bristol 

Paddlngton 

W.  H.  Fowles    .  1 

Y^^MoiUpdierRow^^ 
Brong>UM(a). 

Icaae,      \ 
2  hampers,  f 
Ibox,        > 
1  bundle,  J 

«      . 

— 

4 

2 

20 

1 

(Signed)  ^  JosBFH  Kino,  Sender. 

'*  Beceived  the  above-mentioned  goods  in  good  order  and  condition. 

,  Consignee. 


Entered  by  J.  351. 


Loaded  by  A.  Beavan  on  Truck  No.  701." 


(a)  This  was  written  in  pencil  by  King,  the  plaintiff's  agent. 
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On  the  other  side  of  the  receipt  note  were  printed  the 
following  (among  other)  conditions: — 

« THE  GREAT  WESTERN  RAILWAY  COMPANY 

"GiVK  Public  Noticb: — 

'^  Seventhly — ^That  aU  goods  received  by  the  Company  within  the 
limits  of  their  local  regulations  for  conveyance  on  their  railway,  will 
be  received  and  booked  without  charge  for  collection ;  and  that  all 
goods  addressed  to  consignees  resident  within  the  limits  of  delivery 
from  the  Company's  Goods  Station,  and  respecting  which  no  direc- 
tions to  the  contrary  shall  have  been  received,  will  be  delivered  with- 
out any  additional  charge  by  the  Company  at  those  places. 

^  Tenthly — ^That  all  goods  addressed  to  consignees  resident  beyond 
the  immediate  vicinity  of  the  Company's  Goods  Station,  and  respect- 
ing ^which  no  directions  to  the  contrary  shall  have  been  received  pre- 
vioujB  to  arrival  at  the  station-house,  will  be  forwarded  to  their  des- 
tination by  public  carrier  or  otherwise,  as  opportunity  may  offer;  or 
they  will,  at  the  discretion  of  the  Company  by  whom  they  have  been 
received,  be  suffered  to  remain  on  the  Company's  premises,  or  be 
placed  in  shed  or  warehouse,  if  there  be  convenience  for  receiving 
the  same,  pending  communication  with  the  consignees,  at  the  risk  of 
the  owners.    But  that  the  charges  of  such  carrier  will  be  added  to 
those  of  the  Company,  and  the  delivery  of  the  goods  by  the  Com- 
pany will  be  considered  as  complete,  and  the  responsibility  of  the 
Company  will  be  considered  to  have  ceased  when  such  carriers  shall 
have  received  the  goods  for  further  conveyance.    And  the  Company 
hereby  give  notice,  that  any  money  which  may  be  received  by  them 
as  payments  for  the  conveyance  of  goods  by  other  carriers  beyond 
their  own  railway,  will  be  received  only  for  the  convenience  of  the  con- 
signors, for  the  purpose  of  being  paid  to  such  other  carriers,  and  will 
not  be  received  as  a  charge  made  by  the  Company  upon  the  goods  in 
the  capacity  of  carriers  beyond  the  extent  of  their  own  railway.  And 
the  Company  hereby  give  further  notice,  that  they  will  not  be  respon- 
sible for  any  loss,  damage,  or  detention  that  may  happen  to  goods  so 
sent  by  them,  if  such  loss,  damage,  or  detention  occur  beyond  the  li- 
mits of  their  respective  raOway." 

The  goods  in  question  were  safely  conveyed  by  the  de- 
fendants to  the  London  terminus  of  their  railway  at  Pad- 
dington,  where  they  were  delivered  to  one  Sherman,  who 
was  specially  appointed  by  the  Company  for  the  collection 
and  delivery  of  goods  at  the  London  terminus,  in  order  that 
he  might  deliver  them  to  the  plaintiff  at  Brompton.    The 
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1862.        goods  were  accordingly  placed  in  Sherman's  cart  and  taken 

FowiBs      ^  ^^^  plaintiff's  residence  at  Brompton ;  but  the  carman,  in 

_      V;  lifting  them  from  the  cart,  let  the  case,  which  contained 

Thk  Great  °  '  ' 

Western  glass  goods,  fall  upon  the  pavement,  and  so  caused  the  dam- 
age complained  of.  The  sum  charged  by  the  defendants 
for  carriage  included  the  carriage  from  Paddington  to 
Brompton. 

It  was  objected,  on  the  part  of  the  defendants,  that  the 
declaration  was  not  proved,  inasmuch  as  it  alleged  a  con- 
tract to  carry  from  Bristol  to  Brompton,  whereas  the  evi- 
dence shewed  a  contract  to  carry  from  Bristol  to  Padding- 
ton. The  learned  Judge,  however,  left  the  case  to  the 
jury,  and  a  verdict  was  found  for  the  plaintiff. 

Butt,  in  the  following  Michaelmas  Term,  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendants,  or  for  a  new 
trial  (a);  against  which 

Kinglakey  Serjt.,  shewed  cause. — There  was  evidence  of 
a  contract  to  carry  from  Bristol  to  Brompton.  The  receipt 
note  contains  the  plaintiff's  address  at  Brompton — the 
place  where  the  goods  were  to  be  delivered.  It  is  true 
that  Paddington  is  mentioned  as  the  London  station  to 
which  the  goods  were  to  be  conveyed;  but  there  is  nothing 
to  prevent  the  defendants  from  becoming  carriers  from 
that  station  to  the  plaintiff's  residence.  The  conditions 
printed  on  the  receipt  note  have  reference  only  to  cases  in 
which  the  Company  deliver  over  goods  at  a  station  to  ano- 
ther carrier,  and  cannot  apply  to  cases  in  which,  after  the 
arrival  of  the  goods  at  the  London  terminus,  the  Company 
themselves,  as  carriers,  forward  them  to  their  place  of  des- 
tination. Here  the  declaration  states,  that  the  defend- 
ants carried  on  the  business  of  carriers  not  only  on  their 
railway,  but "  elsewhere."  This  is  distinguishable  from  the 

(a)  The  rule  was  obtained  on      reported  was  the  only  one  deter- 
several  grounds,  but  the  point      mined  by  the  Court. 
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case  of  Austin  v.  The  Manchester,  Sheffield,  and  Lincoln-        1852. 
shire  Railway  Company  (a),  inasmuch  as  there  the  com-       fowlm" 
mon  law  liability  of  the  defendants  never  attached.  „     ^ 

^  The  Orxat 

WSSTXRN 

Butt  and  Monto/gue  Smith  appeared  to  support  the  rule. 
But  it  having  been  suggested  that  it  did  not  appear  from 
the  report  of  the  learned  Chief  Justice  whether  he  had 
reserved  leave  to  enter  a  verdict  for  the  defendants  on  that 
point — 

Pollock,  C.  B.,  said.— We  will  consult  the  Lord  Chief 
Justice,  as  to  whether  the  point  was  reserved;  and  unless 
it  was  not,  we  shall  give  effect  to  the  motion  to  enter  the 
verdict  for  the  defendanta  There  is  clearly  a  variance  in 
the  statement  of  the  contract,  and  no  amendment  would 

• 

be  of  any  avail,  even  if  we  had  the  power  to  make  it  The 
goods  were  delivered  at  Brompton,  which  is  beyond  the 
limits  of  the  London  terminus  of  the  railway,  and  one  en- 
tire charge  was  made  for  the  carriage.  Then  the  tenth 
condition  in  the  receipt  note  applies;  from  which  it  is  evi- 
dent that  the  contract,  which  was  made  at  Bristol,  was  a 
contract  to  deliver  the  goods,  not  at  Brompton,  but  at  Pad- 
dington. 

Parke,  R — I  am  of  the  same  opinion.  There  is  clearly 
a  variance  in  the  description  of  the  place  at  which  the 
goods  were  to  be  delivered.  The  declaration  states,  that 
the  defendants,  as  common  carriers,  undertook  to  carry  the 
goods  from  Bristol  to  Brompton.  The  contract,  which  de- 
pends upon  the  terms  of  the  receipt  note,  is  a  contract  to 
carry  from  Bristol  to  Paddington.  The  only  difficulty 
arises  from  the  insertion  in  pencil  of  the  address  of  the 
plaintiff  as  the  person  to  whom  the  goods  were  to  be  deli- 
vered, which  is  at  a  place  beyond  the  limits  of  the  railway 

(a)  20  L.  J.,  Q.  B.,  440. 
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tenninas.  But  then,  in  the  receipt  note,  under  the  head 
"  From  what  station/'  there  is  "  Bristol  ;'*  and  under  the 
head  "To  what  station/'  there  is  "  Paddington:"  and  one 
of  the  conditions  on  the  other  side  of  the  receipt  note  is, 
that  the  Company  are  not  to  be  responsible  for  the  car- 
riage of  goods  beyond  the  limits  of  their  stations.  It  seems 
to  me,  that  the  words  in  pencil  are  a  mere  memorandum  of 
the  address  of  the  person  for  whom  the  goods  are  to  be  car- 
ried. No  amendment  could  be  made,  because  the  goods 
were  safely  carried  from  Bristol  to  Paddington,  and  the 
damage  was  occasioned  by  the  negligent  delivery  at  Bromp- 
ton. 


Plait,  B. — ^I  am  of  the  same  opinion.  The  goods  were 
received  by  the  defendants  to  be  carried  upon  the  terms 
and  conditions  mentioned  in  the  receipt  note ;  and  it  is 
plain  that,  by  the  tenth  condition,  the  Company  have  ex- 
pressly shielded  themselves  from  all  responsibility  for  the 
carriage  of  goods  beyond  the  limits  of  their  stations. 


Hartik,  B. — ^The  contract  stated  in  the  declaration  is, 
that  the  defendants  as  common  carriers  undertook  to  carry 
the  goods  in  question  from  Bristol  to  Brompton.  The  plea 
is,  that  the  defendants  did  not  receive  the  goods  for  that 
purpose;  and  I  am  of  opinion  they  did  not.  The  goods 
were  delivered  to  the  defendants  at  Bristol  upon  the  terms 
of  a  written  contract  there  made,  and  by  which  alone  they 
undertook  to  cany  them.  Certain  conditions  are  annexed 
to  that  contract)  by  one  of  which  the  defendants  in  sub- 
stance say:  "We,  The  Great  Western  Railway  Company, 
will  carry  the  goods  from  Bristol  to  Paddington  and  its 
immediate  vicinity,  which  are  to  be  considered  the  places 
where  we  will  deliver  the  goods;  but  as  to  places  beyond 
those  limits,  we  will  undertake  no  responsibility  whatever." 
That  is,  so  far  as  they  had  any  control  over  the  goods, 
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they  would  be  liable ;  but  when  they  ceased  to  have  any  con-        1852. 
trol,  they  would  have  no  further  responsibility*  "fwIm 

V, 

Thb  Qrbat 

The  Court  having,  on  a  subsequent  day,  stated  that  the  Railway  Co. 
Lord  Chief  Justice  had  informed  them  that  he  had  not  re- 
served this  point,  the  case  came  on  for  argument  on  other 
objections  in  the  following  Term  (June  11),  when,  on  the 
suggestion  of  the  Court,  counsel  on  both  sides  consented 
to  a  stet  processus. 


Ceouch  v.  The  London  and  North  Western  Railway 

Company. 


Apnl28. 


vy  ASE. — The  first  count  of  the  declaration  stated,  that  To  an  action  on 
the  defendants  were  common  carriers  of  goods  for  hire,  wW^h^e^de- 
from  Liverpool  to  Dublin;  and  that  the  plaintiff,  on  &a,  ^^5l*V^**? 
caused  to  be  delivered  to  the  defendants,  as  such  common  anu  wen  com- 

-  < 

carriers  as  aforesaid,  and  the  defendants,  as  such  common  and  tht^^ 
carriers,  received,  a  package  containing  divers  goods,  to  STpi^tiffM 
wit,  &a,  to  be  safely  and  securely  carried  and  conveyed  "^^^^  common 

cunerSk  a  ccP" 

by  the  defendants  for  the  plaintiff,  from  London  to  Dub-  tain  package,  to 
lin,  and  at  the  said  last-mentioned  place  to  be  delivered  ried  and  t^ 
by  the  defendants  for  the  plaintiff,  within  a  reasonable  ^^^^  ^ 
time  in  that  behalf;  and  that  it  thereupon  became  the  mentioned,  and 
duty  of  the  defendants  safely  and  securely  to  carry  and  ants  did  not 
keep  the  package.     Breach,  that  the  defendants  did  not  J^^J^^t*^* 
safely  and  securely  carry  the  package;  but  that,  through  ^^t^ug^ 
their  negligence,  the  package  and  its  contents  were  lost,      it  was  lost;  the 

Plea,  that,  at  the  time  when  &c.,  the  defendants  gave  pieaded'that, 
notice  to  the  plaintiff  that  they  would  not  carry  any  pack-  recdyJd'^^*^^^ 

package,  they 
gaye  the  plaintiff  notice  that  they  woald  not  he  responsihle  for  packages  of  a  particidar  description, 
under  which  this  particular  package  fell,  unless  their  contents  were  declared;  and  that  the  contents 
of  this  package  were  not  declared ;  and  that  the  defendants  did  not  consent  to  be  responsible  contrary 
to  the  terms  of  sach  notice. — Verification : — Held,  that  the  plea  amounted  to  an  ai^gumentatiye  denial 
of  the  bailment  as  alleged  in  the  declaration. 
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1852.        age  containing  several  packages  collected  from  different 
Cbouch       parties,  and  addressed  to  and  intended  for  several  different 

London  parties,  although  inclosed  in  one  package  and  addressed 

North        to  One  party,  unless  the  addresses  on  the  inclosed  pack- 

Railway  Co.  ages  and  their  contents  were  declared;  and  further,  that 
the  defendants  would  not  be  responsible  for  anj  such  pack- 
age or  the  contents,  unless  such  declaration  should  be 
made,  and  the  particulars  declared;  and  that  the  defend* 
ants  carried  on  their  business  on  the  terms  contained  in 
the  said  notice;  that  the  package  inclosed  three  parcels, 
received  by  the  plaintiff  from  three  different  parties; 
and  the  parcels  were  addressed  to  and  intended  for  three 
different  parties;  and  that  the  fact  that  the  package  con- 
tained such  parcels  was  not  declared  to  the  defendants; 
and  that  the  defendants  received  the  package  on  the  terms 
of  the  notice,  which  the  plaintiff  well  knew;  and  that  the 
defendants  never  consented  to  subject  themselves  to  anj 
responsibility  contrary  to  the  terms  of  the  said  notice. — 
Verification. 

Special  demurrer,  assigning,  amongst  other  causes,  that 
the  plea  denied  argumentatively  that  the  package  was  de- 
livered to  and  received  by  the  defendants  as  common  car- 
riers.— Joinder  in  demurrer. 

J.  Broum,  in  support  of  the  demurrer,  contended  that 
the  plea  clearly  amounted  to  an  argumentative  traverse  of 
the  bailment  as  stated  in  the  declaration;  and  he  cited 
Shaw  V.  York  and  North  Midland  Railwuy  Company  (a), 
to  shew  that,  where  such  an  alleged  bailment  was  travers- 
ed, and  it  having  been  proved  at  the  trial  that  the  chattel 
bailed  was  made  subject  to  a  condition  not  complied  with, 
it  was  held  that  the  allegation  was  not  sustained ;  that  in 
Wyld  V.  Pichford  (b)  the  notice  differed  firom  that  in  the 
present  case;  and  that,  although  the  objection  was  taken  to 

(a)  18  Q.  B.  347.  (b)  8  M.  &  W.  443. 
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a  plea  of  its  being  argumentatiye,  the  objection  was  held  to  1852. 

be  answered  by  the  fact,  that  the  defendants  there  did  not  crouch 

by  the  terms  of  their  notice  stipulate  to  carry  goods  of  any  r^ ,  *'•      ^^ 

description  unless  insured. — He  also  relied  upon  AvMin  v.  North 

Manchester,  Sheffield,  <fec.  Railway  Company  (a),  as  being  Railway  Co. 
in  point — Tte  Court  then  called  upon 

Atherton  to  support  the  plea;  and  he  endeavoured  to  dis- 
tinguish the  case  from  that  of  Shaw  v.  York  and  North 
Midland  Railway  Company,     But 

The  Court  were  most  clearly  of  opinion,  that  the  objec- 
tion to  the  plea  was  good,  and  that  the  plaintiff  was  enti- 
tled to  judgment. 

Judgment  for  the  plaintiff. 

(a)  20  L.  J.,  Q.  B.,  440. 


Carr  v.  The  Lancashire  and  Yorkshire  Railway 

Company.  May  7  <fc  8. 


c 


ASE. — ^The  declaration  stated,  that  the  defendants  were  A  contract  en- 
the  owners  of  the  Lancashire  and  Yorkshire  Railway,  and  a  common  car- 
were  possessed  of  engines,  horse-boxes,  &c.,  for  conveying  ^^l^^^^ 
passengers,  horses,  cattle,  &c.,  on  the  railway  as  common  e^  to  be 

conveyed,  by 
which  contract 
the  carrier  is  exempted  from  all  liability  for  any  loss  occasioned  by  his  negligence,  is  binding  upon 
both  parties. 

A  declaration  stated,  that  the  defendants  were  the  owners  of  a  certain  Railway,  and  that  they 
conveyed  horses  and  cattle  thereon  as  common  carriers;  that  the  plaintiff  delivered  to  the  defendants 
a  horse,  to  be  carried  by  them  for  hire  on  their  Railway  from  A.  to  B.,  subject  to  certain  conditions 
assented  to  by  the  plaintiff,  and  contained  in  a  notice  at  the  foot  of  the  ticket  of  the  defendants* 
Company  for  the  conveyance  of  the  horse;  which  ticket  stated  that  it  was  issued  subject  to  the  oum- 
er*8  taking  oil  riskt  of  conveyance  whaUoever,  aa  ike  Company  toould  not  be  be  reaponaible  for  any  in" 
jury  or  damoffe  {howsoever  caused)  occurrinff  to  live  stock  travelling  upon  their  line.  The  dedara- 
tion  then  stated,  that,  whilst  the  horse  was  in  the  custody  of  the  defendants,  it  was  injured  by  the 
horse  box,  in  which  the  animal  was,  being  propelled  against  some  trucks,  through  the  gross  negligence 
of  the  Company: — Held,  that  the  defendants  had  engaged  to  carry  the  plaintiff's  horse  under  a  spe- 
cial contract,  the  terms  of  which  were  contained  in  the  notice;  and  that,  by  that  notice,  the  plaintiff 
had  agreed  that  the  defendants  should  not  be  responsible  for  such  a  loss,  although  it  were  occasioned 
through  their  negligence;  and  consequently,  that  the  dechiration  was  bad  after  verdict.  PlaU,  B., 
dtAitanie, 

VOL.  VII.  AAA  EXCH. 
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1852.        carriers;  that  the  pliuntiff  delivered  to  the  defendants  a 

Cjlrk        horse,  to  be  carried  by  them  for  hire  in  a  horse-box,  on 

^'  their  railway  from  Wakefield  to  Knottingley,  subject  to  cer- 

IjANCASHIRB  ,  ^ 

AND  York-  tain  conditions  assented  to  by  the  plaintiff,  and  contained 
Railway  Co.  in  a  notice  at  the  foot  of  the  ticket  or  way-bill  of  the 
Railway  Company  for  the  conveyance  of  the  horse,  and 
which  was  in  these  words: — "  This  ticket  is  issued  subject 
to  the  owner's  undertaking  all  risks  of  conveyance  what- 
soever, as  the  Company  will  not  be  responsible  for  any 
injury  or  damage  (howsover  caused)  occurring  to  live 
stock  of  any  description  travelling  upon  the  Lancashire  and 
Yorkshire  Railway  or  in  their  vehicles."  The  declaration 
then  proceeded  to  allege  that,  whilst  the  horse  was  in  the 
custody  of  the  defendants,  and  through  the  improper  con- 
duct and  gross  negligence,  and  from  the  want  of  proper 
care,  skill,  and  diligence  on  the  part  of  the  defendants, 
the  horse-box  was  propelled  on  the  railway  against  certain 
trucks  with  so  great  violence  that  the  horse  was  seriously 
damaged,  and  died  in  consequence  thereof 

Plea,  not  guilty,  and  issue  thereon. 

At  the  trial,  before  Alderson^  B.,  at  the  last  York  Assizes, 
the  jury  found  that  the  loss  had  been  occasioned  by  the 
gross  negligence  of  the  defendants,  and  returned  a  verdict 
for  the  plaintiff,  with  872.  damage& 

A  rule  nisi  having  been  obtained  to  arrest  the  judg- 
ment— 

Atiierton  and  Cowling  shewed  cause  (May  7  and  8). — ^It 
having  been  found  by  the  jury  that  the  plaintiff's  loss  was 
occasioned  by  the  gross  negligence  of  the  defendants,  it 
may  be  taken  that  the  allegation  of  that  fact  in  the  declar- 
ation is  a  material  one.  The  question  then  is,  whether 
upon  this  declaration  the  defendants  are  liable  for  the  in- 
jury and  loss  which  the  plaintiff  has  sustained  through  their 
gross  negligence.  At  common  law,  a  carrier  is  not  only 
bound  to  take  all  reasonable  care  of  the  article  with  the 
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carriage  of  which  he  is  entrusted,  but  he  has  also  the 
responsibility  of  an  insurer  cast  upon  him.  From  the 
latter  liability  he  is  relieved  by  two  things  only — ^namely, 
by  the  act  of  God  and  of  the  king's  enemiea  He  is  therefore 
bound  to  use  reasonable  care;  and  he  cannot,  except  for  an 
adequate  consideration,  relieve  himself  of  this  duty  which 
the  law  has  imposed  upon  him.  In  the  well-considered 
case  of  Wyld  v.  P%ckfard(a),  the  various  authorities  upon 
this  subject  are  to  be  found,  and,  amongst  others,  the  fol- 
lowing:— Beck  V.  Eva/n$(l>),  Bodenham  v.  BermeU(c),  Riley 
V.  Home(d)y  EUis  v.  Twner{e\  OameU  v.  WiUan(f), 
Sleat  V.  Fagg(g),  and  are  commented  upon  by  the  counsel; 
and  it  is  said  that,  '^  in  Story  on  Bailments,  365,  the  rule 
is  laid  down  in  conformity  with  these  authorities — viz. 
that,  notwithstanding  such  a  notice  as  the  present,  a  car- 
rier is  not  protected  from  losses  occurring  through  gross 
negligence."  And  in  the  judgment  of  the  Court  it  is  said, 
that  '^  probably  the  effect  of  such  a  contract  would  be 
only  to  exclude  certain  losses,  leaving  the  carrier  liable,  as 
upon  the  custom  of  England,  for  the  remainder."  Free- 
dom from  liability,  in  the  case  of  gross  negligence,  is 
wholly  inconsistent  with  the  carrier's  duty  as  such. — 
[Parke,  R — ^Does  the  principle  upon  which  the  plaintiff 
now  endeavours  to  rest  his  case  apply?  If  he  had  sought 
to  enforce  the  defendants'  obligation  as  common  carriers,  he 
ought  to  have  tendered  a  reasonable  compensation  for  the 
carriage  of  the  chattel;  and,  upon  their  refusing  to  receive 
it,  he  might  have  sued  them  upon  their  common-law 
liability.  But,  instead  of  doing  so,  he  has  entered  into  a 
special  contract  with  the  defendants;  and  subject  to  the 
conditions  of  that  contract  the  latter  agreed  to  carry  and 
to  deliver  the  chattel  entrusted  to  them.    After  having 


(a)  8  M.  &  W.  443. 
(6)  16  East^  244. 

(c)  4  Price,  31. 

(d)  5  Bing.  217. 


(e)  8T.  R.  631. 
(/)  6B.  &  Aid.  53. 
(^)  Id.  342. 


1852. 


Carr 

Lancashirs 
AND  York- 
shirk 
Railway  Co. 
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1852.        entered  into  that  bargain,  the  plaintiff  cannot  turn  round 
Care        and  say  that  it  is  not  binding  upon  him.  There  is  nothing 
Lancashxrb    il^®g*^l  ^  !*•     The  best  argument  the  pkintiff  can  make 
AND  York-     ^ge  of  ^th  reference  to  the  carrier's  liability  at  common 
Railway  Co.   law  is,  that  as  he  is  in  such  case  hable  for  gross  negli- 
gence, this  contract  cannot  be  construed  as  exempting  him 
from  it]     Then  one  question  will  be,  whether  it  is  stated 
upon  this  record  that  the  parties  entered  into  a  contract 
upon  the  terms  contained  in  the  notice,  which  was  given 
at  the  time  the  chattel  was  delivered.     Before  the  Carriers 
Act,  11  Geo.  4  &  1  Will  4,  a  68,  it  was  necessary  to  shew 
distinctly  that  the  notice  was  brought  home  to  the  know- 
ledge of  the  sender;  and  unless  this  was  done,  the  notice 
did  not  avail  the  carrier. — [Parke,  B. — Surely  it  is  here 
stated  that  the  parties  entered  into  a  special  contract     It 
was  so  held  in  Chippendale  v.  LancofMre,  Ac,  Railway 
Company  (a).     His  Lordship  also  referred  to  Shaw  v.  York 
and  North  Midland  Railway  Company  (b).]     If,  then,  this 
is  to  be  taken  as  amounting  to  a  contract^  exemption  from 
liability  on  account  of  gross  negligence  must  be  excepted 
out  of  it   The  contract  does  not  expressly  state  that  the  de- 
fendants are  not  to  be  liable  in  that  case.   Even  if  this  pro- 
viso had  been  inserted,  it  is  questionable  whether  such  a 
condition  could  be  considered  as  binding,  inasmuch  as  it  is 
wholly  repugnant  to  the  validity  of  the  defendants'  under- 
taking: FwmivaU  v.  Coombe8(c).    There  certainly  appears 
to  be  no  distinction  between  animals  which  are  made  the 
subject  of  conveyance  and  goods:  Stuart  v.  Crawley (d). 

Lastly,  the  declaration  is  sufficient  after  verdict  The 
contract  merely  provides  for  risks  of  conveyance,  and  the 
declaration  does  not  state  that  the  animal  was  injured 
whilst  it  was  being  conveyed,  but  whilst  it  was  in  the 
defendants'  custody. — [The  learned  counsel  informed  the 

(a)  21  L.  J.,  Q.  B.,  22.  (c)  6  M.  &  Gr.  736. 

(6)  13  Q.  R  347.  (oQ  2  Stark.  323. 
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Court  that  the  Court  of  Common  Pleas  had,  during  the        1662. 
course  of  the  argument  in  the  present  case,  held  the  declar-        q^j^^ 

ation  in  a  similar  case  of  Austin  y.  Mandiester,  <bc,  Rail-  _      ^• 

way  Company  (a)  insufiBcient  after  verdict,  and  had  made  and  York- 

SHIRK 

a  rule  obtained  to  arrest  the  judgment  absolute;  and  a    Railway  Co. 
note  of  that  judgment  was  handed  up  to  the  Court.] 

WittdnSy  Serjt,  and  Tomlinsony  in  support  of  the  rule, 
were  not  called  upon. 

Parke,  B. — I  am  of  opinion  that  the  rule  which  has  been 
obtained  in  this  case  to  arrest  the  judgment  ought  to  be 
made  absolute.  The  question  wholly  turns  upon  the  true 
construction  of  the  notice  at  the  foot  of  the  ticket  or  way- 
bill, which  was  given  by  the  defendants  and  was  assented 
to  by  the  plaintiff,  and  which  forms  the  foundation  of  the 
contract  between  the  parties.  In  the  first  place,  it  is  per- 
fectly clear  that,  since  the  passing  of  the  Carriers  Act,  it 
is  competent  for  a  carrier  to  make  a  special  contract  to 
convey  goods  and  chattels;  and  it  is  clear  that  the  liability 
of  the  latter  may  be  made  to  depend  upon  the  terms  of  that 
contract  into  which  both  parties  have  entered.  Here  the 
parties  have  entered  into  a  special  contract,  and  conse- 
quently the  only  question  is  as  to  the  meaning  of  that 
contract  According  to  the  old  cases,  the  construction  of 
carriers'  notices  had  this  limitation  put  upon  them,  that,  ac- 
cording to  the  ordinary  terms  of  the  notice,  he  would  be 
responsible  for  gross  negligence,  unless  he  excluded  his 
liability  in  express  terms.  The  practice  of  a  carrier  pro- 
tecting himself  by  a  mere  notice,  was  put  an  end  to  by  the 
Carriers  Act.  Now,_  whether  or  not  these  defendants  are 
liable  as  common  carriers,  according  to  the  rule  of  the 
common  law,  that  is,  whether  they  are  bound  to  carry 
safely  and  securely,  and  are  only  protected  from  that  de- 

(a)  16  Jur.  763. 
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1852.        scription  of  loss  which  arises  from  the  act  of  Qod  and  the 

Q^j^j^        King's  enemies,  is  a  question  which  there  is  no  necessitj 

,      ^*  to  discuss  upon  the  present  state  of  this  record.    If  it  had 

LANCA8HIRB  '^         ^  *^ 

AND  York-    been  the  intention  of  the  plaintiff  to  make  the  defendants 

RHIRB 

Railway  Co.  liable  as  common  carriers,  he  ought  to  have  tendered  them 
a  reasonable  sum  for  the  carriage  of  the  chattel,  and,  upon 
their  refusal  to  carry,  to  have  brought  his  action  for  not 
carrying.  Whether  the  plaintiff  would  or  would  not  then 
have  succeeded,  is  a  matter  into  which  we  need  not  enter. 
Most  certainly,  every  common  carrier  is  bound  only  to  car- 
ry goods  of  that  description  which  his  public  calling  re- 
quires him  to  carry.  That  is  established  by  the  case  of 
Johnson  v.  The  Midland  Railway  Company  (a).  But  we 
are  not  called  upon  to  consider  the  duties  of  the  defend- 
ants in  that  character,  inasmuch  as  these  parties  have  en- 
tered into  a  special  contract,  and  we  have  only  to  inquire 
into  its  true  meaning.  Prior  to  the  time  of  the  establish- 
ment of  railways,  the  Courts  were  in  the  habit  of  constru- 
ing contracts  between  individuals  and  carriers  much  to 
the  disadvantage  of  the  latter.  By  the  introduction  of 
railways,  a  new  description  of  property  was  carried,  and 
many  articles  are  now  transferred  from  one  place  to  ano- 
ther which  had  not  been  commonly  carried  before.  Sheep 
and  other  cattle  are  now  ordinarily  carried  upon  railways; 
and  even  horses,  by  means  of  which  the  conveyance  of 
goods  was  effected,  are  now  themselves  the  subjects  of  con- 
veyance. The  present  case  is  an  instance  of  this  change, 
and  therefore  contracts  are  now  made  with  reference  to 
this  new  state  of  things;  and  it  is  very  reasonable  that 
carriers  should  be  allowed  to  make  agreements  for  the  pur- 
pose of  protecting  themselves  against  the  new  risks  and 
dangers  of  carriage  to  which  they  are  in  modem  times  ex- 
posed. Horses  are  not  conveyed  on  railways  without  much 
risk  and  danger.    The  rapid  motion,  the  noise  of  the  en- 

(a)  4  Exch.  367. 
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gine,  and  various  other  matters,  are  apt  to  alarm  them        1852. 
and  to  cause  them  to  do  injury  to  themselves.    It  is,  there-      ^"cariT^ 
fore,  very  reasonable  that  carriers  should  protect  them-    ,      ^' 

.  ,  *  Lancashirk 

selves  against  loss  by  making  special  contracts.  The  only  and  York- 
question  here  is,  whether  the  defendants  have  protected  railway  Ca 
themselves  against  loss  arising  from  their  gross  negligence 
in  carrying  the  plaintiff's  horse.  The  jury  have  found  that 
the  defendants  have  been  guilty  of  gross  negligence;  and 
therefore  it  may  be  taken  upon  this  record  that  the  breach, 
if  any,  of  the  contract  was  so  occasioned.  Now,  I  am  of 
opinion  that,  by  entering  into  this  contract  with  reference 
to  the  subject-matter,  the  owner  has  taken  upon  himself 
all  risk  of  conveyance,  and  that  the  railway  company  are 
bound  merely  to  find  carriages  and  propelling  power.  The 
contract  appears  to  me  to  amount  to  this.  The  Company 
say  they  will  not  be  responsible  for  any  injury  or  damage, 
however  caused^  occurring  to  live  stock  of  any  description 
travelling  upon  their  railway.  This,  then,  is  a  contract 
by  virtue  of  which  the  plaintiff  is  the  party  to  stand  all 
risk  of  accident  and  injury  of  conveyance;  and  certainly, 
when  we  look  at  the  nature  of  the  thing  conveyed,  there  is 
nothing  unreasonable  in  this  arrangement  In  the  case 
just  decided  by  the  Court  of  Common  Pleas,  of  Austin  v. 
The  Manchester^  Sheffield,  and  Lincolnshire  Railway  Comr 
pany,  the  language  of  the  contract  was  slightly  different 
from  the  present  There  the  ticket  was  issued  "  subject 
to  the  plaintiff's  undertaking  to  bear  all  the  risks  of  in- 
jury by  conveyance  and  other  contingencies,  and  the  plain- 
tiff was  required  to  see  to  the  efficiency  of  the  carriages, 
and  the  defendants  were  not  to  be  responsible  for  any 
damage  caused  to  horses"  &c.  travelling  upon  the  railway. 
In  that  case,  the  accident  was  occasioned  by  the  wheels 
not  being  properly  greased;  in  the  present  case,  the  car- 
riage that  contained  the  plaintiff's  horse  was  driven  against 
another  carriage.  For  the  purposes  of  this  decision,  these 
two  notices  may  be  considered  as  in  effect  the  same.     It 
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is  not  for  us  to  fritter  away  the  true  sense  and  meaning  of 
these  contracts,  merely  with  a  view  to  make  men  carefuL 
If  any  inconvenience  should  arise  from  their  being  entered 
into,  that  is  not  a  matter  for  our  interference,  but  it  must 
be  left  to  the  legislature,  who  may,  if  they  please,  put  a 
stop  to  this  mode  which  the  carriers  have  adopted  of  limit- 
ing their  liability.  We  are  bound  to  construe  the  words 
used  according  to  their  proper  meaning;  and,  according 
to  the  true  meaning  and  intention  of  the  parties  as  here 
expressed,  I  am  of  opinion  that  the  defendants  are  not 
liable. 

Aldersok,  B. — I  am  of  the  same  opinion.  In  this  case 
the  defendants  undertook  to  carry  the  chattel  in  question 
on  certain  terma  What,  then,  are  those  terms?  It  is 
clear  they  are  such  as  the  defendants  might  lawfully  make 
the  subject  of  a  special  contract  It  is  plain  to  me,  that 
they  undertook  to  carry  the  plaintiff's  horse  at  his  risk. 
They  might  do  that  The  words  used  are,  "  the  owners 
undertaking  all  risk  of  conveyance  whatsoever.^'  Possi- 
bly a  question  might  be  made  whether  the  injury  con- 
templated was  not  such  as  must  issue  in  injury  to  the  thing 
conveyed,  so  that  a  doubt  might  arise  whether  the  case  of 
the  horse  being  stolen  was  contemplated,  as,  under  such 
circumstances,  the  accident  would  not  issue  in  injury  to 
the  horse  conveyed.  But  that  question  would  not  arise 
here,  as  in  this  case  the  horse  itself  has  been  injured. 
Here  the  parties  in  effect  agree  that  the  plaintiff,  and 
not  the  defendants,  shall  be  responsible  for  injury  occa- 
sioned by  gross  negligence  on  the  part  of  the  defendants, 
and  consequently  the  Company  are  protected  against  lia- 
bility of  this  description  by  virtue  of  the  express  words  of 
this  contract. 

Platt,  B. — This  declaration  states  that  the  defendants 
were  guilty  of  gross  negligence;  and  that  fact  was  proved. 
The  gravamen  of  the  charge  is  the  gross  negligence  of  the 
defendants;  and  the  question  is,  whether  the  terms  upon 
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"which  they  received  the  plaintiff  s  horse  absolve  them        1862. 
from  the  loss  occasioned  by  their  misconduct.     Now,  un-        cjim^ 
doubtedly,  since  the  establishment  of  railways,  new  snb-    ,      ^' 

,  Lancashibs 

jects  of  conveyance  have  arisen.  Formerly  horses  were  and  York- 
seldom  carried,  but  now  they  are  ordinarily  conveyed  by  railway  Co. 
the  traina  It  is  therefore  to  be  observed,  that  new 
stipulations  are  necessarily  made,  in  order  to  guard  car- 
riers from  the  risks  which  are  incidental  to  this  new  mode 
of  conveyance.  It  has  been  suggested,  that  the  animal  may 
be  alarmed  by  the  noise  of  the  engine,  by  the  speed  of  the 
carriages,  and  by  various  other  causes;  that  this  ticket 
provides  against  such  new  dangers;  and  that,  unless  we 
take  upon  ourselves  the  office  of  legislation,  this  ticket 
absolves  the  carriers  from  their  gross  misconduct  I  own 
I  am  very  much  startled  by  such  a  proposition ;  though,  con- 
sidering the  high  authority  by  which  it  is  supported,  I 
feel  I  ought  to  doubt  and  mistrust  my  own  opinion.  But 
I  am  bound  to  say,  that  I  am  not  satisfied  that  the  lan- 
guage of  this  ticket  absolves  the  railway  company  from 
such  liability  for  damage.  I  cannot  help  thinking,  that 
the  owner  of  the  goods  never  dreamed  of  such  a  thing 
when  he  signed  the  contract.  In  truth,  this  accident  had 
nothing  to  do  with  the  conveyance  of  the  horse.  The  acci- 
dents referred  to  are  those  which  occur  whilst  the  article 
is  in  a  state  of  locomotion.  The  case  of  gross  negligence, 
as  it  seems  to  me,  is  not  pointed  at  by  this  ticket. 

Martin,  B. — I  agree  in  opinion  with  my  Brothers  Parke 
and  Alderson.  It  is  perfectly  clear  that  this  is  the  case 
of  a  special  contract,  which  the  plaintiff  has  adopted  and 
assented  to,  and  has  set  out  in  his  declaration;  and  by 
that  contract  he  agreed  that  the  horse  in  question  was  to 
be  carried  upon  certain  conditions.  No  doubt,  at  com- 
mon law,  a  carrier  may  enter  into  a  special  contract.  He 
may,  it  is  true,  be  bound  to  carry  goods ;  and  if  he  refuses 
to  do  so,  except  on  the  terms  of  a  special  contract,  he  may 
subject  himself  to  an  action  for  that  breach  of  duty;  but 
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1852.  if  a  special  contract  be  entered  into  by  him  and  the  party 

Qj^^^  sending  the  articles  to  be  conveyed,  both  sides  are  bonnd 

LANCA8HIRB  ^^  ^^^  tcmis  of  the  contract    The  Carriers  Act  says  that 

AND  York-  a  Special  contract  may  be  made.    If  that  be  so,  all  that 

SHIRB 

Rauway  Co.   we  have  to  do  is  to  see  what  that  contract  is.     Insurers  of 
goods  to  be  conveyed  are  answerable  for  the  gross  n^li- 
gence  of  the  carrier  or  of  his  servants,  whether  the  goods 
be  insured  or  not ;  the  parties  who  have  the  care  of  such 
goods  may  contract  that  they  will  not  be  answerable  for 
their  own  gross  negligence.    It  seems  to  me,  that  the  par- 
ties here  could  not  have  used  language  more  clear  or 
stronger  than  that  which  they  have  adopted.    We  cannot 
enter  into  the  question  of  what  was  passing  in  the  mind 
of  the  owner  of  the  horse  at  the  time  he  assented  to  these 
terms;  we  must  look  only  at  the  notice.    Now,  if  the 
carrier  had  been  desirous  of  preparing  a  contract  for  the 
express  purpose  of  getting  rid  of  his  liability  in  respect  of 
gross  negligence,  he  could  not  have  used  more  apt  words 
than  those  that  are  set  forth  upon  the  face  of  this  docu- 
ment   The  argument  of  inconvenience  is  no  test  of  the 
matter.    We  have  nothing  to  do  except  to  carry  out  this 
contract;  the  parties  concerned,  and  not  ourselves,  are  to 
judge  of  the  inconvenience.    If  we  hold  the  carriers  in 
this  case  responsible  for  gross  negligence,  we  shall  place 
them  in  the  situation  of  insurers  and  underwriters.    There 
are,  indeed,  inconveniences  attending  either  mode  of  con- 
struing the  contract     My  opinion  is  founded  upon  the 
true  construction  and  meaning  of  this  notice  or  contract; 
and  I  clearly  think  that  by  its  terms  the  defendants  are 
not  answerable  for  any  injury  or  damage  arising  from 
their  gross  negligence  in  the  course  of  conveyance.    The 
declaration  is,  therefore,  insufficient,  and  the  judgment 

ought  to  be  arrested. 

Rule  absolute  (a). 

(a)  See  Great  Northern  Rail-     therefore,  appear  to  be  almost 
way  Vompnny  v.  MorviUe^  21 L.  J.,      unanimous  upon  this  question. 
Q.  B.,  319.    The  superior  Courts, 
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Clay  and  Newman  v.  Southern.  ^^^  19 

Assumpsit  for  goods  sold  and  dellyered,  and  on  an  ac-  The  plaintiffs, 
count  stated.     Plea,  non  assumpsit  b^IfTjSSl 

At  the  trial,  before  PloM,  B.,  at  the  last  Worcestershire  Stock  Company 

'  ^  '       '  which  dealt  m 

Assizes,  it  appeared  (inter  alia),  that  the  action  was  brought  »lt,  and  the 
to  recover  the  value  of  brine  delivered  to  the  defend-  ed  into  a  written 
ant,  under  the  terms  of  the  following  agreement : —  tSHfert  Uiat 

the  Company 

"  Memorandum,  Nov.  30, 1 850.  "^e"  ^  «"PP>y 
"  The  Company  to  supply  Mr.  Southern  with  brine  at  6d  with  brine  at  a 
per  ton  of  salt.  The  Company's  and  Mr.  Southern's  make  ^fSe'^m- 
of  salt  to  be  regulated  according  to  the  superficial  measure  2it^'*d*'h^* ^^ 
of  their  respective  pannage.  A  minimum  price  to  be  fixed  price  were  to 
for  fine  and  broad  salt.  The  Company  to  be  at  liberty  to  ing  to  a  certain 
discontinue  supplying  Mr.  Southern  with  brine,  on  giving  t^J^ep'^e 
twenty-one  days'  notice,  and  Mr.  Southern  to  be  at  liberty  Company  or  the 

'  ,     ,  defendant  were 

to  cease  taking  the  brine  on  a  similar  notice.  to  be  at  liberty 

(Signed)    "  For  Clay  &  Newman,  J.  W.Lea,  ^yTtotS^ 

"  Henry  Southern."  ^.  "^*»  "p«." 

giving  a  notice 
to  that  effect. 

It  appeared  that  the  plaintifis  were  members  of  a  Joint  was  signed  ^^ 
Stock  Company,  called  "  The  Droitwich  Patent  Salt  Com-  S^'&  ^ew- 
pany,"  and  that  the  salt  had  been  supplied  from  their  pre-  ™^  (thephun 
mises;  that  the  Company  had  been  established  since  the  Lea.*  •'j.  s."* 
7  &  8  Vict,  a  110,  but  was  not  registered;  and  that  the  itap^sMcd 
shares  in  the  Company  were  transferable  without  the  ne-  ^^ppSed 
cessity  of  obtaining  the  consent  of  all  the  members.  ^^  *^«  p**- 

"  ,  mises  of  the 

On  the  part  of  the  defendant,  it  was  thereupon  contend-  Company:— 
ed,  that  all  the  members  of  the  partnership  ought  to  have  pUintiffshad** 
been  joined  in  the  action.     The  plaintifis  obtained  a  ver^  tc^TntTthi' 
diet  for  2031  135.,  with  leave  to  the  defendant  to  move  to  contract  with 

.  the  defendant; 

set  that  verdict  aside,  and  to  enter  a  nonsuit.  and  that  they 

were  entitled  to 
sue  him  for  a 

Alea;ander  now  moved  accordingly. — The  plaintiffs  signed  ^J^  ^^  ^*^ 

°  ^  '^  °  theirowniuunes. 
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1862.        this  contract  as  the  mere  agents  of  the  Company ;  and  con- 

(J^^      sequently  all  the  members  of  it  ought  to  have  been  joined 

•.  as  plaintiffs  in  this  action.     It  appears  by  the  terms  of  the 

Southern.  . 

contract  itself,  that  the  salt  was  to  be  supplied  by  the 
Company.  The  consideration  for  the  agreement  passed 
from  the  members  of  that  co-partnership. — [Parke,  B. — 
We  lately  had  a  case  in  this  Court  of  WiUiams  y.  Mara* 
den  (a),  where  a  similar  point  arose;  but  as  we  then  were 
clearly  of  opinion  that  the  parties  entered  into  the  con- 
tract on  their  own  account,  and  not  as  agents,  the  objec- 
tion to  their  right  to  be  made  parties  to  the  action  was 
thought  to  be  too  clear  a  matter  to  allow  of  any  discus- 
sion.]  *  In  Liicaa  ▼.  Beale(b),  a  similar  contract,  declared 
upon  by  the  plaintiff  alone,  was  held  to  be  a  joint  con- 
tract with  the  plaintiff  and  several  other  parties;  and  the 
Court  decided  that  the  plaintiff  had  been  properly  non- 
suited. So,  in  the  present  case,  it  is  clear,  from  the  writ- 
ten agreement  and  from  the  evidence,  that  the  members 
of  the  co-partnership  were  the  proper  persons  to  sue  for  a 
breach  of  the  contract  in  which  they  were  interested,  and 
which  was  to  all  intents  made  upon  their  behalf.  If 
there  had  been  any  default  in  the  proper  supply  of  salt  to 
the  defendant,  his  remedy  would  have  been  against  the 
Company,  and  not  against  the  present  plaintiffs. 

Parke,  B. — I  am  of  opinion,  upon  looking  at  the  terms 
of  this  agreement,  that  Messrs.  Clay  &  Newman  entered 
into  an  engagement  to  supply  salt  to  the  defendant, 
and  that  they  are  properly  made  plaintiffs  in  this  action. 
It  is  unnecessary  to  refer  to  the  terms  of  any  other  con- 
tract: it  is  a  perfectly  well-established  principle,  that  a 
party  who  actually  enters  into  a  contract  may  sue  or  be 
sued  upon  it  If  it  had  been  shewn  that  the  plaintiffs 
acted  merely  as  the  agents  of  the  Company,  the  defend- 

(a)  Not  reported:  The  main  and  peculiar  written  agreement, 
question  there  tiu-ned  upon  a  long  (b)  10  C.  B.  730. 
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ant  might  probably  have  maintained  an  action  against  186%. 
the  Company  for  a  breach  of  contract  But  it  does  not 
follow  that  Clay  &  Newman  are  therefore  precluded  from 
suing  upon  it.  Here  the  contract  is  signed  by  Lea  as  the 
agent  of  the  plaintiffs.  In  the  case  of  Lucas  v.  Bealey  the 
contract  was  made  by  the  plaintiff  as  agent  of  other  parties. 
It  may  be,  that  the  contract  was  entered  into  by  the  de- 
fendant with  the  plaintiffs  for  the  following  reason: — Such 
a  Company  as  this  consists  of  a  fluctuating  body  of  mem- 
bers, which  are  constantly  changing;  so  that  it  would  be- 
come almost  impossible  to  ascertain  who  the  partners  were 
at  the  time  the  contract  was  entered  into.  For  this  reason, 
most  probably  this  form  of  contract  was  designedly  adopted. 
I  am  therefore  of  opinion  that  there  ought  to  be  no  rule. 

Alderson,  B. — I  am  of  the  same  opinion.  [Jpon  the 
face  of  this  instrument,  nobody  enters  into  the  contract 
with  the  defendant  but  Clay  &  Newman.  The  paper  is 
signed  by  Lea  as  their  agent  In  Lucas  v.  Bealey  to 
which  the  plaintiff's  signature  was  appended,  it  was  ex- 
pressly stated  to  be  signed  "  on  behalf  of  the  gentlemen 
of  the  orchestra.''    It  was  therefore  signed /or  them. 

Martin,  B. — I  also  think  that  it  is  highly  probable 
that  this  contract  was  entered  into  by  the  plaintiffs  for 
the  express  purpose  that  they  might  sue  and  be  sued  upon 
it,  and  that  thereby  the  difficulty  might  be  avoided  of 
having  to  join  all  the  members  of  the  Company  in  an 
action. 

Pollock,  C.  B.,  had  left  the  Court 

Rule  refused. 
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ApHl  26.  BuRTOK  V,  Whitb  and  Another. 

A  teatator,  by  X  HIS  was  a  Special  case,  directed  by  a  decree  of  Vice- 
before  tbe  pass-  Chancellor  Knight  Bruce,  made  in  a  suit  in  which  Wil- 
7°wfiw&  liam  Burton  was  plaintiff,  and  John  White  and  Sally 
1  Vict.  c.  26),  Powers  were  defendants,  for  the  opinion  of  this  Court 

deyiBed  aa  fol-  i      /•  ii       •         i      . 

lows:— "I  give  upon  the  following  devise,  contained  in  the  will  of  Aaron 

toijSw.  White,  dated  the  17th  day  of  July,  1820. 

aU  that  form  fj^^  testator,  bv  his  said  will,  which  was  duly  executed 

or  estate  I  '     •'  '  ^        -^ 

bought  of  Mr.  as  by  law  was  then  required  for  the  devise  of  freehold 
containing  cstatcs  (amongst  othcr  things),  devised  as  follows: — ^''I 
aores!  iituate  at  P^^  ^^^  bequeath  to  my  son,  John  White,  all  that  farm 
^^^2^h**fH'*  or  estate  I  bought  of  Mr.  Bradley,  of  London,  containing 
in  the  coanty  about  20  acrcs,  situatc  at  the  Quinton,  in  the  parish  of 
the  occupation  Halcs  Owen,  in  the  county  of  Salop,  and  in  the  occupa- 
»n°o!*w."2id  ^^^^  ^^  myself,  my  son  George  White,  William  Read,  Ben- 
w.jr— Held,  jamin  Yates,  and  William  Jones." 

that  the  son 

took  an  estate        The  tcstator,  at  the  date  of  his  will,  and  at  the  time  of 

in  fee^fimple  in   i  •      j      ,  v  •j*/»»i»  •  /»  xt. 

ihe  property,  his  death,  was  seised  m  fee-simple  m  possession  of  toe 
property  mentioned  in  the  above  devise,  the  fee-simple  of 
which  he  had  purchased  of  the  said  Mr.  Bradley,  and 
he  (^ntinued  seised  thereof  to  the  time  of  his  death  (which 
took  place  on  the  23rd  of  May,  1822),  without  having 
altered  or  revoked  his  said  will. 

The  question  for  the  opinion  of  the  Court  was,  what 
estate  the  said  John  White  took  in  the  property  in  the 
said  will  of  the  said  testator,  described  as  &c. 

Phipson  for  the  plaintiff. — It  is  submitted  on  the 
part  of  the  plaintiff,  that  the  devise  in  question  does 
not  operate  to  pass  a  fee  in  the  property  therein  men- 
tioned; but  that  John  White  took  an  estate  for  life 
only.  The  word  "estate,"  which  is  to  be  found  in 
this  clause,  has  reference  merely  to  the  local  descrip- 
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tion  of  the  property.    The  words  used  are  not  "  all  my        i852. 
estate,"  but  "aU  that  farm  or  estate." — [Parker  B. — It       burton 
means  all  that  estate  which  became  mine  by  purchase.    I  «. 

think  you  will  have  some  difficulty  in  distinguishing  this 
case  from  that  of  Gardner  v.  Harding  {a)j  where  the  words 
of  the  will  were,  "  I  bequeath  to  my  brother  my  freehold 
estate,  consisting  of  thirty  acres  of  land,  more  or  less, 
with  the  dwelling-house,  and  all  erections  on  the  said 
farm,  situate  at  S.,  in  the  county  of  M.,  now  in  the  occu- 
pation of  J.  G. ;"  and,  although  the  words  there  were 
strongly  descriptive  of  the  corpus  of  the  property,  still 
they  were  held  to  pass  an  estate  in  fee-simple.  Martin^ 
R — ^We  lately  had  a  similar  case  in  this  Court  of  Doe  d. 
PoUow  y.  Fricker  (&),  in  which  a  like  decision  was  come 
to.]  The  case  first  referred  to  may  be  distinguishable,  on 
the  ground  that  the  word  "  my"  is  there  used  instead  of 
*'  that"  If  the  words  here  had  been  "  all  that  estate"  I 
bought  of  Mr.  B.,  it  may  be  conceded  they  would  have 
passed  the  fee:  BaUis  v.  Oale  (o).  But  the  word  estate  is 
clearly  used  as  synonymous  with  '^  farm,"  which  is  not  in- 
tended to  describe  the  interest  of  the  testator,  but  merely 
the  locality  of  the  property.  [Parke^  R,  referred  to  Eoe 
A  ChUd  V.  Wrigkt  (d).]  In  Doe  d.  Clarke  v.  Clarke  (e),  the 
word  "  property"  was  held  not  to  have  such  an  effect  Doe 
A  Norria  v.  Tucker  (/)  is  in  the  plaintiff's  favour,  and  Doe 
d.  Lean  v.  Lean(g)  very  strongly  so.  And  in  Doe  d. 
Burton  v.  White  (h)  it  was  held  that  the  word  "  estate"  did 
not  necessarily  pass  the  fee. 

Kardake  appeared  for  the  defendant  White,  Bjnd  Hayes 
for  the  other  defendant,  but  they  were  not  called  upon  by 
the  Court. 

(a)  3  Moore,  665.  (e)  1  Cr.  &  M.  39. 

(6)  6  Exch.  610.  C/")  3  B.  &  Ad.  473. 

(c)  2  Ves.  sen.  48.  (g)  1  Q.  R  229. 

Id)  7  East,  259.  (A)  1  Exch.  526. 
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1862.  Pollock,  C.  B. — I  am  clearly  of  opinion  that  John  White 

took  an  interest  in  fee-simple  in  the  property  mentioned 
in  this  clause  of  the  will.  It  is  not  necessary  to  giye  an 
elaborate  judgment.  Although  this  will  was  made  before 
the  passing  of  the  Wills  Act,  7  WilL  4  &  1  Vict  c.  26,  I 
am  not  by  any  means  disposed  for  that  reason  to  put  a 
different  construction  upon  the  words  here  used.  The  word 
"estate"  has  so  far  a  technical  meaning  as  to  pass  the  fee, 
and  the  Court  will  give  it  that  effect  if  they  are  of  opinion 
that  such  was  the  testator's  intention.  And  I  am  clearly 
of  opinion  that  the  word  "  estate"  was  so  used  here  by  the 
testator.  I  agree  with  an  observation  which  fell  from  my 
Brother  Martin  in  the  course  of  the  argument,  that  al- 
though it  may  be  difficult  to  reconcile  all  the  cases  upon 
this  point,  there  is  no  necessity  to  do  so  here.  I  am  glad 
that  I  am  not  unable  to  give  an  opinion  which  is  a^ee- 
able  to  the  intention  of  the  testator.  I  therefore  think 
that  we  ought  to  certify  to  the  Vice-Chancellor  that  the 
party  in  question  took  the  fee- simple. 

Parke,  B. — I  am  of  the  same  opinion.  It  is  very  de- 
sirable that  effect,  if  possible,  should  be  given  to  every 
word  which  a  testator  has  used.  Now  the  word  "  estate" 
is  sufficient  to  pass  the  whole  interest  a  testator  has  in  the 
subject-matter,  unless  it  be  controlled  by  other  words  in 
the  will,  so  as  to  require  it  to  be  considered  as  merely  de- 
scriptive of  the  corpus  of  the  property  disposed  of  by  the 
will.  In  Ourdner  v.  Harding  (a),  the  words  of  the  will 
were  held  to  pass  an  estate  in  fee-simple;  and  that  case  is 
hardly  distinguishable  from  this,  only  that  here  the  word 
"farm"  is  introduced  in  conjunction  with  the  word  "estate." 
So  in  Roe  d.  Child  v.  Wright  (6),  the  words  "  all  my  estate, 
lands,  &c.,  known  and  called  by  the  name  of  the  Coal 
Yard,  in  the  parish  of  St  Giles,  London,"  carried  the  fee, 

(a)  3  Moore,  565.  (i)  7  East,  259. 
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there  being  no  other  words  which  restrained  them,  so  as  to 
require  the  term  "  estate  "  to  be  construed  as  descriptive 
of  locality  only.  The  mere  position  of  the  words,  without 
anything  else,  makes  no  difference.  I  do  not  think  it  pos- 
sible to  distinguish  this  case  from  those  where  the  word 
"  my "  is  to  be  found.  The  language  here  is  equivalent 
to  that.  The  Courts  are  not  in  the  habit  of  neglecting,  if 
possible,  to  give  full  effect  to  any  word  used,  and  I  am 
clearly  of  opinion  that  the  testator  here  intended  to  pass  his 
whole  interest  in  this  land. 


723 


1852. 


Burton 

V, 

Whiti, 


Platt,  B.,  concurred. 

Martin,  B. — I  am  also  of  the  same  opinion.  I  think 
it  is  not  necessary  to  refer  to  the  cases  upon  this  subject, 
as  it  is  perfectly  clear  that  the  testator  intended  to  give 
all  his  interest  in  this  property  to  John  White.  Therefore 
the  fee  passes  under  this  wilL 

Certificate  accordingly. 


Norman  v,  Marchant. 


May  7. 


X  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  The  plaintiff 
why  the  plaintiff  should  not  recover  his  costs  in  this  ac-  ^odwcUieM 
tion,  pursuant  to  the  13  &  14  Vict.  c.  61,  s.  13,  although  ti^^^t'^enty 

'  *  »  '  o      miles  apart,  en- 

the  sum  recovered  was  below  20i. — It  appeared  upon  the  tered  into  a 
affidavits,  that  the  action  was  brought  to  recover  the  sum  ment,  by  which 
of  6t  65.,  the  price  of  3000  bricks,  which  had  been  sup-  J^a T^pp'iy 
plied  by  the  plaintiff  to  the  defendant.    The  cause  was  **»«  J***®""  ^*^ 

goods  of  a  cer- 
tain quality 
and  at  a  specified  price.  After  the  delirery  of  a  portion  of  the  goods,  the  defendant  refused  to  take 
the  remainder,  on  the  ground  that  they  were  not  of  the  quality  agreed  upon.  The  plaintiff  thereupon 
■ned  the  defendant  in  one  of  the  superior  Courts,  to  recover  the  amount  of  the  goods  so  delivered; 
and,  at  the  trial,  he  gave  in  evidence  the  written  agreement,  and  recovered  a  veidict  for  the  amount 
of  the  goods  supplied,  at  the  price  stated  in  the  agreement.  This  agreement  was  executed  hy  hoth 
parties,  at  a  place  within  the  jurisdiction  of  a  court  within  which  the  defendant  dwelt  at  the  time 
of  action  brought,  and  the  amount  recovered  was  below  20/.: — Held^  that  this  was  not  a  case  in 
which  the  superior  Court  had  concurrent  jurisdiction;  and  therefore,  Uiat  the  plaintiff  was  not  enti- 
tled to  costs. 


VOL.  VII. 


B  BB 


EXCH. 
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^^^^^      tried  before  the  under-sheriff  of  Kent,  under  a  writ  of 
Norman      trial    The  following  agreement,  signed  by  the  defendant, 
Mabctant.    '^^  given  in  evidence  on  the  part  of  the  plaintiff:  — 

"  I  hereby  agree  to  take  20,000  of  the  best  white  bricks 
of  Mr.  S.  Norman,  at  21.  2$.  per  thousand,  and  to  take 
them  away  within  two  months,  and  to  pay  on  delivery  of 
the  bricks.  "  G.  Mabchant." 

It  was  proved  that  the  first  3,000  had  been  delivered  to 
the  defendant  at  the  plaintiff's  brick-yard;  but  that  he  sub- 
sequently refused  to  take  any  more,  or  to  pay  for  those 
already  delivered,  on  the  ground  that  they  were  not  the 
best  white  bricks,  in  accordance  with  the  contract.     The 
plaintiff  obtained  a  verdict  for  61  6&    The  undersheriff, 
upon  application  made  to  him  for  the  purpose,  refused 
to  certify  under  the  13  &  14  Vict  a  61,  s.  12.    It  was  fiir- 
ther  stated  in  the  affidavits,  that  the  plaintiff  and  defend- 
ant dwelt  within  twenty  miles  of  each  other;  and  that  the 
above-mentioned  written  agreement  was  executed  by  each 
of  the  parties  signing  a  counterpart  thereof,  at  a  place 
within  the  jurisdiction  of  the  Court,  within  which  the  de- 
fendant dwelt  and  carried  on  his  business  at  the  time  of 
the  action  brought. 

Growder  shewed  cause,  and  contended  that  upon  the 
affidavits  it  appeared  that  this  was  not  a  case  in  which 
the  Superior  Court  had  concurrent  jurisdiction;  inasmuch 
as,  by  the  execution  of  the  contract  within  the  jurisdic- 
tion of  the  inferior  court  within  which  the  defendant 
dwelty  the  cause  of  action  did  arise  in  a  material  point 
there,  according  to  the  true  meaning  of  the  language  of 
the  128th  section  of  the  9  &  10  Vict,  a  95. 

Hawkins^  in  support  of  the  rule,  contended,  that  the 
parties  had  tacitly  consented  to  dispense  with  the  original 
contract ;  and  that  the  defendant's  liability  rested  upon  a 
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new  and  implied  contract,  arising  from  his  conduct  with        1852. 
regard  to  the  goods. — He  cited  Wood  v.  Perry  (a).  Normaw 


Pabke,  R — It  appears  upon  these  affidavits  that  the 
contract  was  executed  by  both  parties  within  the  juris- 
diction of  the  court  within  which  the  defendant  dwelt  at 
the  time  of  action  brought  The  plaintiff  recovered  the 
price  agreed  upon  by  the  parties  in  that  written  contract, 
and  he  relied  upon  that  contract;  and  it  is  therefore  im- 
possible to  say  that  the  cause  of  action  did  not  arise  in 
some  material  point  within  the  jurisdiction  of  the  court 
within  which  the  defendant  dwelt  This  is  therefore  not 
a  case  in  which  the  Superior  Court  had  concurrent  juris- 
diction, and  consequently  the  plaintiff  is  not  entitled  to 
costs.    The  rule  ought  to  be  discharged. 

Platt,  R — A  portion  of  the  goods  was  delivered,  and 
the  action  was  brought  for  nonpayment  of  their  value,  in 
puraiuince  of  the  terms  of  that  contract 

Aldebson,  R.,  and  Mabtin,  R,  concurred. 


Rule  discharged. 


(a)  3  Excb.  442. 


V, 

Marchant. 


B  B  B  2 
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1852. 


,,    ^  Ward  v.  Broomhbad  and  Another. 

May  8. 

The  plaintiff  X  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew 
cd^udg^nr*^^  cause  why  satisfaction  should  not  be  entered  on  the  judg- 
in  an  action      mcnt-roU  in  this  action,  and  the  signature  of  the  plidntiff 

against  two  '•  o  r- 

defendant«,ia.  to  the  Satisfaction- piece  dispensed  with. — It  appeared  by 
current  write  of  the  affidavits,  that  the  plaintiff,  having  obtained  judgment 
^dAe  defied-  ^g^^i^st  the  defendants  in  1844,  issued  two  concurrent 
ante  were  taken  -^^its  of  ca.  sa.  against  them,  under  which  both  defend- 

m  ezecation,  T 

but  were  di»-  auts  were  taken  in  execution,  and  that  they  were  sub- 
pkoSrs^ttor-  sequently  discharged  by  the  plaintiff's  attorney,  on  their 
^in^wi*M^  making  arrangements  for  the  payment  of  a  portion  of  the 
rangementfor  debt  In  October,  1851,  the  goods  of  the  defendant,  J- 
the  debt  The  Broomhead,  were  seized  under  a  writ  of  fi.  fa.  at  the  suit 
S^?:..„J"     of  the  plaintiff,  for  the  balance  of  the  original  debt;  and 

of  the  original  the  goods  wcre  released.  A  rule  was  ailerwards  obtained, 
goods^of  one*of  Calling  ou  the  plaintiff  to  shew  cause  why  the  execution 
w^  wb^*"  should  not  be  set  aside,  and  the  112t  repaid  to  the  defend- 
but,  upon  pay-  ants,  ou  the  ground  that  the  debt  was  barred  by  reason 

ment  of  a  cer- 

tain  sum  under  of  the  discharges  of  the  defendants  out  of  custody,  in 
^Sds  were*re-  ^  ^^^>  having  taken  place  by  the  authority  or  with  the  ra- 
leaMd.  A  rule    tification  of  the  plaintiff.     On  the  case  cominff  on  for 

mw  was  after-  ^  '^  o 

wards  obtained  argument,  it  was  ordered  by  the  Court  that  the  said  sum 
antto*pi^M«  of  112Z.  should  be  paid  into  Court,  to  abide  the  further 
m^on  th^  order  of  the  Court;  and  as  to  the  residue  of  the  rule,  it 
ground  that  the  ^as  Ordered  that  the  same  should  be  referred  to  the  Master 

original  debt 

was  barred  by  to  consider,  and  report  his  opinion  thereon  to  the  Court, 
discharge  out     ^^^  liberty  to  receive  further  evidence,  to  examine  wit- 

of  custody,  as 
having  been 

made  either  by  the  authority  of^  or  as  having  been  ratified  by  the  plaintiff.  The  Court  referred  the 
matter  to  the  Master  to  report  thereon  to  the  Court;  and  he  found  that  the  discharge  of  the  defend- 
ants had  been  ratified  by  tiie  plaintiff:  and  therefore  the  Court  made  the  rule  to  set  aside  the  exe- 
cution absolute.  The  plaintiff  then  brought  an  action  upon  the  original  judgment.  The  Court,  un- 
der the  preceding  circumstances,  refused  to  order  satis&ction  to  be  entered  upon  the  judgment  roU 
in  the  action. 


V. 

Broombbaou 
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nesses,  &c  The  Master  reported  that  the  plaintiff,  sub-  1852. 
sequently  to  the  said  discharges,  had  ratified  and  confirm-  ward 
ed  the  same ;  whereupon  the  rule  for  setting  aside  the  ex- 
ecution, and  repaying  the  1122.  to  the  defendants,  was 
made  absolute.  The  plaintiff  thereupon  brought  an  action 
on  the  judgment,  and  having  refused  to  sign  the  satisfac- 
tion-piece when  requested  by  the  defendants  so  to  do,  the 
present  rule  was  obtained ;  against  which 

LtLsh  and  Qtbain  shewed  cause. — The  defendants  are  not 
entitled  to  enter  satisfaction  on  the  roll  in  this  case,  where 
no  satisfaction  has  been  in  fact  given.  If  the  defendants 
wish  to  rely  upon  the  fact  that  they  were  discharged  out 
of  custody  by  the  authority  of  the  plaintiff,  they  may  plead 
that  defence  as  an  answer  to  the  action  upon  the  judg- 
ment: Vigers  v.  Aldridi  (a).  If  these  defendants  were  to 
bring  an  action  of  trespass  against  the  present  plaintiff, 
and  were  to  recover  damages  against  him  to  a  less  amount 
than  for  that  of  the  judgment,  the  plaintiff  would  be  al- 
lowed to  enter  satisfaction  upon  the  judgment-roll :  Simp- 
son V.  Hartley  (b).  The  matter  of  fact,  whether  the  dis- 
charge of  the  defendants  was  effected  by  the  authority  of 
the  plaintiff,  is  a  proper  question  for  a  jury.  The  parties 
are  not  concluded  by  the  Master's  report — The  Court  then 
called  upon 

Clecuby,  in  support  of  the  rule. — ^The  matter  was  re- 
ferred to  the  Master,  and  he  has  specifically  found  that 
the  plaintiff  did  ratify  that  act.  That  step  was  immaterial, 
if  this  question  is  allowed  to  go  before  a  jury:  Blanchard 
V.  Cawthorne{c),  \Parke,  B. — I  am  sufficiently  acquainted 
with  the  facts  of  this  case  to  feel  assured  that  the  question, 
whether  the  plaintiff  ever  ratified  that  act,  is  a  very  nice 

(a)  4  Burr.  2482.        (*)  1  M.  &  Selw.  696.        (c)  4  Sim.  666. 
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18dS. 


Ward 

V, 

Broomhiad. 


one.    He  is  not  bound  unless  that  was  so,  and  he  is  not 
precluded  from  trying  that  question.] 


Feb  Cubiam  (a). 


Rule  discharged. 


(a)  Parke,  B.,  Alderson,  B.,  PlaUj  B.,  and  Martin,  B. 


Aprils. 


Thomas  v.  Cboss. 


and  being  un- 
able to  pay  the 
full  amount, 
left  91  lOt.  in 
cash,  and  a  bill 
fi>r  17^  in  re- 
newal of  the 
balance  at  Uie 
plaintiff'shoQie 
in  discharge  ef 
the  debt.    A 
few  days  after- 
wards he  met 
the  plaintiff 


The  defendant    AsSUMPSIT  by  the  plaintiff  against  the  defendant 

bemg  indebted  . 

to  the  plaintiff    the  Bcccptor  of  a  bill  of  exchange  for  2SL  6&    The  de- 
^ge  for  25^  fendant  pleaded,  as  to  92L  10& ,  part  payment  before  action 

brought,  and  as  to  the  residue,  a  set-off  for  money  had 
and  received  to  the  defendant's  use. 

At  the  trial,  before  PhM^  B.,  at  the  Middlesex  Sittings 
in  last  Term,  it  appeared  that,  a  day  or  so  before  the  bill 
of  exchange  had  become  due,  the  plaintiff  had  written  to 
the  defendant  to  request  him  to  provide  for  its  payment 
The  defendant,  not  being  able  to  raise  the  whole  amount 
on  the  day  when  the  bill  became  due,  proceeded  to  the 
who'then  refhf.  plaintiff's  office  with  9i.  10«.  in  cash,  and  a  bill  for  17t 
bui  in  renewal.  He  did  not  find  the  plaintiff  at  home,  but  the  plaintiff's 
S  should  retoin  ^^'^^  received  the  cash  and  the  bill,  and  promised  to 
the  cash  as  pay-  hand  them  to  his  master,  and  inform  him  of  the  defend- 

ment  of  another 

debt,  which  aut's  request  that  the  9!.  10«.  should  be  taken  as  payment 

due.   The  de-  ^^  ^^-  6^*  ^^^^^  ^^^  interest  due  on  the  bill,  and  that  the 

d^dJdteck  ^^^  ^^  should  be  taken  as  renewal  of  that  amount;  and 

the  money  in  ad-  he  added,  that  he  thought  his  master  would  be  agreeable 

ditiontothebiU;  ,  '  i      m,   ^    ^      ,  .  ,         i    . 

but  the  plain-  to  the  proposal.  The  defendant  again  went  to  the  plam- 
retum  it.  The    ^iff's  officc  four  days  after  this  occurrence,  when  he  saw 

plaintiff  shortly 

afterwards  sued  the  defendant  on  the  original  bill : — Hdd^  per  PoUoek,  C.  B.,  and  Plait,  B.,  that,  un- 
der the  circumstances,  the  receipt  and  retainer  of  the  money  by  the  plaintiff  was  eridence  of  pay- 
ment Per  Jforfa,  &,  aod  Jlfafiifi,  B.,that  it  did  not  amount  to  a  payment,  but  to  a  aet^iffl 
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the  plaintiff  himself^  who  then  revised  to  take  either  the  1852. 
cash  or  the  second  bill  in  payment  of  the  original  bill;  and 
upon  the  defendant's  demanding  them  again,  he  delivered 
the  bill  only  to  him,  and  stated  that  he  should  keep  the 
cash  in  part  payment  for  the  bill.  Upon  this  the  defend- 
ant demanded  the  cash  also,  which  the  plaintiff  refused  to 
give  him;  and  he  added,  that  he  had  another  claim  against 
the  defendant,  and  that  he  should  apply  the  9i!.  10&  to  that 
claim.  The  defendant,  however,  deposed  that  he  demand- 
ed the  return  of  the  money;  and  that  he  was  not  indebted 
to  the  plaintiff  on  any  other  account;  and  that  he  did  not 
assent  to  the  plaintiff's  proposal  The  meeting  ended  by 
the  plaintiff  turning  the  defendant  out  of  his  office.  The 
plaintiff  commenced  this  action  about  a  week  afterward& 

It  was  contended,  on  the  part  of  the  defendant,  that 
the  transaction  did  not  amount  to  a  payment,  but  that  the 
defendant  was  entitled  to  the  amount  so  paid  under  his 
plea  of  8et-off(a).  The  learned  Judge  asked  the  jury  if 
they  believed  the  defendant;  and  upon  their  replying  in 
the  affirmative,  a  verdict  was  entered  for  the  plaintiff  for 
the  sum  of  162.,  and  a  verdict  for  the  defendant  upon  the 
plea  of  payment;  with  leave  to  the  plaintiff  to  enter  the 
verdict  for  him  upon  the  plea  of  payment,  the  damages  to 
be  reduced  upon  the  plea  of  set-off  by  the  sum  found  in 
the  defendant's  favour  on  the  plea  of  payment. 

In  last  Term,  J.  Brown  moved  accordingly,  and  cited 
Rodgers  v.  Maw(b);  and  the  Court,  having  taken  time  to 
consider,  granted  a  rule  nisi 

BramweU  shewed  cause,  and  contended  that  the  conduct 
of  the  plaintiff  afforded  some  evidence  that  he  had  accept- 

(a)  In  case  the  amount  due,  be-      entitled  to  costs:   Woodhama  v, 
ing  above  20^  is  reduced  by  a      Newman^  7  C.  B.  654. 
wt'off  below  20^.,  the  plaintifr  is         (6)  15  M.  &  W.  444. 
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1852.        ed  the  payment  of  the  sum  in  satisfaction  of  so  much  of 

Thomas        ^^^  debt. 

V. 

Cboss.  J  Brotun,  in  support  of  the  rule. — ^There  was  no  eri- 

dence  that  the  plaintiff  received  the  cash  so  paid  to  him 
by  the  defendant  in  satisfaction  of  that  amount  due  upon 
the  bill.  The  proof  which  is  required  to  support  a  plea 
of  payment  appears  by  reference  to  the  form  of  that  plea, 
which  states  that  after  breach  the  defendant  paid  to  the 
plaintiff,  and  the  plaintiff  accepted  and  received  of  the 
defendant,  a  certain  sum  in  satisfaction  of  that  amount. 
Here  the  defendant  made  a  proposal  to  the  plaintiff  that 
he  should  take  a  sum  of  money  and  another  bill  in  satis- 
faction of  the  original  bilL  The  plaintiff  never  accepted 
that  offer.  If  the  circumstances  of  the  case  had  been 
the  same  as  they  are,  with  this  difference  only,  that  the 
plaintiff  had  returned  the  money  and  had  kept  the  bill, 
the  defendant  might  have  successfully  maintaned  an  action 
of  troVer  for  it  After  the  return  of  the  second  bill  and  the 
detention  of  the  cash,  no  act  was  done  on  the  part  of  the 
defendant  which  amounted  to  an  assent  by  him  that  the 
plaintiff  should  treat  this  as  part  payment  The  plea  of 
payment  is  no  admission  of  that  fact. 

Pollock,  C.  B. — I  regret  that  there  should  exist  any 
difference  of  opinion  upon  the  Bench  with  respect  to  this 
matter;  but,  after  listening  to  the  arguments,  I  cannot  come 
to  any  other  conclusion  than  that  this  was  originally  made 
as  a  payment  of  the  money  conditionally,  and  I  quite  agree 
with  the  defendant's  counsel  in  thinking  that  the  plaintiff* 
had  no  right  to  retain  the  money,  if  he  would  not  receive 
it  upon  the  conditions  which  the  defendant  had  annexed, 
to  it.  The  defendant  requested  a  return  of  the  money;  but 
the  plaintiff  kept  it,  and  said  that  he  had  applied  it  as  a 
payment  of  a  different  debt  When  the  jury  had  found 
that  particular  account  not  to  be  due,  it  was  quite  open  to 
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them  to  say  that  the  payment  was  made  on  account  of      ^862^ 
the  debt  which  was  due.     I  therefore  think  that  the  rule 
ought  to  be  discharged. 

Pabeb,  B. — The  point  reserved  by  the  learned  Judge  at 
the  trial  was,  whether  these  facts  amounted  to  a  payment; 
and  the  question  is,  what  opinion  are  we  to  form  upon  the 
whole  evidence  in  the  case?  Upon  these  facts,  I  entertain 
no  doubt  in  my  mind  that  the  verdict  ought  to  have  been 
found  for  the  plaintiff  upon  the  plea  of  payment,  on  the 
ground  that  the  whole  transaction  between  the  parties  did 
not  amount  to  a  payment  of  the  sum  delivered  to  the  plain- 

-  tiff,  but  to  a  set-off.    The  transaction  was  in  effect  as  fol- 

lows: the  defendant  carried  the  sum  of  9/.  10&,  and  the  bill 

r:  for  1 71,  to  the  plaintiff's  office,  and  left  them  there,  on  con- 

dition that  the  plaintiff  would  accept  the  money  in  part  dis- 
charge of  the  bill  for  252. 6^.,  then  due,  and  that  he  would 
take  the  bill  in  renewal  of  the  balance.  The  plaintiff  kept 
the  money,  but  refused  to  take  the  bill ;  and  the  condition 

:.  not  being  complied  with,  the  defendant  had  a  perfect  right 

to  demand  the  money  back  again;  and  in  fact  he  did  so; 
and  the  plaintiff  had  no  right  whatever  to  retain  it,  and 
to  call  it  payment  of  another  account.  If  the  matter  had 
rested  there,  this  would  have  been  no  part  payment,  but  a 
set-off.  Therefore  the  only  question  is,  whether  there  is 
any  evidence,  after  this  transaction,  that  the  sum  of  92. 10^. 
was  retained  by  the  plaintiff,  by  the  authority  or  consent 
of  the  defendant,  as  part  payment  of  the  original  bill.  Now 
I  think  that  there  was  no  evidence  to  warrant  any  such 
conclusion.  It  was  suggested  by  my  Brother  Martin  in 
the  course  of  the  argument,  that  it  might  be  treated  as 

• 

payment,  as  the  defendant  had  pleaded  payment  of  that 
amount;  but  that  is  not  so,  for  the  plea  of  payment  is  not 
to  be  taken  as  evidence  of  that  fact,  as  was  explained  in 
the  case  of  BoUeau  v.  BvHin  (a),  where  the  effect  of  plead- 

(a)  2£xch.666. 
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I6d2.  ings  as  admissions  of  facts  was  much  considered  The 
plea  of  payment  cannot  be  taken  as  an  admission  by  the 
defendant  that  he  has  made  any  payment  whatever;  nei- 
ther does  the  fact  of  the  defendant  pleading  that  plea 
amount  to  a  ratification  by  him  of  the  appropriation  by 
the  plaintiff  of  the  sum  of  91 1 0«.  The  circumstance  that 
there  is  a  plea  of  set-off  might  equally  be  taken  to  shew 
that  the  defendant  intended  to  treat  the  transaction  as 
well  that  as  the  other.  But  I  think  this  makes  no  differ- 
ence. Then  what  evidence  was  there,  after  the  receipt  of 
the  money,  to  shew  any  election  on  the  part  of  the  de- 
fendant that  the  plaintiff  should  retain  the  money  free  of 
the  original  condition  upon  which  it  had  been  left  with 
him?  Nothing  occurred  after  the  meeting  took  place,  with 
the  exception  that  this  action  was  commenced,  to  which 
the  defendant  has  pleaded  payment.  The  plaintiff,  there- 
fore, bad  no  right  to  claim  the  money  as  payment,  and 
the  defendant  might  have  recovered  it  back  in  an  action 
of  money  had  and  received.  In  order  to  make  it  a  pay- 
ment, both  parties  must  concur.  I  think  it  very  clear 
that  this  was  not  a  payment,  but  a  set-off  only. 

Platt,  R — ^I  must  own  that  I  think  the  rule  ought  to  be 
discharged,  on  the  ground  that  this  was  a  payment;  or  if  it 
was  not  strictly  a  payment  in  point  of  law,  that  there  was 
evidence  to  go  to  the  jury  from  which  they  might  find  it 
was.  A  man,  when  he  parts  with  his  money,  may  give  it 
any  character  in  which  he  wishes  to  dispose  of  it  He 
may  call  it  a  gift  or  a  payment;  and  it  is  not  for  the  per- 
son who  receives  it  to  turn  round  and  say,  I  received  this 
money  on  another  ground.  In  the  present  case,  the  bill 
of  exchange  was  due,  and  the  defendant  proceeded  to  the 
plaintiff's  office,  and  left  9!.  10&  in  cash,  to  be  paid  on 
account  of  the  bill,  and  another  bill  for  17^.  as  a  security 
for  or  in  renewal  of  the  residue.  He  therefore  parted 
with  his  money  as  payment.     He  afterwards  goes  to  the 
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plaintiff's  office  again,  and,  upon  finding  how  matters  1852. 
stand,  he  says,  "  Give  me  back  my  money  and  my  bill'' 
To  which  the  plaintiff  says,  "  You  may  have  your  bill,  but 
I  shall  keep  the  money/'  Now,  I  think  that  it  did  not 
lie  in  the  plaintiff's  power  to  repudiate  the  transaction  in 
that  manner.  He  received  the  money  as  part  payment ; 
find  he  could  not,  by  his  own  act,  alter  the  character  in 
which  the  money  had  found  its  way  into  his  hands. 
Moreover,  the  plaintiff  himself  says  that  he  retained  it  as 
payment,  but  of  another  debt,  which  the  jury  have  found 
not  to  be  due.  They  were  therefore,  I  think,  justified  in 
finding  that  this  was  a  payment  as  intended  by  the  de- 
fendant 

Mabtin,  B. — I  am  sorry  that  we  should  differ  upon  this 
matter,  but  I  am  inclined  to  agree  with  my  Brother 
Parke.  I  take  the  law  to  be  this:  If  a  man  is  liable  to 
pay  money  at  a  certain  fixed  time,  and  he  brings  the 
money  at  that  time  to  the  creditor,  that  is  a  payment  in 
performance  of  the  contract.  But  if  the  money  be  not 
paid  at  that  time,  it  becomes  a  debt  payable  on  request, 
and  there  must  be  the  assent  of  both  parties  to  the  propo- 
sition which  is  intended  as  payment  This,  as  Mr.  Brotvn 
justly  observed,  is  the  true  explanation  of  the  plea  of  pay- 
ment: the  one  party  must  agree  to  pay  the  money  and 
the  other  to  accept  it  as  payment.  In  this  particular  case 
the  bill  was  due,  and  a  debt  payable  on  request  had  arisen; 
and  that  debt  could  not  be  got  rid  of,  or  any  part  of  it,  by 
payment,  except  by  reason  of  the  defendant's  paying,  and 
of  the  plaintiff's  accepting,  the  sum  paid  in  satisfaction  of 
the  whole  or  the  part  of  the  amount.  I  think  that  there 
was  no  evidence  of  any  such  concurrence  of  the  parties 
here.  The  result  of  this  case  is  that  the  plaintiff's  appli- 
cation fails,  for  which  I  am  not  sorry,  as  I  think  the  jus- 
tice of  the  case  is  the  other  way. 

Rule  dropped. 
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1852.  Steam  Packet  Company's  reudla  oB  GShagm,  11  padcagei, 

"^     '^     "  weighiog  groBs  five  himdred  weight,  one  qnarter,  thirteen 

RoTiucHiu)  pounds,  fourteen  onnoes,  and  said  to  contain  seren  thou- 

V.  sand,  three  hundred,  and  seventy  seven  onnoes,  ten  dwts 

Royal  Mail  t,  ^.  g^yi^  c[^  valued  one  hundred  and  eighteen  thousand 

Q^  and  fiorty  doUarSy  heing  marked  and  numbered  as  per  mar- 

gin, and  are  to  be  delivered,  with  liberty  to  trans-ship  on 
board  any  other  of  the  Company's  ships,  in  like  good  order 
and  condition,  at  the  Bank  of  England  (the  act  of  God,  the 
Queen's  enemies,  pirates,  robbers,  fire,  accidents  from  ma- 
chinery, boilers,  and  steam,  the  dangers  of  the  seaa^  roadi^ 
and  rivers,  of  whatever  nature  or  kind  soever  excepted), 
unto  Messrs.  N.  M.  Bothschild  &  Sons,  of  London,  or  his  or 
their  assigns,  he  or  they  paying  freight  at  the  rate  of  one 
and  three-eighths  per  cent. — ^In  Witness  &c. 

William  Pbbbt, 
Agent  appointed  by  the  Boyal  Mail  Steam 
Packet  Company." 

All  the  boxes  were  carried  by  the  defendants  across  the 
Isthmus  of  Panama  to  Chagres,  and  there  shipped  on 
board  one  of  their  steam  vessels  for  Southampton,  where 
they  arrived  on  the  7th  of  May.  On  the  following  day  the 
boxes  were  unloaded,  and  placed  in  trucks  belonging  to 
the  South  Western  Railway  Company,  for  the  purpose  of 
being  carried  to  London.  The  tops  of  these  trucks  were 
covered  with  tarpaulins,  fastened  on  the  outside,  but  so 
loosely  as  to  admit  of  a  person  creeping  into  the  truck.  In 
the  course  of  the  transitus  from  Southampton  to  London, 
one  of  the  boxes  was  secretly  stolen  from  the  truck.  The 
jury  found  that  the  defendants  were  guilty  of  negligence  in 
the  conveyance  of  them  to  London,  and  that  this  negli- 
gence occasioned  the  theft.  Under  his  Lordship's  direc- 
tion, a  verdict  was  entered  for  the  defendants  on  the  se- 
cond and  third  issues,  leave  being  reserved  to  the  plaintiffs 
to  move  to  enter  a  verdict  for  them. 

In  the  following  Term,  a  rule  nisi  was  obtained  accord- 
ingly (a) ;  against  which 

(a)  The  role  was  moved  and  sides  that  upon  which  the  ded- 
granted  on  another  ground,  be-      sion  ultimately  tamed;  namely, 
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The  Attomey-Oeneral,  Gnyivder^  and  Needham  shewed        1858. 
cause. — ^This  bill  of  lading  differs  from  the  ordinary  form,  ds 

inasmuch  as  it  contains  exceptions  with  respect  to  "  rob-  ^^^^^^^ 
hets"  and  "  dangers  of  the  roads:"  Smith's  Mercantile  Boyal  Mail 
Law,  p.  275 ;  and  it  is  submitted  that  the  defendants  are  Co. 

protected  by  one  or  other  of  those  exceptions.    First,  as  to 
the  meaning  of  the  word  "  robbers."    That  word  is  not 
found  in  any  mercantile  instrument;  the  term  ''pirates" 
being  used  in  policies  of  insurance.     It  was,  no  doubt,  in- 
troduced to  guard  against  the  risk  to  which  the  defendants 
were  exposed  as  carriers  by  land  over  the  dangerous  dis- 
trict of  the  Isthmus  of  Panama.     Is,  then,  the  strict  tech- 
nical meaning  to  be  applied  to  the  term,  or  is  it  to  receive 
its  popular  acceptation,  which  was  more  likely  to  have 
been  in  the  contemplation  of  the  parties?    In  Tomline's 
Law  Dictionary,  "  Robbery"  is  defined  as  "  a  felonious  tak- 
ing away  of  money  or  goods  of  any  value  from  the  person 
of  another,  or  in  his  presence,  against  his  will,  by  violence 
or  by  putting  him  in  fear,  and  of  purpose  to  steal  the  same." 
In  Black.  Comm.,  YoL  4,  p.  242,  it  is  said,  "  Larceny  from 
the  person  is  either  by  privately  stealing,  or  by  open  and 
violent  assault,  which  is  usually  termed  robbery"    It  is 
clear  that  the  parties  could  not  have  used  the  term  in 
either  of  those  senses,  for  the  packages  were  not  to  be  con- 
veyed in  the  personal  presence  of  the  defendants  or  their 
servants,  much  less  upon  their  persons.    Johnson,  in  his 
Dictionary,  defines  "Robbery"  as  "theft  perpetrated  by 
force  or  wiOi  privacy."    A  similar  definition  is  given  in 
Barclay's  Diet  (6).     The  legislature  has  frequently  used 


that  afwnming  simple  theft  to  be 
within  the  exceptions,  a  theft  oc- 
casioned by  the  negligence  of  the 
defendants  was  not  protected,  in- 
asmnch  as  they  could  not  be  said 
to  have  been  prevented  from  car- 
rying by  such  theft.  See  as  to 
piracy  occasioned  by  negligence, 
Abbott  on  Shipping,  3S6;  as  to 


loss  by  perils  of  the  seas,  that 
might  have  been  avoided  by  pro- 
per care,  Angell  on  Carriers,  1 66 ; 
as  to  loss  by  the  Act  of  €rod,  su- 
perinduced by  negligence,  Siordet 
V.  Hall,  4  Bing.  607;  and  as  to 
the  form  of  pleading,  Latham  v. 
RutUy,  2  B.  &  C.  20. 

(6)  Edit.  1798.  See  Webster's 
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1862.        the  word  "  rob  "  in  its  popular  sense.    The  23  Hen.  8,  c.  1 , 

"  s.  3,  excluded  from  benefit  of  clergy  persons  found  guilty 

RoTHscHttD    "  for  robbing  of  any  churches,  chapels,  or  other  holy  places, 

Royal  Mail  or  for  robbing  any  person  or  persons  in  their  dwelling- 

near  about  the  highways."  Similar  language  is  used  in 
the  5  &  6  Edw.  6,  c.  9.  The  39  Eliz.  c.  1 5,  which  is  inti- 
tuled "  An  Act  that  no  person  robbing  any  house  in  the 
day  time,  although  no  person  be  therein,  shall  be  admitted 
to  have  the  benefit  of  his  clergy,'^  uses,  in  the  enacting 
clause,  the  words  "  felonious  taking  away."  The  7  Geo. 
2,  c.  16,  s.  1,  enacts,  that  no  owner  of  a  ship  shall  be  liable 
for  '^  any  loss  or  damage  by  reason  of  any  embezzlement, 
secreting,  or  making  away  with,  by  the  master  or  mariners, 
or  any  of  them,  of  any  gold,  silver,"  &c.,  further  than  the 
value  of  the  ship.  The  language  of  that  enactment  ex- 
cludes all  idea  of  force;  and  yet  it  has  been  held,  that, 
where  a  robbery  took  place  by  connivance  of  one  of  the 
mariners,  the  master  was  within  the  protection  of  the  sta- 
tute: SvMon  V.  MitcheU  (a).  The  26  Geo.  3,  &  86,  &  1,  ex- 
tends that  protection  to  the  case  "  of  any  robbery,  embez- 
zlement, secreting,  or  making  away  with,  of  any  gold,"  &&, 
evidently  intending  by  the  term  robbery  to  comprehend 
all  kinds  of  theft  In  TcnUinson  v.  Britttebank  (b),  which 
was  an  action  for  slander,  the  defamatory  words  were, 
"  He  robbed  John  White;"  and  LitUedalej  J.,  said,  "  I  do 
not  think  the  term  Ho  rob'  necessarily  means  taking 
goods  from  another  by  force,  in  the  sense  of  the  statute"  (c)y 
(7  &  8  Geo.  4,  c.  29,  s.  6).  The  word  is  used  by  Shakspeare 
in  the  sense  of  theft  (cQ.  Such  being  the  ordinary  and  po- 
pular acceptation  of  the  term,  that  meaning  ought  to  be 
adopted  in  construing  this  instrument. — They  then  argued 

Dictionary,  where  "Rob"  is  said  (a)  1  T.  R  18. 

to  mean,  '^in  a  loose  sense^  to  (5)  4  B.  &  Ad.  630. 

steal;"  see,  also,  to  the  like  ef-  (e)  See  Rowdife  v.  Edmandi, 

feet  under  the  words  ** Robber  "  7  M.  &  W.  12. 

and  "  Robbery."  (d)  Othdlo,  Act  iii.  Sc.  3. 
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thaf  the  circumstances  under  which  the  boxes  were  stolen        1868. 
were  sufficient  to  render  this  a  robbery  within  the  strict  legal  ^^ 

sense  of  the  term.     On  that  point  they  cited  Arch.  Grim-  Bothschild 

Plead.  275,  Rex  v.  Moore  (a),  Rex  v.  Mason  (6).]  Royal  Mail 

Stbam  Packkt 

:    Secondly,  the  loss  is  within  the  exception  of  "  dangers  cq^ 

of  the  roads/'  The  term  "roads''  does  not  mean  "road- 
steads," but  land-roads;  and  the  words  "dangers  of  the 
roads"  are  not  limited  to  perils  arising  from  the  roads 
themselves,  such  as  rough  or  precipitous  places,  but  are 
equivalent  to  "dangerous  roads,"  from  whatever  cause 
such  danger  may  arise.  In  Doctor  &  Student,  Dial.  2,  c. 
38,  it  is  said,  "  that  it  is  commonly  holden  by  the  laws  of 
England,  if  a  common  carrier  go  by  the  ways  that  be  dan- 
geroTis/or  robbing,  &c.,  he  shall  stand  charged  for  this  mis- 
demeanor." "  Piracy"  is  within  the  term  "  dangers  of  the 
seas:"  Pickering  v.  Barkley(c),  Barton  v.  WoUi/ord(d). 
In  like  manner  "dangers  of  the  roads"  will  comprehend  a 
loss  by  theft  of  any  description. 

Sir  A,  Cockbum  (BramweU  and  WiUes  with  him),  in 
support  of  the  rule. — First,  this  was  not  a  loss  within  the 
exception  as  to  robbers.  It  is  conceded  that  the  defi- 
nition of  robbery,  as  found  in  Dictionaries  and  in  the 
best  text-writers,  does  not  always  include  violence;  and 
even  in  some  of  the  earlier  statutes  the  term  is  used  as 
implying  theft  without  force;  but  all  the  authorities 
agree  in  the  distinction  between  robbery  and  theft;  and 
unless  there  is  some  reason  to  the  contrary,  the  Court 
is  bound  to  construe  the  term  according  to  its  ordinary 
legal,  and  not  its  popular,  signification.  It  is  reason- 
able to  assume,  that  the  parties,  when  they  executed  an 
instrument  which  was  to  have  a  legal  operation,  used  a 
term  of  art  which  conveyed  the  technical  meaning  they 
intended  to  express.     The  context  and  the  surrounding 

(a)  1  Leach,  C.  C.  336.  (c)  2  EoU.  Abr.  248;  Sty.  132. 

(6)  Rubs.  &  R  419.  {d)  Comb.  66. 

VOL.  VII.  COG  EXCH. 
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186%,       circumstaDcea  »e  mfficient  to  Induce  the  Coort  to  adopt 
Q,  that  constructioQ  which  is  in  accordance  with  the  legal 

honucHoj)  acceptation  of  the  tenn.  The  defendants  are  cazriers  by 
BoTJL  Mail  land  as  well  as  by  water.  On  the  other  side  of  the  Atlan- 
Qtv  tic  the  country  is  wild  and  barbarous ;  and,  in  croesing  the 
IsthmoB  of  Panama,  the  persons  conveying  the  treasore 
would  be  exposed  to  the  attacks  of  armed  bands  of  robbers. 
To  guard  against  such  risk,  arimig  from  a  vis  major,  this 
exception  was  inserted;  not  to  protect  the  defendants  from 
any  pilfering  which  might  happen  in  a  peaceable  country 
like  this,  more  especially  when  it  was  in  consequence  of 
their  own  culpable  negligence.  The  exception  in  this  bill  of 
lading  is  taken  from  policies  of  insurance,  which  usually 
contain  the  w»rd8  "pirates,  rovers,  thieves;"  which  mean 
"public  thieves,  as  enemies,  pirates,  &c.:"  Com.  Dig;  tit. 
"  Merchant"  (K  9).  That  distinction  between  theft  accom- 
panied by  violence  (latrocinium),  and  dmple  theft  (fiirtum), 
is  pointed  out  in  Amould  on  Insanince,  p.  817,  and  Ab- 
bott on  Shipping,  p.  345,  8th  edit. ;  and  the  same  distinc- 
tion applies  in  the  case  of  bailments :  Jones  on  Bailments, 
p.  43. 

Secondly,  this  was  not  a  loss  by  "dangers  of  the  roads." 
It  is  by  no  means  clear  that  the  term  "  roads  "  was  not  in- 
tended to  apply  to  the  roads  in  which  the  ship  lay,  when 
the  goods  were  put  on  board ;  but,  at  all  events,  there  is  no 
reason  why  it  should  apply  to  arailroad.  Assuming,  how- 
ever, that  a  land-road  was  intended,  the  words  "  dangers 
of  the  roads  "  must  receive  a  similar  construction  to  that 
put  upon  the  expression  "  perils  of  the  seas."  Now,  it  ia 
well  established,  that "  perils  of  the  sea,"  mean  perils  aris- 
iag/rom  the  sea,  and  not  merely  perils  on  the  sea;  as  for 
instance,  where  a  ship  was  sunk  by  being  fired  into  by  mis- 
take for  an  enemy:  Cuflen  v.  BvSer  (a),  Abbott  on  Ship- 
ping, p.  386,  8th  edit 

The  argument  having  been  adjourned  until  the  1st  of 
(a)  0  M.  &  Selw.  461. 
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May,  the  Court  then  said  that  it  was  unnecessary  to  hear        1862. 
any  further  aigument  on  the  part  of  the  plaintiffs.  lim   ^ 

ROTHRCHILO 

Cur.  adv.  vult.  ». 

Royal  Mail 
StbamPackst 

The  judgment  of  the  Court  was  now  delivered  by  ^' 

Pabkb,  B. — ^In  this  case  the  plaintiffs  sought  to  recover 
firom  the  defendants  the  value  of  two  boxes  of  gold  dust^ 
part  of  eleven  received  by  them  at  Panama^  to  be  carried 
to  the  Bank  of  England.  The  defendants  carried  goods 
from  Panama  across  the  Isthmus  by  land,  shipped  them  at 
Chagres,  and  brought  them  by  steam  vessels  to  Southamp- 
ton, and  thence  carried  them  by  the  London  and  South 
Western  Raihx>ad  to  London.  A  bill  of  lading  was  given 
by  them  at  Panama,  acknowledging  the  receipt  of  eleven 
packages,  said  to  contain  7000  and  odd  ounces  of  gold  dust, 
to  be  carried  to  the  Bank  of  England:  'Hhe  act  of  God, 
the  Queen's  enemies,  pirates,  robbers,  fire,  accidents  from 
machinery,  boilers,  and  steam,  dangers  of  the  seas,  roads, 
and  rivers,  of  whatever  nature  or  kind,  excepted.'^  All 
the  packages  arrived  safe  at  Southampton,  and  were  placed 
on  the  railroad  to  be  carried  to  London;  but  two  of  them 
were  stolen  secretly  from  a  railroad  truck,  before  their 
arrival  there;  and  the  jury  found  that  the  defendants  were 
guilty  of  n^ligence  in  the  conveyance  to  London,  which 
caused  the  loss. 

The  defendants  pleaded  the  exceptions  in  the  bill  of 
lading  in  two  different  pleas:  one  stating  that  the  loss 
was  occasioned  by  robbers ;  the  other,  by  dangers  of  the 
roads. 

At  the  trial,  before  the  Lord  Chief  Baron,  both  pleas  were 
found  for  the  defendants,  but  with  a  reservation  of  Uberty 
to  enter  a  verdict  on  both  for  the  plaintiffs.  A  rule  nisi 
having  been  granted,  the  case,  on  behalf  of  the  defendants, 
was  elaborately  and  fully  argued  during  the  last  Term, 
Sir  A.  CoMum  was  heard  in  part  for  the  plaintiffs;  and^ 

oco2 
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1862.        being  satisfied  that  the  plaintiffs  are  entitled  to  recover,  ve 

Di  do  not  think  it  necessary  to  hear  any  fiirther  argameot 

RoTHKHiLD    rpjjg  question  is,  whether  the  theft  committed  on  the  Lon- 

RoTiL  Mail    don  and  South  Western  Railroad  was,  first,  an  act  of  "rob- 

Ca  bers,"  or  secondly,  a  danger  of  "  roads,"  within  the  true 

meaning  of  the  bill  of  lading.    We  think  it  was  neither. 

It  was  argued  for  the  defendants,  that  the  word  "  rob- 
bers" ought  not  to  be  construed  in  the  technical  sense 
given  to  the  word  "  rob  "  by  the  English  law  writers,  and 
by  some  of  the  English  statutes,  (1  Vict,  a  87,  s.  2,  for  in- 
stance) where  it  means  the  felonious  taking  from  the  person 
or  in  the  presence  of  another,  of  money  or  goods,  against  bis 
will,  by  force,  as  putting  him  in  fear,  for  it  was  not  likely  that 
robbery  in  that  sense  would  occur,  as  the  packages  would 
not  usually  be  in  the  personal  presence  of  the  defendants  or 
their  servants,  still  less  on  their  persons;  and  other  statutes 
were  cited,  where  its  meaning  is  much  more  comprehen- 
sive, and  includes  a  taking  without  force;  and  besides,  in 
construing  such  instruments,  it  was  contended  that  the 
ordinary  meaning  of  the  words  used  must  be  followed. 
We  think  that  position  is  correct,  but  we  must  also  look 
at  the  circumstances  under  which  the  contract  was  made, 
and  the  peculiar  subject  to  which  it  applied;  and  taking 
these  into  consideration,  we  cannot  doubt  that  the  mean- 
ing of  the  contract  was,  that  the  defendants  were  not  to 
be  liable  for  the  loss  of  the  gold  dust,  where  it  was  taken 
by  force  by  a  vis  major,  which  the  defendants  could  not 
resist,  but  that  they  were  to  be  liable  where  it  was  pilfered 
from  them.  It  is  very  unreasonable  to  suppose  that  the 
shippers  of  a  very  precious  article,  in  which  a  lai^  value 
is  comprised  in  a  very  small  space,  which  is  capable  of 
being  easily  abstracted  by  any  person  employed  in  carry- 
ing it,  meant  to  exempt  the  persons  to  whom  they  gaTe 
up  the  custody  and  care  of  it,  from  all  responsibility  for 
theft  committed  by  their  crews  or  others,  against  which 
they  could  presumably  guard  by  the  exercise  of  reasonable 
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care;  but  it  is  likely  that  they  should  agree  to  exempt        i852. 
them,  where  the  goods  were  taken  by  a  force  which  they  d, 

could  not  resist.  The  nature  of  the  transaction  shews  clear-  Rothschild 
ly,  therefore,  that  the  word  "robbers"  means, not  "thieves,''  Royal  Mail 
but  robbers  by  force,  to  whom  the  term  is  more  reasonably  co. 

applied,  though  in  common  parlance  it  is  often  applied  to 
every  description  of  thefi.  We  have  no  doubt,  therefore, 
that  in  this  bill  of  lading  this  is  the  proper  meaning  of 
the  word  "robbers;''  and  this  being  so,  the  loss  in  this 
case  was  not  by  robbers :  and  that  plea,  in  which  the  loss 
is  so  stated,  ought  to  be  found  for  the  plaintiffs. 

We  do  not  feel  any  difficulty  as  to  the  meaning  of  the 
term  "  dangers  of  roads."  We  think  the  word  "  roads  " 
either  explained  by  the  context  to  mean  marine  roads,  in 
which  vessels  lie  at  anchor;  or  supposing  it  to  mean  roads 
on  land,  the  dangers  of  roads  are  those  which  are  imme- 
diately caused  by  roads,  as  the  overturning  of  carriages  in 
rough  and  precipitous  places;  losses  by  robbery  are  al- 
ready provided  for  under  the  general  term  robbers;  and 
the  same  reason  which  induces  us  to  believe  that  the  par- 
ties did  not  mean  that  the  defendants  should  be  exempted 
from  pilfering  by  thieves,  when  loss  by  robbers  is  exempt- 
ed, leads  us  to  the  conclusion  that  they  did  not  intend 
that  they  should  be  protected  in  the  case  of  loss  by  thieves 
in  passing  along  roads.  The  rule  will  therefore  be  abso- 
lute. 

Kule  absolute. 
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1852. 

/tMM  7.  Bevham  V.  Thb  Ukited  Guabantis  akd  Lips  Aasousa 

COMPANT. 

The  defendant!  C'OVENANT. — ^The  declaration  stated,  that,  by  a  cer- 

5Sitiff;*tiie  *  **^^  instrument  or  policy  of  guarantie,  sealed  with  the 

^^^^!^*  common  corporate  seal  of  the  defendants  (profert);  after 

tion,  a  policy  of  reciting  that  the  Marylebone  Literary  and  Scientific  Insti- 

agidn^  loM  tution  had  agreed  to  take  into  their  service  and  to  employ 

STwantlrf  k-  ^  secretary  one  Robert  Weir  in  the  policy  of  guarantie 

tMrityofW.,  described,  upon  the  condition  of  his  procuring  a  sufficient 

tne  BecFctarv  oz 

the  inititation.  surety  to  guarantee  the  plaintiff,  therein  described  as  and 

citedf^dua^aT  *^^^  being  the  treasurer  of  the  said  institution,  to  the  ex- 

wnteirt  for  ^^  *®^*  of  2001,  against  loss  occasioned  by  the  want  of  integrity, 

nichgiianntie,  houesty,  or  fidelity,  of  the  said  R  Weir  in  such  service  or 

the  plaintiff  .  •  i» 

had  lodged  at  employment;  and  that,  in  performance  of  the  said  condi- 

d^endimto  a  *'^^^>  ^^®  ^^^  ^  Weir,  with  the  concurrence  of  the  plaintiff 

eertam  itate-  ^s  such  treasurer,  had  agreed  with  the  defendants  for  the 

mentmwnting,  •      , 

containing  a  de-  grant  by  them  to  the  plaintiff  of  that  policy  of  guarantie; 

hj  the  p]j^^  ^^^  that,  as  the  basis  of  the  contract  for  such  guarantie,  the 

^^m"^  plaintiff  had  lodged  at  the  office  of  the  defendants  a  ce^ 

thereby  giren  tain  statement  or  document  in  writing,  in  the  policy  of  gua- 

therein contain-  rantie  described  as  ''Employers'  Guarantie  Proposal,  Na 

ment  cJSJtS^'  ^24,''  containing  (among  other  things)  a  declaration  signed 

othOTn^^l-  ^y  *^®  plaintiff  of  the  truth  of  the  answers  thereby  given 

lowing  qneo-  to  the  questions  therein  contained;  and  also  reciting  that 

tioni  andan- 


Fiitt  la  the  applicant  at  pieaent  in  yoor  emplojment,  and,  if  so,  in  what  capacity ;  and  haf  Be 
hitherto  performed  the  duties  of  his  situation  fiiithftillj  and  to  your  satisfi^tion? — He  is  teaeUrj 
of  the  lidirylebone  Literary  Institution.  Secondly.  Is  the  applicant  personaUy  known  to  jratf 
any  of  your  firm ;  or  by  whom  has  he  been  introduced  or  recommended  to  you? — Only  as  above. 
Thirdly.  In  what  capacity  do  you  intend  to  employ  the  applicant?  and,  with  reference  to  thii 
question,  state,  as  for  as  circumstances  will  permit,  (A.)  the  nature  of  his  intended  dudes  snd  re- 
sponsibilities?— (A.)  He  is  secretary  of  the  Marylebone  Literary  Institution,  of  which  I  am  tret- 
surer.  (C.)  The  checks,  which  will  be  used  to  secure  accuracy  in  his  accounts,  and  when  and  how 
often  they  will  be  balanced  and  dosed?-— (C.)  Examined  by  finance  committee  ereiy  fortaj^t. 
(D.)  The  salary  or  emolument,  and  when  it  will  be  paid  to  him,  and  how  and  when  it  wfll  be  paid  ? 
-— (b.)  £80  a  year,  at  present:^ — Heldy  that  the  statement  that  the  accounts  would  be  enmined 
by  the  finance  committee  every  fortnight  did  not  amount  to  a  warranty,  but  was  a  mere  represfflt- 
ation  of  the  intention  of  the  plaintiff;  and,  consequently,  that  he  was  entitled  to  recover  in  respect 
of  a  loss  arising  from  the  want  of  int^rity  of  W.,  although  such  loss  was  occasioned  by  the  ncigleet  to 
#i-rainitM>  the  aooouuts  in  the  manner  specified. 
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R.  Weir  had  paid  to  the  defendants,  or  their  duly  authorised  185SS. 
agent  or  officer,  the  sum  of  2f,  10«l  as  the  premium  or  con-  "binhaJ 
sideration  for  such  guarantie  as  thereinafter  expressed,  for  ,,  v-  ^ 
the  space  of  one  year,  commencmg  on  the  13th  of  May,  rantib  and 
1850,  and  terminating  on  the  13th  of  May,  1861,  both  in-  I^^bCoT' 
elusive:  it  was  witnessed,  that  the  defendants,  fully  rely- 
ing on  the  truth  of  the  declaration  contained  in  the  said 
statement  or  document,  did  thereby  agree  and  declare  that, 
during  the  space  of  one  year,  commencing  and  terminating 
as  aforesaid,  and  afterwards  during  every  succeeding  year 
in  respect  of  which  the  defendants  should  consent  to  re- 
ceive, and  R  Weir  and  the  plaintiff,  or  one  of  them,  should, 
before  or  upon  the  13th  of  May  in  the  same  year,  pay 
or  cause  to  be  paid  unto  the  defendants,  or  unto  such 
officer  or  agent  as  should  be  duly  authorised  by  the  di- 
rectors of  the  Company  to  receive  the  same,  the  annual 
premium  or  sum  of  22. 10&,  the  general  ftmds  and  property 
for  the  time  being,  and  the  subscribed  capital  of  the  Com- 
pany, but  none  of  the  members  or  officers  thereof  in« 
dividually  or  personally,  should,  to  the  extent  or  amount  in 
the  whole  of  200L,  but  to  no  further  or  greater  extent  or 
amount,  be  subject  and  liable,  according  to  the  deed  of 
settlement  and  rules  of  the  Company,  to  satisfy,  reimburse, 
and  make  good  unto  the  plaintiff  or  other  the  treasurer  for 
the  time  being  of  the  said  institution,  or  the  representa- 
tives or  assigns  of  the  said  institution,  within  three  calendar 
months  next  after  proof  should  be  given,  to  the  reasonable 
satisfaction  of  the  directors  of  the  Company,  of  the  occur- 
rence of  such  next-mentioned  loss,  every  loss  whatsoever 
which  during  the  continuance  of  the  liability  of  the  Com- 
pany imder  the  said  policy  should  be  sustained  by  the  trea* 
surer  of  the  said  institution,  by  reason  or  in  consequence 
of  the  want  of  integrity,  honesty,  or  fidelity  of  the  said  R« 
Weir,  in  or  arising  out  of  his  employment  to  be  such  secre* 
tary  of  the  said  institution.     And  it  was  by  the  policy  of 
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1852.        guarantie  provided,  that,  (so  far  as  the  next-mentioned 
BiNHAx      rules  and  regulations  were  capable  of  application  to  the 
••  same),  the  said  policy  and  the  guarantie  thereby  granted 

mANTiB  ANn  or  undertaken  should  be  subject  and  liable  to  the  rules  of 
ancbCo.  ^^^  ^^  Company  referred  to  by  the  notice  of  even  date 
therewith,  thereupon  Indorsed,  and  to  all  other  the  then 
existing  rules  and  regulations  of  the  Company  relative  to 
policies  of  guarantie  and  guaranties  granted  or  undertaken 
thereby,  and  that  In  the  same  manner  as  If  all  the  said  rules 
and  r^ulatlons  were  actually  Incorporated  at  length  In  the 
policy  with  especial  reference  thereto.  The  declaration 
set  out  the  notice  as  follows: — "Take  notice,  that  by  the 
rules  which  In  the  first  schedule  to  the  deed  of  settlement  of 
this  Company  are  numbered  130,  131,  132,  134,  135,  and 
136,  (and  to  which  you  are  referred  for  more  particular  in- 
formation), It  Is  provided  to  the  effect :  That  any  fraudulent 
mis-statement  or  suppression  In  any  declaration,  In  conse- 
quence of  and  with  express  reference  to  which  a  policy 
of  guarantie  Is  granted  by  the  Company,  renders  such 
policy  void  from  the  beginning/'  [Then  followed  other 
rules  not  material  to  the  present  question.] — Averment, 
that  the  statement  or  document  referred  to  in  the  policy 
of  guarantie,  and  therein  described  as  "  Employers'  Gua- 
rantie Proposal,  No.  624,''  contained  certain  questions  and 
answers,  that  Is  to  say,  first,  "  Is  the  applicant  at  present 
in  your  employment,  and  If  so  In  what  capacity;  and  has 
he  hitherto  performed  the  duties  of  his  situation  faithfully 
and  to  your  satisfaction?"  The  answer  to  which  was,  "He 
is  secretary  to  the  Marylebone  Literary  Institution."  Se- 
condly, "  Is  the  applicant  personally  known  to  you,  or  any 
of  your  firm;  or  by  whom  has  he  been  Introduced  or  re- 
commended to  you?"  The  answer  to  which  was,  "Only 
as  above."  Thirdly,  "  In  what  capacity  do  you  intend  to 
employ  the  applicant?  And  with  reference  to  this  question, 
will  you  state,  as  far  as  circumstances  wIU  permit — (A),  the 
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nature  of  his  intended  duties  and  responsibilities?"    The         1852. 
answer  to  which  was — (A),   "Mr.  Weir  is  secretary  of      b«nham 
the  Marylebone  Literary  Institution,  of  which  I  am  the  ^*  q    - 

treasurer.'*  Another  of  which  questions  was — (C)  "  The  bantib  and 
iihecks  which  wiU  he  used  to  secure  accuracy  in  his  accounts^  j^cm  Co. 
and  when  and  how  often  they  will  he  halanced  and  dosed?* 
The  answer  to  which  was — (C)  "Examined  hy  finance  comr 
mittee  every  fortnight*'  Another  of  which  questions  was 
^ — (D)  "  The  salary  or  emolument  which  will  be  paid  to 
him,  and  how  and  when  it  will  be  paid?"  The  answer 
to  which  was — (D)  "  80t  a-year  at  present."  And  ano- 
ther of  which  questions  was — Fourthly,  "Shall  you  re- 
quire any  further  pecuniary  guarantie  for  the  applicant's 
integrity  than  that  proposed  to  be  obtained  from  this 
Company  to  the  extent  of — lA  and,  if  so,  what  is  the  na- 
ture and  amount  of  the  further  guarantie  you  require?" 
The  answer  to  which  was,  "  No."  And  another  of  which 
questions  was — Fifthly,  "Are  you  aware  of  any  rea- 
son why  a  guarantie  of  the  applicant's  integrity  should 
be  considered  as  more  than  usually  hazardous?"  The  an- 
swer to  which  was,  "No."— The  declaration  then  aver- 
red, that  no  answers  except  as  aforesaid  were  given  to  the 
questions  contained  in  the  statement  or  document  in  writ- 
ing in  the  policy  described  as  "  Employers'  Guarantie  Pro- 
posal," &;c. ;  and  that  the  said  answers  and  the  declaration 
xsoncerning  the  same  were  true;  that  R.  Weir,  to  wit,  on 
the  said  13th  May,  1850,  became  and  was  the  secretary  to 
the  said  institution,  and  so  remained  and  continued  from 
the  time  of  the  sealing  of  the  policy  of  guarantie  until  the 
18th  of  July,  1851;  and  the  said  institution  during  all  that 
time  retained  and  employed  him  in  their  service  in  the 
capacity  aforesaid;  that  the  plaintiff  during  all  that  time 
remained  and  continued  and  still  is  the  treasurer  for  the 
time  being  of  the  institution ;  that  during  the  continuance 
of  the  liability  of  the  defendants  under  the  said  policy  of 
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1852.        ried  on  his  business  as  sucli  trader  within  the  Xiondon  dis- 
trict of  the  Coort  of  Bankruptcy;  and  as  such  trader,  the 
defendant  then  became  and  was  indebted  to  divers  persons 
for  true  and  just  debts,  who  then  became  and  were  credit- 
ors of  the  defendant,  and  so  remained  and  continued  up  to 
the  time  of  the  presentation  to  the  Court  of  Bankruptcy, 
by  the  defendant,  of  the  said  petition,  and  the  filing  there- 
of;  and  thereupon,  and  whilst  the  defendant  was  such 
trader,  and  whilst  he  was  so  indebted,  and  after  the  accept- 
ing of  the  bill  of  exchange  as  in  the  declaration  mentioned, 
and  the  accruing  of  the  causes  of  action  in  respect  thereof, 
and  after  the  coming  into  operation  of  "The  Bankrupt 
Law  Consolidation  Act,  1849,"  and  whilst  the  bill  was 
outstanding,  and  whilst  the  defendant  was  liable  thereon 
to  the  holder  thereof,  to  wit,  on  &c.,  the  defendant  became 
and  was  unable  to  meet  his  engagements  with  his  credi- 
tors, and  did  thereupon  then  duly,  and  according  to  the 
powers  and  provisions  of  "  The  Bankrupt  Law  Consolida- 
tion Act,  1849,"  and  in  manner  and  form  as  therein  di- 
rected, present  a  petition  in  writing  to  her  Majesty's  Court 
of  Bankruptcy  in  London,  being  the  Court  within  whose 
jurisdiction  the  defendant  had  so  previously  resided  and 
carried  on  his  business  as  a  trader  for  six  calendar  months 
previously  to  his  presenting  such  petition  and  the  filing 
thereof;  and  the  petition  was  and  is  in  the  form  contained 
in  the  Schedule  A  a  to  the  said  Act  annexed. — [The  plea 
then  set  out  the  petition,  and  stated  that  it  was  filed  in 
the  Court  of  Bankruptcy;  that  the  date  of  the  filing  was 
indorsed  thereon ;  that  the  petition  was  signed  by  the  de- 
fendant, in  the  presence  of  the  solicitor  in  that  matter, 
and  was  duly  prosecuted  by  the  defendant;  that  there  was 
filed  therewith  an  affidavit  of  the  defendant,  in  the  form 
of  Schedule  A  b. ;  and  that  thereupon  the  Court  of  Bank- 
ruptcy granted  to  the  defendant  protection  from  process 
against  his  person  or  property  until  a  certain  day,  which 
had  not  elapsed  at  the  commencement  of  this  suit,  and 
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appointed  an  official  assignea] — That  the  Court  of  Bank-        1852, 
ruptcy  did,  after  granting  such  protection,  to  wit,  on  &c.,      allcard 
duly  and  according  to  its  course  of  practice  in  that  behalf,  *'• 

and  the  powers  and  directions  of  the  said  Act,  appoint  a 
private  sitting  to  be  held  in  the  matter  of  the  said  petition, 
at  a  certain  then  future  day  and  place,  to  wit,  on  &c.  That, 
fourteen  days  before  the  said  private  sitting  was  held,  no- 
tice of  the  same  was  given  in  writing  to  every  person 
whom  the  defendant  then  knew  to  be  then  a  creditor  of 
the  defendant,  or  whom  he  had  any  means  of  knowing  was 
then  such  creditor;  and,  amongst  others,  to  J. Plows,  so  then 
being  the  drawer  of  the  bill  in  the  declaration  mentioned: 
such  notices  being  given  in  manner  and  form  as  required 
by  the  statute,  to  wit,  by  each  of  the  notices  being  then 
sent  by  post,  addressed  to  each  of  such  creditors  at  his  last 
known  place  of  business.  That  the  defendant  did  not,  at 
the  time  when  such  notices,  or  any  of  them,  were  given 
and  sent,  know,  nor  did  the  Court  of  Bankruptcy  or  the 
official  assignee  know,  that  J.  Plews  had  indorsed  the  bill 
to  any  other  person  whatever,  or  that  J.  Plews  was  not 
then  the  holder  thereof,  or  who  was  then  the  actual  holder 
of  the  bill  or  entitled  to  the  proceeds  thereof  other  than 
and  except  J.  Plews,  or  the  address,  description,  or  locality 
of  such  holder.  That  the  defendant  did,  ten  days  before 
the  day  appointed  for  the  said  private  sitting  of  the  Court, 
to  wit,  on  &c.,  duly,  and  according  to  the  form,  rules,  and 
course  of  practice  of  the  Court  of  Bankruptcy,  file  in  Court 
a  full  account  of  his  debts  and  of  the  consideration  there- 
of, and  the  names,  residences,  and  occupations  of  his  then 
creditors,  and,  amongst  others,  a  full  account  of  the  debt 
and  cause  of  action  in  the  declaration  mentioned ;  that  is 
to  say,  by  stating  in  such  account,'  that  J.  Plews,  of  &c., 
was  a  creditor  for  311  for  goods,  and  had  a  bill  due  the  6th 
of  August,  1851,  for  the  said  sum;  and  also  a  full  account 
of  his  the  defendant's  estate  and  effects,  &c.;  and  did  also 
therein  set  forth  such  proposal  as  he  was  then  able  to  make 
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in  respect  of  that  residue,  and  before  his  embezzlement 
thereof,  to  wit,  on  the  14th  of  May,  1850,  and  thence  con- 
tinually until  and  after  the  loss  of  the  whole  of  the  said  T&i- 
due,  fee,  and  the  want  of  integrity,  &c.  of  R.  Weir  in  respect 
thereof,  and  his  embezzlement  thereof,  divers,  to  wit^  twen- 
ty-six of  the  fortnights  for  the  examination  by  a  finance 
committee  of  the  accounts  of  R.  Weir  in  the  answers  to  the 
third  question  in  the  declaration  in  this  action  mentioned 
had  elapsed,  and  the  plaintiff  and  the  institution  in  the 
declaration  mentioned  wholly  failed  and  neglected  during 
the  whole  of  the  time  last  aforesaid  to  use  the  said  checks 
to  secure  accuracy  in  his  accounts,  by  any  fortnightly  or 
any  other  examination  thereof  by  any  finance  committee; 
and  wholly  failed  and  neglected  to  hold  or  institute,  or 
cause  to  be  held  or  instituted,  any  such  examination  sti- 
pulated for  as  part  of  the  basis  of  the  contract  of  guaran- 
tie  in  the  policy  of  guarantie  and  the  statement  or  docu- 
ment described  as  "Employers'  Guarantie  Proposal,  Na 
624,"  and  the  questions  and  answers  therein  and  in  the 
6aid  declaration  in  this  action  mentioned,  and  during  all 
the  time  last  aforesaid  no  such  examination  was  ever  had 
or  held:  that  the  loss  of  the  whole  of  the  said  residue  of 
the  sum  of  1882. 11«.  Id,  and  the  want  of  integrity,  &c  of 
R.  Weir  in  respect  thereof,  and  his  embezzlement  thereof, 
occurred  during  the  time  of  such  failure  and  neglect  to  ex- 
amine his  accounts  by  a  finance  committee  every  fortnight^ 
and  in  consequence  and  by  reason  of  such  failure,  neglect, 
and  default. — Verification. 

To  this  plea  the  plaintiff  demurred  specially;  but  it  was 
agreed,  on  the  argument,  to  discuss  only  matter  of  sub- 
stance. 


BovtU  in  support  of  the  demurrer. — ^The  document,  de- 
scribed as  the  "  Employers'  Guarantie  Proposal,"  formed 
no  part  of  the  contract;  and  even  if  it  did,  the  examina 
tion  every  fortnight  by  a  finance  committee  of  thQ  ac- 
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counts  of  R  Weir  was  not  a  condition  precedent  to  th^        1868. 
defendants'  liability.    In  policies  of  insurance,  there  is  a      bbnhax 
well-known  distinction  between  a  representation  and  a  ^      ^''o  x- 
warranty.     The  answer  here  given  as  to  the  checks  mere-    rant«  and 
ly  referred  to  the  intention  of  the  plaintiff  at  that  time,      ^ce  Co. 
If  the  examination  of  the  accounts  be  treated  as  a  war- 
ranty, the  omission  to  examine  them  for  a  day  or  even  an 
hour  after  the  time  specified  would   avoid   the  policy. 
[PoUock,  C.  B.,  referred  to  Shaw  v.  Bolberds  (a) ;  Martin^ 
B.,  referred  to  Barrett  v.  Jermy  (6).] 

The  Court  then  called  on 

Lush  to  support  the  plea. — The  answer,  that  the  ac- 
counts would  be  examined  every  fortnight,  formed  part  of 
the  basis  of  the  contract  between  the  parties;  and  conse- 
quently, the  statement  was  not  a  mere  representation  but 
a  warranty.  In  policies  of  insurance,  the  distinction  be* 
tween  a  representation  and  a  warranty  is  this,  that,  what- 
ever materially  affects  the  risk  or  premium,  even  though 
inserted  in  the  margin  of  the  instrument,  is  to  be  con- 
strued as  a  warranty.  In  De  Hahn  v.  Hartley  (c).  Lord 
Mansfield^  C.  J.,  says: — "A  warranty  in  a  policy  of  in- 
surance is  a  condition  or  a  contingency,  and  unless  that 
be  performed  there  is  no  contract  It  is  perfectly  imma- 
terial for  what  purpose  a  warranty  is  introduced,  but,  be- 
ing inserted,  the  contract  does  not  exist  unless  it  is  lite- 
rally complied  witL  Now,  in  the  present  case,  the  con- 
dition was,  the  saili]:ig  of  the  ship  with  a  certain  number 
of  men;  which  not  being  complied  with,  the  policy  is  void.^' 
Here,  the  risk  was  materially  affected  by  the  neglect  to 
use  proposed  means  for  securing  the  fidelity  of  the  party. 
The  contract  was  entered  into  upon  the  faith  of  the  credit 
given  to  the  answers.    Some  of  these  relate  to  past,  some 

(a)  6  A.  &  E.  75.         (6)  3  Exch.  636.         (<?)  1  T.  K»  343. 
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for  the  future  payment  or  compromise  of  such  debts  or  en- 
gagementSy  to  wit,  a  proposal,  to  the  effect  that  the  defend- 
ant would  pay  his  creditors  a  composition  of  seven  shillings 
and  sixpence  in  the  pound  on  their  respective  debt^  paya- 
ble in  equal  poportions  of  two  shillings  and  sixpence  each, 
at  three,  six,  and  nine  months,  from  the  1st  of  August, 
1851;  and  the  defendant  did,  at  the  same  time  when  he 
did  so  file  such  account,  furnish  the  official  assignee  with  a 
copy  of  such  account;  and  at  the  private  sitting  of  the 
Court  so  appointed,  to  wit,  on  &c.,  and  after  the  said  bill 
became  due  and  payable,  and  before  the  commencement  of 
this  suit,  divers,  to  wit,  ten  creditors  of  the  defendant,  to 
the  amount  of  10/.  and  upwards,  did  then  prove  their  debts, 
according  to  the  powers,  provisoes,  and  directions  of  the 
said  Act;  and  the  defendant  did  also  then  and  there  attend 
and  make  oath  of  the  truth  of  the  account  so  filed  by  him, 
and  did  then  and  there  submit  to  and  was  ready  and  willing 
to  be  examined  thereon.  That  three  fifths  in  number  and 
value,  to  wit,  the  whole  of  the  creditors  of  the  defendant, 
who  had  so  proved  their  debts  to  the  amount  of  10/.,  did, 
at  such  sitting,  assent  to  the  proposal  of  the  defendant; 
and  thereupon  the  Court  of  Bankruptcy  did,  at  such  sitting, 
to  wit,  on  &;c.,  for  the  purpose,  amongst  other  things,  of 
confirming  the  said  proposal,  appoint  another  sitting  under 
the  said  petition,  to  be  held  on  a  then  future  day,  to  wit, 
on  &c.,  such  last-mentioned  period  being  not  earlier  than 
fourteen  days  from  the  first  sitting.  That,  after  the  first 
sitting,  and  before  the  day  appointed  for  the  second  sitting, 
to  wit,  on  &c.,  the  plaintiff's  attorney,  one  H.  Taylor,  of 
&c.,  did  apply  to  the  defendant  for  payment  of  the  said 
bill.  That  such  application  was  the  first  intimation  to 
him  the  defendant  that  the  plaintiff  was  the  holder  of  the 
bill,  and  not  the  said  J.  Plews;  and  that  the  defendant 
did  not  know  before  then  that  the  plaintiff  was  the  holder 
thereof,  or  that  any  other  person  other  than  and  except 
J.  Plews  was  such  holder  thereof,  or  that  the  plaintiff  was 
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in  anj  respect  a  creditor  of  the  defendant,  or  that  the  de-         1862. 
fendant  was  liable  to  or  indebted  to  the  plaintiff  in  any      allcabd 
way  whatever.     That,  on  &c.,  and  fourteen  days  before       ,„  •• 

Wk880K. 

the  last-mentioned  private  sitting  was  held,  and  after  the 
plaintiff  had  so  applied  to  the  defendant  for  payment  of 
the  bill,  notice  in  writing  of  the  sitting  so  to  be  held  as 
last  aforesaid  was  personally  served  on  every  creditor  of 
the  defendant,  who  was  not  present  by  himself  or  by  his 
appointed  agent  at  the  said  first  sitting,  seven  clear  days 
at  least  before  the  day  appointed  for  such  second  sitting, 
to  wit,  on  the  28th  of  August,  1851,  except  upon  the  plain- 
tiff. That,  on  the  day  and  year  last  aforesaid,  the  Court 
of  Bankruptcy  in  London  did  make  a  special  order  in  the 
matter  of  the  said  petition,  that  service  of  such  notice  as 
last  aforesaid  at  the  last  known  place  of  abode  of  the  plain- 
tiff should  be  deemed  good  service.  That,  in  pursuance 
of  such  order,  and  more  than  seven  clear  days  before  the 
day  when  the  second  sitting  was  to  take  place,  and  before 
the  commencement  of  this  suit,  to  wit,  on  &c.,  notice,  as 
aforesaid,  of  the  sitting  was  duly  and  according  to  the 
powers  and  provisions  of  the  said  Act  served  at  the  last 
known  place  of  abode  of  the  plaintiff,  to  wit,  at  &c.,  and 
such  second  sitting  was  duly  held  accordingly,  after  the 
said  bill  became  due  and  payable,  and  before  the  commence- 
ment of  this  suit,  at  the  time  and  place  so  appointed  as 
aforesaid.  That  at  such  second  sitting,  divers,  to  wit,  four 
other  creditors  of  the  defendant,  did  prove  their  debts. 
That  three  fifths  in  number  and  value  of  all  those  credi- 
tors of  the  defendant  who  had  proved  debts  as  aforesaid 
to  the  amount  of  lOZ.  at  either  of  the  said  sittings,  that 
is  to  say,  as  well  three  fifths  of  the  said  four  other  cre- 
ditors who  had  proved  at  the  said  second  sitting,  as 
three  fifths  of  the  aforesaid  ten  creditors  of  the  defendant 
who  had  proved  at  the  said  first  sitting,  to  the  amount  of 
102.,  to  wit,  thirteen  in  all,  did  then  and  there  agree  to  ac- 
cept the  said  proposal  of  the  defendant,  which  was  so  as- 
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1862.  sented  to  at  the  first  sitting,  the  terms  whereof  were  then 
Allcaro  ^^^  there  reduced  to  writing,  and  the  said  creditors  did 
--.  ^'  then  and  there  sign  the  same;  and  the  Court  of  Bankrupt- 

TV  SS80N* 

cy  in  London  did  thereupon  then  and  there  approve  and 
confirm  the  said  proposal  and  agreement,  and  did  then 
and  there  cause  it  to  be  filed  in  the  said  Court  of  Bank- 
ruptcy and  entered  of  record  there,    prout  patet   &;c. 
That  aflerwards,  and  after  the  said  bill  became  and  was 
due  and  payable,  and  after  the  commencement  of  this 
suit,  and  within  eight  days  now  last  past,  to  wit,  on  &c., 
the  Court  of  Bankruptcy  in  London  did  give  the  defend- 
ant, under  the  hand  of  J.  S.  M.  Fonblanque,  Esq.,  Uien 
being  a  Commissioner  of  the  Court  of  Bankruptcy  in  Lon- 
don acting  in  the  matter  of  the  said  petition,  and  under 
the  seal  of  the  Court  of  Bankruptcy  in  London,  a  certifi- 
cate in  the  form  contained  in  the  Schedule  (Ac.)  to  the  said 
Act  annexed,   setting  forth  that  the  defendant  was  a 
trader  unable  to  meet  his  engagements  with  his  creditors; 
and  that  he  did,  on  &c.,  present  his  petition  to  the  said 
Court  of  Bankruptcy  in  London,  under  the  provisions  of 
^'The  Bankrupt  Law  Consolidation  Act,  1849,"  praying 
that  a  certain  proposal  (as  aforesaid),  or  such  modifica- 
tion thereof  as  by  three  fifths  in  number  and  value  of  his 
creditors  might  be  determined,  should  be  carried  into  ef- 
fect under  the  superintendence  and  control  of  the  said 
Court  of  Bankruptcy ;  and  that  R.  G.  C.  Fane,  Esq.,  one  of 
the  Commissioners  of  the  said  Court  of  Bankruptcy  act- 
ing in  the  matter  of  the  said  petition,  caused  such  sittings 
of  the  said  Court  to  be  held  as  are  directed  by  the  said 
Act  of  Parliament ;  and  setting  forth  also  that  a  certain 
resolution  or  agreement  had  been  duly  assented  to  at  such 
sittings;  which  the  Commissioner  thinking  to  be  reason- 
able and  proper  to  be  executed  under  the  direction  of  the 
said  Court  of  Bankruptcy,  caused  to  be  filed  and  entered 
of  record  therein,  and  setting  forth  also  that  the  said  re- 
solution or  agreement  had  been  duly  carried  into  efiect, 
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and  stating  further  that  he,  the  Commissioner,  did  there- 
by certify  the  several  matters  aforesaid  under  his  hand 
and  the  seal  of  the  Court,  that  14th  day  of  April,  1862. — 
The  plea  then  averred,  "  that  the  debt  in  the  declara- 
tion mentioned  was  not  contracted,  nor  was  the  bill  given 
or  accepted  by  the  defendant,  wholly  or  in  part,  by  any 
manner  of  fraud  or  breach  of  trust,"  &c.,  (negativing  the 
exceptions  in  the  221st  section  of  the  12  &  13  Vict.  c.l06). 
— Verification. 

Demurrer,  and  joinder  therein  (a). 


1862. 


Hawkins  argued  in  support  of  the  demurrer  (May  31). 
— The  objections  to  this  plea,  which  are  matter  of  sub- 
stance, are  two- fold.  First,  it  does  not  appear  that  any 
notice  of  the  first  private  sitting  was  given  to  the  plaintiff. 
Secondly,  it  is  not  averred  that  the  resolution  or  agreement 
was  carried  into  effect  The  plea  purports  to  be  framed 
under  the  provisions  of  the  Bankrupt  Law  Consolidation 
Act  (12  &  13  Vict.  c.  106),  "with  respect  to  arrangements 
between  debtors  and  their  creditors,  under  the  super- 
intendence and  control  of  the  Court.''      The   211th  (6) 


(a)  The  plaintiff  demurred  spe- 
cially on  several  grounds,  which 
the  decisioii  of  the  Court  renders 
it  unnecessary  to  notice. 

(6)  The  following  are  the  ma- 
terial sections  referred  to  in  the 
course  of  the  argument : — 

Sect.  211  enacts,  ''That  any 
such  trader,  unable  to  meet  his 
engagements  with  his  creditors, 
and  desirous  of  laying  the  state  of 
his  affiurs  before  them,  under  the 
superintendence  and  control  of 
the  Court  of  Bankruptcy,  and  of 
submitting  himself  to  the  juris- 
diction of  the  Court,  in  manner 
hereinafter  mentioned,  may  pre- 
sent a  petition  to  the  Court,  set- 


ting forth  the  true  cause  of  such 
inability,  and  praying  that  his 
person  and  properly  may  be  pro- 
tected from  all  process  until  fur- 
ther order;  and  the  Court,  on 
such  petition,  shall  have  power 
to  grant  such  protectian,  and  may 
renew  the  same  from  time  to  time 
as  it  shall  think  fit,  and,  if  the  pe- 
titioner be  in  prison  or  in  custody 
for  debt,  may,  except  in  the  cases 
next  hereinafter  mentioned,  order 
his  immediate  release,  either  ab- 
solutely or  on  condition,  and  may 
take  bail  for  his  attendance  at  the 
several  sittings  of  the  Court  here- 
inafter mentioned:  Provided  al- 
ways, that  the  Court  shall  not 
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section  enables  a  trader,  who  cannot  meet  his  engage- 
ments, to  present  a  petition  to  the  Court  of  Bankruptcy, 

order  such  release,  where  it  shall 
appear  bj  any  judgment,  order, 
commitment,  or  sentence,  under 
which  such  petitioner  is  in  prison 
or  in  custody,  or  by  the  record  or 
entry  of  any  such  judgment,  or- 
der, commitment,  or  sentence,  and 
the  pleadings  or  proceedings  pre- 
viously thereto,  that  he  is  in  pri- 
son or  in  custody  for  any  debt 
contracted  by  fraud  or  breach  of 
trust,  or  by  reason  of  any  prose- 
cution against  him,  whereby  he 
had  been  convicted  of  any  offence, 
or  for  any  debt  contracted  by  rea- 
son of  any  judgment  in  any  pro- 
ceeding for  breach  of  the  revenue 
laws,  or  in  any  action  for  breach 
of  promise  of  marriage,  seduction, 
criminal  conversation,  libel,  slan- 
der, assault,  battery,  malicious 
arrest,  malicious  trespass,  mali- 
ciously suing  out  a  fiat  in  bank- 
ruptcy, or  maliciously  filing  or 
prosecuting  a  petition  for  adjudi- 
cation of  bankruptcy:  Provided 
also,  that  such  release  shall  in  no- 
wise affect  any  rights  of  the  cre- 
ditor at  whose  suit  such  peti- 
tioner may  be  in  prison  or  in  cus- 
tody against  such  petitioner,  ex- 
cept the  right  of  detaining  him 
in  prison  or  in  custody  whilst 
protected  firom  imprisonment  by 
order  of  the  Court." 

Sect  213  enacts,  "  That  forth- 
with, after  the  granting  of  any 
order  for  protection,  the  Court 
shall  appoint  a  private  sitting  to 
be  held  at  such  time  and  place  as 
it  may  name,  and  shall  at  the 
same  time  appoint  an  official  as- 
signee to  act  in  the  matter  of  such 


petition,  and  upon  sufficient  < 
shewn  may,  if  it  shall  Uiink  fit, 
direct  that  the  estate  and  effects 
of  the  petitioner,  or  any  part 
thereof,  shall  be  possessed  and 
received  by  such  official  assignee, 
or  be  taken   possession   of  by 
the  messenger  of  the  Court ;  and 
all  stock,  monies,  and  other  effects 
of  the  petitioner  shall  be  trans- 
ferred, delivered,  and  paid  by  the 
official  assignee  into  the  Bank  of 
England,  to  the  credit  of  the  Ac- 
countant in  Bankruptcy,  to  be 
subject  to  the  like  rule  and  regu- 
lation for  the  keeping  the  account 
of  the  said  monies  and  other  ef- 
fects, and  for  the  payment  and 
delivery  in,  investment,  and  pay- 
ment and  delivery  out  of  the 
same,  as  in  bankruptcy;  and  the 
Court  shall  have  power  to  ex- 
amine on  oath  such  petitioner,  or 
any  witness  produced  by  him,  or 
any  creditor  or  person  claiming  to 
be  a  creditor  of  such  petitioner, 
and  to  adjourn  such  private  sitUng 
or  any  subsequent  private  sitting 
from  time  to  time  as  it  shall  think 
fit ;  and  notice  of  such  private  sit- 
ting  BhaU  be  given  in  writing  to 
every  creditor,  not  less  than  four- 
teen days  before  the  same  is  held, 
such  notice  to  be  sent  by  post,  ad- 
dressed to  every  creditor  at  his 
last  known  place  of  business  or 
residence." 

Sect.  215  enacts,  **  That  at  the 
private  sitting  of  the  Court  ap- 
pointed in  manner  hereinbefore 
mentioned,  or  at  any  adjourn- 
ment thereof,  the  creditors  shall 
prove  their  debts  (such  proofs  to 
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be  in  all  respects  as  proofs  in 
bankruptcy),  and  the  petitioning 
trader  shall  attend  and  make 
oath  of  the  truth  of  the  account 
filed  by  him,  and  may  be  examin- 
ed thereon ;  and  if  at  such  sitting, 
or  at  any  adjournment  thereof 
three  fifths  in  number  and  value 
(^the  creditors  who  have  proved 
debts  to  the  amount  of  10^.  shall 
assent  to  the  proposal  of  such  pe- 
titioner or  to  any  modification 
thereof,  the  Court  shall  appoint 
another  private  sitting  for  the 
confirmation  of  such  proposal  or 
modified  proposal,  and  such  se- 
cond sitting  shall  be  held  not 
earlier  than  fourteen  days  from 
the  first  sitting,  and  notice  there- 
of in  writing  shall  be  personally 
served  on  every  creditor  who 
was  not  present  by  himself  or  his 
appointed  agent  at  such  first  sit- 
ting seven  clear  days  at  least  be- 
fore the  day  appointed  for  such 
second  sitting:  Provided  always, 
that  the  Cowrt,  if  it  shall  think 
fit^  may  make  order  in  any  spe- 
cial case  that  service  of  such  no- 
tice at  the  last  known  place  of 
abode  or  business  of  any  creditor 
shall  be  deemed  good  service.'' 

Sect.  216  enacts, ''  That  at  such 
second  sitting,  or  at  any  adjourn- 
ment thereof,  the  creditors  may 
also  prove  their  debts;  and  if 
three  fifths  in  number  and  value 
of  those  whe  have  proved  debts 
to  the  amount  of  10^.  shall  agree 
to  accept  such  proposal  as  was  as- 
sented to  at  the  first  sitting,  the 
terms  thereof  shall  be  reduced 
into  writing,  and  the  creditors 


shall  sign  the  same ;  and  such  re- 
solution or  agreement  (subject  to 
such  confirmation  as  is  hereinaf- 
ter mentioned)  shall  thenceforth 
be  binding  and  of  full  force,  as 
well  against  such  petitioning 
trader  as  against  all  persons  who 
were  creditors  at  the  date  of  his 
petition,  and  who  had  notice  of 
the  said  several  sittings  of  the 
Court;  and  the  Court,  if  it  shall 
think  the  same  reasonable  and 
proper  to  be  executed,  after  hear- 
ing such  creditors,  by  themselves, 
their  counsel,  or  attomies,  as  may 
desire  to  be  heard  either  for  or 
against  such  resolution  or  agree- 
ment, shall  approve  and  confirm 
the  same,  and  cause  it  to  be  filed 
and  entered  of  record,  and  shall 
grant  to  the  petitioner  a  certifi- 
cate of  the  filing  and  entering  of 
record  of  such  approval  and  con- 
firmation, and  shall  from  time  to 
time  indorse  on  such  certificate  a 
protection  from  arrest;  and  such 
petitioner  shall  be  free  from  ar- 
rest at  the  suit  of  any  person  be- 
ing a  creditor  at  the  date  of  his 
petition,  and  having  had  such  se- 
veral notice  or  notices  as  afore- 
said; and  any  officer  arresting 
such  petitioner  at  the  suit  of  any 
such  creditor,  and  on  sight  of 
such  certificate  and  protection  not 
releasing  such  petitioner,  shall  be 
liable  to  such  penalty  as  is  pro- 
vided respecting  bankrupts  in 
the  like  case :  Provided,  however, 
that  no  such  protection  shall  be 
valid  in  favom*  of  any  such  peti- 
tioner who  shall  be  proved  to 
have  been  about  to  abscond  be- 
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such  protection.  The  213th  section  requires  the  Court 
forthwith,  after  granting  an  order  for  protection,  to  ap- 
point a  private  sitting,  and  further,  that  ''  notice  of  such 
private  sitting  shall  be  given  in  ^rriting  to  everj  cre- 
ditor." The  plea  admits  that  no  notice  of  the  private 
sitting  was  given  to  the  plaintiff,  but  attempts  to  excuse 
the  omission,  by  alleging  that  notice  was  given  to  every 
person  whom  the  defendant  knew  to  be  a  creditor;  and 
that  he  did  not  know  that  the  drawer  had  indorsed  the 
bill  in  question  to  the  plaintiff.  The  statute  however 
is  imperative,  and  renders  notice  to  every  creditor  a  con- 
dition precedent  to  the  validity  of  the  certificate.  It  con- 
tains no  provision  similar  to  the  75th  section  of  the  Insol- 
vent Act,  1  &  2  Vict  c.  110,  which  empowers  the  Court 
to  adjudge  the  prisoner  discharged,  not  only  as  to  debts 


yond  the  juriBdiction  of  the  Court, 
or  who  has  concealed  or  is  con- 
cealing any  part  of  his  estate  or 
effects,  nor  against  any  creditor 
whose  debt  is  not  truly  specified 
in  the  account  filed  by  such  peti- 
tioner, nor  against  any  creditor 
whose  debt  has  been  contracted 
by  such  petitioner  by  any  manner 
of  fraud  or  breach  of  trust." 

Sect  221  enacts,  ''That  so 
soon  as  the  said  resolution  or 
agreement  shall  have  been  car- 
ried into  effect,  and  the  creditors 
of  such  petitioning  trader  shall 
have  been  satisfied,  according  to 
the  tenor  thereof,  the  Court  shall 
give  to  such  petitioner  a  certifi- 
cate under  the  hand  and  seal  of 
the  Commissioner,  in  the  form 
contained  in  the  Schedule  A  c. 
to  this  Act  annexed,  setting  forth 
the  filing  of  the  petition,  the  re- 
solution or  agreement  of  the  cre- 
ditorSf  and  that  the  said  resolu- 
tion or  agreement  has  been  fiilly 


carried  into  effect;  and  such  cer- 
tificate shall  thenceforth  operate, 
to  aU  intents  and  purposes,  as 
fully  as  if  the  same  were  a  certi- 
ficate of  conformity  under  a  bank- 
ruptcy, except  only  that  any  debt 
which  shall  have  been  contracted 
wholly  or  in  part  by  reason  of 
any  manner  of  fraud  or  breach 
of  trust,  or  without  reasonable 
probability  at  the  time  of  con- 
tract of  being  able  to  pay  the 
same,  or  by  reason  of  any  judg- 
ment  in    any    prosecution   for 
breach  of  the  revenue  laws,  or  in 
any  action  for  breach  of  promise 
of  marriage,  seduction,  criminal 
conrersation,  libel,  slander,  as- 
sault, battery,  malicious  arrest, 
malicious  trespass,  maliciously 
suing  out  a  fiat  in  bankruptcy, 
or  maliciously  filing  or  prosecut- 
ing a  petition  for  adjudication  of 
bankruptcy,  shall  not  be  barred 
by  such  certificate." 
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due  to  the  persons  named  in  his  schedule  as  creditors;  but        1852. 
also  "  as  to  the  claims  of  all  other  persons  not  known  to      allcard 
such  prisoner  at  the  time  of  such  adjudication,  who  may      w^'ron. 
be  indorsees  or  holders  of  any  negotiable  security  set  forth 
in  such  schedule."    Levy  v.  Home  (a)  decided,  that  a  cer- 
tificate granted  under  circumstances  like  the  present,  did 
not  protect  the  acceptor  of  a  bill  from  execution  on  a 
judgment  by  default  in  an  action  by  an  indorsee.     If  a 
different  construction  be  put  upon  the  statute,  the  debtor 
might  evade  it,  by  giving  notice  at  the  first  meeting  to 
those  creditors  only  who  were  favourable  to  him;  and  if 
three  fifths  approved  of  the  proposal,  it  would  bind  the 
rest,  even  though  the  number  so  approving  did  not  form 
one  twentieth  part  of  the  whole  body  of  creditors. 

Secondly,  by  the  221st  section,  the  Court  is  to  give  the 
petitioner  a  certificate  "  so  soon  as  the  resolution  or  agree- 
ment shall  have  been  carried  into  effect,  and  the  creditors 
of  such  petitioning  trader  shall  have  been  satisfied  accord- 
ing to  the  tenor  thereof"  But  the  plea  contains  no  aver- 
ment to  that  effect.  The  defect  is  not  aided  by  the  cer- 
tificate, for  that  only  states  that  the  resolution  or  agree- 
ment had  been  carried  into  effect,  and  says  nothing  as  to 
the  creditors  being  satisfied.  The  requisites  of  the  sta- 
tute must  be  strictly  pursued.  A  certificate  under  the 
6  Geo.  4,  c.  16,  is  invalid,  although  allowed  by  the  Lord 
Chancellor,  unless  the  Commissioners  certify  that  there 
does  not  appear  to  them  any  reason  to  doubt  the  "  truth  '* 
as  well  as  the  "  fulness  "  of  the  discovery  of  the  bank- 
rupt's estate:   Wagner  v.  Inibrie  (6). 

WqUon  {Pearson  with  him)  in  support  of  the  plea. — 
The  221st  section  declares  that,  with  certain  exceptions, 
as  in  the  case  of  fraud,  &a,  the  certificate  shall  operate 
to  all  intents  and  purposes  as  fully  as  if  the  same  were  a 

(a)  6  Exch.  257.  (6)  6  Exch.882. 
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certificate  of  conformity  under  a  bankruptcy.  Now,  it  is 
evident  that  such  certificate  was  intended  to  be  final,  not- 
withstanding all  the  previous  requisites  had  not  been  com- 
plied with.  By  the  198th  section,  the  Court  of  BankrupUr 
is  to  judge  of  any  objection  against  allowing  the  certifi- 
cate of  conformity,  whether  the  allowance  be  opposed 
or  not;  and  by  the  2U0th  section,  ''the  certificate  of  con- 
formity allowed  under  that  Act  shall  discharge  the  bank- 
rupt from  all  debts  due  by  him  when  he  became  bankrupt 
and  from  all  claims  and  demands  made  proveable  under 
the  bankruptcy/'  By  the  203rd  section,  the  certificate 
may  be  recalled  on  the  application  of  any  creditor  to  the 
Vice-Chancellor.  The  205th  section,  which  provides  for 
the  case  of  a  bankrupt  arrested  or  sued  for  a  debt  proye- 
able  under  his  bankruptcy,  enacts  that  the  "certificate 
shall  be  sufficient  evidence  of  the  trading,  bankruptcj, 
fiat  or  petition  for  adjudication,  and  other  proceedings 
precedent  to  the  obtaining  such  certificate."  The  207th 
section  declares  that  the  allowance  of  the  certificate  bj 
the  Court',  except  in  case  of  appeal,  shall  be  final  and 
conclusive.  Under  the  "arrangement  clauses,''  certain 
notices  are  required  during  the  course  of  the  proceedings; 
and  there  is  a  provision  for  granting  the  trader  a  certificate 
of  protection  from  arrest.  That  protection,  however,  is 
only  binding  as  against  those  persons  who  were  creditors 
at  the  date  of  the  petition,  and  who  had  notice  of  the  sit- 
tings of  the  Court,  but  the  certificate  in  bankruptcy  binds 
all  persons.  Levy  v.  Home  (a)  was  the  case  of  a  certifi- 
cate of  protection ;  and  the  distinction  between  suchcer 
tificate  and  a  certificate  of  discharge  is  adverted  to  by 
Rol/e,  B.,  in  his  judgment. — [Alderson,  B. — The  certificate 
in  bankruptcy  is  not  granted  until  after  public  notice  in 
the  London  Gazette.]  The  statute  expressly  declares  that 
the  final  certificate  under  the  arrangement  clauses  shall 


(a)  5  FjLch  257. 
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have  the  same  operation  as  a  certificate  in  bankruptcy;  18A2. 
and  if  a  different  construction  be  put  upon  it,  the  effect  ^i.lca^d 
will  be  to  exclude  all  cases  of  outstanding  bills.  Before 
granting  the  certificate,  the  Commissioner  ought  to  inquire 
whether  all  the  intermediate  steps  have  been  taken. 
In  granting  it  he  acts  judicially,  not  ministerially;  and 
his  certificate,  that ''  the  resolution  or  agreement  has  been 
carried  into  effect,"  is  final  and  conclusive,  unless  the  case 
falls  within  the  exceptions  mentioned  in  the  221st  section. 
That  view  is  fortified  by  the  223rd  section,  which  empow* 
ers  the  Commissioner  in  the  cases  therein  mentioned  to  ad- 
judge the  petitioner  a  bankrupt.  Where  the  legislature 
intended  that  creditors  should  not  be  bound  unless  they 
had  notice  it  is  so  expressed,  as  in  the  225th  section, 
which  relates  to  arrangements  by  deed.  The  Commis- 
sioner had  a  general  jurisdiction  over  the  subject-matter, 
and  his  adjudication  upon  it  is  binding,  even  though  he 
may  have  proceeded  in  verso  ordine:  Thomas  v.  Hudson  (a). 

The  further  argument  having  been  adjourned  until  the 
2nd  of  June,  on  that  day 

Pollock,  C.B.,  said — It  is  unnecessary  to  hear  the  plain- 
tiff's counsel  in  reply,  as  we  are  all  of  opinion  that  the  plea 
is  bad.  One  objection  was,  that  the  plea  did  not  state  that 
the  resolution  or  agreement  was  carried  into  effect,  and 
that  the  creditors  were  satisfied.  Now,  the  221st  section 
of  the  12  &  13  Vict.  c.  106,  enacts,  that  the  Court  shall 
give  the  petitioner  a  certificate  "  so  soon  as  the  said  reso- 
lution or  agreement  shall  have  been  carried  into  effect,  and 
the  creditors  of  such  petitioning  trader  shall  have  been 
satisfied  according  to  the  tenor  thereof"  I  am  therefore 
clearly  of  opinion  that  the  plea  ought  to  have  contained  an 
averment  that  the  resolution  or  agreement  had  been  car- 

(a)  14  M.  &  W.  353. 
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1862-  ried  into  effect,  and  that  the  creditors  had  been  satisfied, 
according  to  the  tenor  there<»f.  It  was  also  urged  th&t  the 
plea  was  bad,  inasmuch  as  it  did  not  allege  that  notice  of 
the  first  sitting  was  given  to  the  plaintiff.  On  that  point 
it  is  unnecessary  to  express  an  opinion,  as  the  plea  is  bad 
on  the  ground  already  mentioned;  but  I  must  observe  that, 
in  the  clauses  with  respect  to  arrangements  by  deed,  there 
is  an  express  provision  that  the  arrangement  shall  not  be 
obligatory  on  creditors  until  after  notice.  There  must  be 
judgment  for  the  plaintiff. 

Albebson,  6. — I  am  also  of  opinion  that  the  plaintiff  is 
entitled  to  judgment  I  think  that  the  operation  of  the 
certificate  does  not  extend  beyond  those  creditors  who  had 
notice;  and  further,  that  even  if  the  certificate  is  not  bind- 
ing solely  on  them,  this  plea  is  bad;  for  the  Court  is  only 
empowered  to  grant  it  "  so  soon  as  the  resolution  or  agree- 
ment shall  have  been  carried  into  effect,  and  the  creditors 
shall  have  been  satisfied."  But  this  plea  contains  no  alle- 
gation to  that  effect 

Platt,  B' — It  seems  to  me  that  the  certificate  does  not 
apply  to  creditors  who  have  had  no  notice.  By  the  21 6th 
section,  the  resolution  or  agreement  is  to  be  binding 
''  against  all  persons  who  were  creditors  at  the  date  of  the 
petition,  and  who  had  notice  of  the  said  several  sitting^  of 
the  Court.''  But,  at  all  events,  the  plea  is  bad  on  the 
other  ground. 

Martin,  B. — I  concur  in  opinion  that  the  plea  is  bad,  on 
the  ground  that  it  does  not  state  that  the  resolution  or 
agreement  was  carried  into  effect,  and  that  the  creditors 
were  satisfied.  The  Commissioner  is  not  empowered  by 
the  22l6t  section  to  grant  a  certificate  until  that  has  been 
done;  and  he  cannot,  by  any  act  of  his  own,  supersede  the 
plain  directions  of  an  Act  of  Parliament.     Thomas  v.  Uud- 
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son,  which  has  been  cited,  was  the  case  of  a  public  officer        i852. 
who  acted  in  strict  obedience  to  the  order  of  a  Couil  hav-       "    " 

Allcard 

ing  competent  jurisdiction  over  the  subject-matter.  But  ^^  ». 
that  is  no  authority  that  a  creditor  may  be  deprived  of 
his  debt  by  the  act  of  a  Commissioner  of  the  Court  of 
Bankruptcy,  not  in  conformity  with  the  statute  from 
which  his  power  is  derived;  and  no  general  doctrine 
arising  from  the  circumstance  of  the  Court  being  a  Court 
of  record  can  give  the  certificate  of  a  Commissioner  of 
Bankruptcy  any  such  effect  The  point  as  to  notice 
is  by  no  means  so  clear.  I  am  inclined  to  think,  that 
where  a  bill  of  exchange  is  outstanding  in  the  hands 
of  a  person  whom  the  petitioner  was  unable  to  discover, 
the  certificate  under  the  221st  section  was  intended  to 
bar  him.  The  time  which,  by  the  225th  section,  must  in- 
tervene between  the  first  and  the  second  sitting,  when 
the  creditors  may  express  themselves  satisfied  with  the 
proposal,  was  probably  introduced  in  order  that  all  the 
creditors  might  learn  that  such  proceedings  were  going 
on ;  and  in  the  event  of  any  of  the  matters  mentioned  in 
the  223rd  section  having  taken  place,  the  Commissioner 
might  adjudge  the  petitioner  bankrupt.  I  am  inclined  to 
think  that,  before  the  creditors  whose  names  are  men- 
tioned in  the  petition  are  satisfied,  the  creditors  who  have 
received  no  notice  may  arrest  the  debtor,  but  that,  after 
the  certificate  is  granted,  it  is  binding  on  all.  I  am, 
however,   clearly  of   opinion   that  this  plea  is  bad  in 

substance. 

Judgment  for  the  plaintiff  (a). 

(a)  Affirmed  on  error,  Exch.  Chamber,  29  January,  1852,  poat, 
Vol.  8. 
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The  Governors  of  the   Bedford  General   Infirmary, 

in  the  Town  of  Bedford,  in  the  County  of  Bedford, 

Appellants,  v.  The  Commissioners  for  the  Improve- 

MENT  OF  the  Town  OF  BEDFORD,  in  the  County  of  Bed- 

May  31.  FORD,  Respondents. 

A  local  Act       J^jf  ^]jjg  ^g^g  ^jjg  appellants  having  been  rated  under  the 

imposed  a  cer-  '  *  *  ° 

tain  rate  on  "all  43  Geo.  3,  c.  cxxviiL  and  50  Geo.  3,  c.  Ixxxii,  in  respect 
peU,  meeting-  of  the  Bedford  Infirmary  and  Fever  Hospital,  gave  notice 
aSIhoi^s^^and  ^^  appeal  to  the  Quarter  Sessions ;  and  the  following  case 
other  pnbUc       ^^s  bv  Order  of  Martin,  B.,  stated  for  the  decision  of  this 

buildings,  '     "^ 

churchyarda,         Court  (a). 

and^mTOtin^  By  an  Act  (IocbJ  and  personal)  43  Geo.  3,  c.  cxxviiL, 

cT^y^lrf^i^^  (1803),  intituled  "An  Act  for  the  Improvement  of  the 
ning  meaBuie  of  Town  of  Bedford,  in  the  county  of  Bedford,  and  for  Re- 

the  length  in 

front  of  Buch  building  the  Bridge  over  the  river  Ouse,  in  the  said  town," 

peV'^.   An  (Sect.  1),  the  respondents  are  constituted  Commissioners 

rick™^  ^^'  for  putting  the  Act  into  execution,  by  the  style  of  "  The 

supported  by  Commissioners  for  the  Improvement  of  the  Town  of  Bed- 

tributions,  stood  ford  in  the  County  of  Bedford,"  and  by  such  name  and 

^mid8,**the^  description  should  and  might  sue  and  plead  and  be  sued 

principal  en-  jjj  ^\\  Qourts  and  placcs  whatsoever. 

trance  to  which 

was  on  the  south      By  scct  60,  for  raising  money  to  enable  the  Commb- 

east  side  from  a 
public  highway; 

there  was  also  an  entrance  on  the  north  west  side  from  a  public  road  by  a  private  avenue  through 
pasture  hind  not  occupied  by  the  governors  of  the  Infirmary,  and  on  the  north  east  side  it  was 
bounded  by  a  public  footway  which  extended  beyond  its  grounds  along  the  pasture  land  up  to  the 
above-mentioned  public  road,  but  there  was  no  entrance  from  this  footway  to  the  Infirmary: — 
Held^  first,  that  the  Infirmary  was  a  ^  public  building^  within  the  meaning  of  the  statute;  second- 
ly, that  the  rate  ought  to  be  assessed  according  to  the  running  measure  on  the  whole  of  the  south 
east  side,  and  on  so  much  of  the  north  east  side  as  the  foo^th  extended  in  front  of  the  grounds 
of  the  Infiimaiy,  but  not  beyond,  or  on  the  north  west  side. 

(a)  See  The  Justices  of  Bed-  of  Bedfordshire  v.  The  Commis- 

fordshire  v.  The  Churchwardens  sioners  for  the  Improvement  of 

and  Overseers  of  the  Parish  of  St,  Bedford,  ante,  p.  668. 
Pavl,  ante,  p.  650 ;    The  Justices 
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sioners  to  carry  the  several  purposes  of  the  Act  into  exe-        1852. 
cution,  they  are  empowered  to  make  rates  upon  houses  qovbrnors  or 
and  other  private  properties,  but  not  to  exceed  in  the    ^°^"°j[^' 
whole,  in  any  one  year,  8d  in  the  pound,  according  to  the  v, 

COMMRSh  OP 

yearly  rent  or  value  of  such  houses,  &a  Bedford,  R^p. 

By  sect  59,  it  is  enacted — "  That  the  sum  of  1a,  and 
no  more,  shall  yearly  be  rated  and  assessed  upon  all  halls, 
gaols,  chapels,  meeting-houses,  schools,  almshouses  (except 
the  almshouses  founded  by  Christie  Skinner,  deceased), 
and  other  public  buildings,  churchyards,  chapel-yards,  and 
meeting-house-yards,  within  the  said  town,  for  every  yard 
running  measure  of  the  length  in  front  of  such  halls,  gaols, 
chapels,  meeting-houses,  schools,  almshouses,  and  other 
public  buildings,  churchyards,  chapel-yards,  and  meeting- 
house-yards; and  the  rates  or  assessments  so  to  be  made 
and  laid  upon  any  school,  almshouse,  or  other  public 
building  not  hereinbefore  mentioned,  shall  be  paid  by  the 
respective  masters,  trustees,  or  managers  thereof." 

By  sect.  117,  a  power  of  appeal  is  given  to  persons  ag- 
grieved by  any  rate  or  assessment. 

By  another  Act  (local  and  personal),  60  Geo.  3,  c.  IxxxiL 
s.  2,  (1810),  the  power  of  rating  public  buildings  was  ex- 
tended from  Is.  to  Is.  GcL  per  yard  running  measure  in 
front;  but  the  Act  of  43  Geo.  3,  was  not  in  any  other  re- 
spect altered  as  regards  the  matter  of  this  case. 

The  Infirmary  and  Fever  Hospital  are  one  institution, 
comprising  two  detached  buildings,  distinguished  by  those 
names,  with  requisite  offices,  gardens,  and  airing-grounds- 
The  Fever  Hospital  is  as  much  as  possible  separated  from 
the  Infirmary,  to  guard  against  infectious  communication. 
The  institution  is  called  "  The  Bedford  General  Infirmary,'' 
for  the  relief  of  the  sick  and  lame  poor  of  all  countries; 
and  the  regulation  and  government  thereof  are  vested  in 
benefactors  of  not  less  than  20  guineas  and  annual  sub- 
scribers of  not  less  than  21  2s,  each,  who  are  denominated 
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1852.        "  Governors;"  but  they  are  not  incorporated  by  charter  or 

GovBRNORsop  otherwise.     That  part  of  the  institution  which  is  called 

Bedford  In-    ^}jg  Infirmary  was  opened  on  the  13th  of  August,  1803, 

FIRMARY,App.  .  .  o  ' 

V.  for  the  reception  of  county  patients  only,  for  whom  only 

CoifMRS*  OP 

BBDPORD,Re8p,  it  was  then  intended,  but  was  afterwards  enlarged  by  pri- 
vate subscriptions,  for  the  general  reception  of  all  patients. 
The  Fever  Hospital  was  erected  on  ground  belonging  to 
and  adjoining  the  Infirmary,  and  opened  for  the  reception 
of  patients  24?th  of  June,  1848. 

The  institution,  in  its  present  and  original  state,  was 
founded  and  is  supported  by  private  donations  and  volun- 
tary annual  subscriptions,  and  patients  are  only  admissi- 
ble by  the  order  or  recommendation  of  a  governor. 

The  Infirmary  and  Fever  Hospital  are  surrounded  on  all 
sides  by  the  grounds  attached  to  them;  the  principal  en- 
trance to  the  Infirmary  is  on  the  south-east  side,  which 
is  approached  from  a  turnpike  road  by  a  circular  drive 
through  a  court  or  garden  of  the  Infirmary,  adjoining  the 
road.  There  is  also  an  entrance  on  the  opposite  or  north- 
west side,  which  is  approached  from  the  Eempston-road 
by  a  private  carriage  or  occupation  road,  and  avenue, 
through  pasture  land,  not  occupied  by  the  governors,  and 
continued  through  the  court  or  garden  of  the  Infirmary  on 
that  side.  The  Fever  Hospital  was  erected  on  the  Infirm- 
ary ground,  but  stands  detached  from  the  Infirmary  in  the 
centre  of  its  own  appropriate  area,  which  has  been  inclosed 
by  a  wall  from  the  other  ground  of  the  Infirmary;  the  only 
front  and  entrance  are  on  the  south-west  side,  to  which 
the  approach  is  by  a  branch  from  the  occupation  road 
above  mentioned ;  but  there  is  also  a  doorway  in  the  bound- 
ary wall  from  the  infirmary  ground,  for  the  use  of  the 
medical  officers  and  servants  of  the  institution.  The  out- 
offices  of  the  Fever  Hospital  and  the  kitchen-garden  of  the 
Infirmary  are  bounded  on  the  north  east  by  a  public  foot- 
way.    The  rate  in  question  is  made  upon  the  principle 
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that  the  governors  are  liable  to  be  rated  in  respect  of  all        1858. 
sides  of  the  ground  or  area  of  the  said  institution,  (com-  qovsrnom  op 
prising  Infirmary  and  Fever  Hospital),  having  a  frontage  or   ^*]J][^°  ^p ' 
aspect  towards  or  adjoining  any  public  way;  and  the  run-  •• 

ning  measure  stated  m  the  rate  includes  the  whole  of  the  Bmnaa^fiM^^ 
south-east,  north-east,  and  north-west  sides  of  the  area  or 
ground. 

The  point  for  the  Court  to  decide  is,  whether  the  appel- 
lants are  liable  to  be  rated  in  the  said  rate  or  assessment 
in  respect  of  the  Infirmary  and  Fever  Hospital,  or  either  of 
them;  if  they  are  not,  the  assessment  is  to  be  amended  by 
striking  out  that  portion  of  it. 

If  the  Court  shall  decide  that  the  appellants  are  rate- 
able in  respect  of  the  Infirmary  or  Fever  Hospital,  then 
the  amount  of  rate  is  to  be  ascertained  on  such  prin- 
ciple as  the  Court  shall  determine ;  and  the  said  portion  of 
the  rate  shall  be  amended  upon  the  said  principle  so  de- 
termined by  the  Court.  In  either  case,  such  costs  to  be 
paid  as  this  Court  shall  adjudge,  and  judgment  to  be  en- 
tered by  the  Court  of  Quarter  Sessions  for  the  said  borough 
accordingly. 

WorUedge  for  the  respondents. — The  first  question  is, 
whether  the  Infirmary  and  Fever  Hospital  are  public  build- 
ings within  the  meaning  of  the  59th  section  of  the  43  Geo.  3, 
c.  cxxviii.  It  is  submitted  that  they  are.  They  are  build- 
ings of  the  same  description  as  others  mentioned  in  that 
section,  which  are  clearly  public  buildings;  for  instance, 
almshouses,  which  are  supported  by  voluntary  donations. 
A  public  building  cannot  be  defined  as  *'  a  building  to  which 
all  the  public  have  a  right  of  access,"  since  they  ha'^e  no 
right  to  enter  a  public  school  or  a  prison.  Then,  secondly, 
upon  what  principle  are  these  buildings  to  be  rated?  It 
is  conceded  that  the  rate  cannot  be  supported  as  regards 
the  north-west  side,  where  the  pasture  land  adjoins  the 
Kempston-road ;  but  the  rate  is  properly  assessed  in  re- 

VOL.  VII.  E  E  B  EXCU. 
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185S.        spect  of  the  running  measure  along  the  whole  of  the 

GovBRwoRsoF  south-oast  and  north-east  sides,  the  former  of  which  is 

Bbdvoro  In-    bounded  by  the  Ampthill-road,  and  the  latter  by  a  public 

9i  footway,  extending  to  the  Eempston-road.    The  case  cf 

BsDP0RD,Re9.  The  Justices  of  Bedfordshire  v.  The  Commisewners/or  the 

Improvement  of  Bedford  (a),  shews  that  it  is  immaterial 
whether  there  is  any  entrance  from  the  footway  into  the 
Infirmary.  The  Commissioners  are  bound  to  repair  the 
footway,  and  are  therefore  entitled  to  levy  a  rate  in  re- 
spect of  it. 

Pearse  for  the  appellants. — First,  these  are  not  public 
buildings  within  the  Act.  The  rule  of  construction  laid 
down  in  the  Archbishop  of  Canterbury's  case(b)  is,  thai 
''  where  an  Act  of  Parliament  begins  with  words  which 
describe  things  or  persons  of  an  inferior  degree,  and  con- 
cludes with  general  words,  the  general  words  shall  not  be 
extended  to  any  thing  or  person  of  a  higher  degree."  That 
rule  was  adopted  in  the  case  of  Cosher  v.  Holmes  (c), 
where  a  statute  imposed  certain  specified  duties  on  cop- 
per, brass,  pewter,  tin,  "  and  all  other  metals  not  enumer- 
ated,"' and  it  was  held  that  the  latter  words  did  not  in- 
clude gold  and  silver.  So  here  the  words  "  other  public 
buildings,''  must  be  construed  as  buildings  ejusdem  generis 
with  those  previously  mentioned. — [Alderson,  B. — ^Then 
what  is  the  genus?  Certainly  not  private  buildings.  An 
almshouse  is  ejusdem  generis  with  an  hospital;  for  in  the 
latter  alms  are  administered  in  the  shape  of  gratuitous 
medical  advice.] — Secondly,  the  assessment  should  be  li- 
mited to  the  south-east  side  of  the  Infirmary,  which  is  the 
principal  building  of  the  institution,  the  Fever  Hospital 
being  merely  appurtenant  to  it.  Although  every  portion 
of  the  frontage  of  a  public  building  may  be  rated,  yet 
the  liability  does  not  extend  to  all  parts  of  the  grounds 

(a)  Ante,  p.  658.  (b)  2  Co.  46a.  \c)  2  B.  &  Ad.  693. 
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of  the  building.    If  so,  this  consequence  would  follow,        1852. 
that  where  a  charitable  person  gave  to  an  infirmary  a  oovBRNotiH  op 
field  abutting  on  a  public  road,  the  institution  would  be-  p^^^y'^^Jp^ 
come  rateable  in  respect  of  it,  although  the  field  was  not  ^' 

COMBfRK.  OP 

before  subject  to  assessment.    That  the  language  of  the  BBDVoftD^Resp. 

statute  cannot  be  construed  literally,  is  evident  from  the 

32nd  section,  which  requires  every  inhabitant,  in  certain 

cases,  to  sweep  the  pavement  opposite  his  house.    Yet  it 

could  never  be  intended  that  the  enactment  applied  to  the 

front  of  a  house  standing  within  a  field.    At  all  events, 

this  rate  is  improperly  assessed,  inasmuch  as  it  includes 

the  running  measure  along  the  entire  footway  on  the 

north-east,  whereas,  on  that  side,  it  should  be  limited  to 

so  much  of  the  running  measure  as  is  bounded  by  the 

grounds  of  the  hospital,  exclusive  of  that  part  adjoining 

the  pasture  land. 

Worlledge,  in  reply,  was  stopped  by  the  Court. 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  the  rate 
must  be  amended,  by  limiting  it  on  the  north*east  side  to 
80  much  of  the  running  measure  as  extends  along  the 
grounds  of  the  Infirmary  up  to  the  point  where  the  pas- 
ture land  begins.  Two  questions  are  raised  for  our  consi- 
deration: first,  whether  this  institution  is  a  public  build- 
ing liable  to  be  rated;  and,  if  so,  secondly,  in  what  man- 
ner the  frontage  is  to  be  assessed.  With  reference  to  the 
first  question,  it  is  plain  that  no  hospital  or  public  insti- 
tution of  this  description  is  specifically  mentioned  in  the 
59th  section ;  and  it  is  also  true,  that  the  mode  in  which 
the  approaches  to  buildings  liable  to  assessment  aire  to  be 
rated,  is  not  pointed  out  by  that  section.  But  if  its  lan- 
guage be  referred  tOj  it  is  clear,  from  the  expression  ''gaols,'' 
that  it  was  not  intended  to  limit  the  rate  to  public  build- 
ings beneficially  occupied.  The  word  "  school"  must  mean 
a  ''public  school;"  and  if  this  institution  be  not  a  public 

£E£  2 


774  EXCHEQUER   REPORTS. 

1852.        building  within  the  meaning  of  that  section,  I  scarcelj 

^    GovBRNORRop  ^^^^w  what  is.     My  Brother  Alderson  has  remarked,  if 

Bedford  In-    ^^e  section  means  only  buildings  erusdem  generis^  what 

FIRMARY,  App.    ^  J  O        J  ir  f 

V.  is  the  genus  to  exclude  this  Infirmary  and  Hospital?    In 

CoMlfR&  OF 

BmoFORDyResp.  ™7  judgment  they  are  public  buildings  liable  to  be  rated. 
Then  comes  the  question,  how  are  they  to  be  assessed? 
The  59th  section  makes  no  distinction  between  public 
general  ways  for  carts,  horses,  and  foot-passengers,  and  foot- 
ways; but  formerly  the  Corporation  of  Bedford  was  lia- 
ble to  repair  the  streets  and  public  places,  some  of  which 
were  mere  footways;  and  now  the  legislature  has  omitted 
to  make  any  distinction  in  that  respect,  but  requires  a 
certain  sum  to  be  paid  for  every  yard  running  measure, 
without  reference  to  buildings  like  this  Infirmary,  abutting 
upon  a  road  and  also  a  footway,  from  which  there  is  no 
entrance.  Suppose  a  churchyard,  with  a  small  opening 
at  the  back  of  it,  only  sufficient  to  admit  the  bearers  of  a 
coffin,  if  the  other  side  abutted  on  a  public  way  it  would 
be  considered  as  having  a  frontage  towards  the  street,  al- 
though there  was  no  entrance  there.  Applying  the  view 
which  that  case  presents,  I  think  that  the  length  in  front 
of  this  building  is  the  whole  length  abutting  on  the  road 
and  footway,  until  it  comes  to  the  pasture  land,  where  the 
property  belongs  to  some  other  person.  The  assessment 
ought  therefore  to  be  corrected,  by  measuring  the  ground 
to  that  extent  only. 

Alderson,  B. — I  cannot  help  thinking  that  the  true 
construction  of  the  words  *' public  buildings"  is  "  not  pri- 
vate buildings,"  because  public  buildings  are  to  be  assess- 
ed upon  a  difierent  scale  from  private  buildinga  The 
59th  section  is  a  clause  in  mitigation  of  rate;  and  that  is 
attempted  to  be  turned  into  an  exemption  from  all  rate, 
on  the  ground  that  an  hospital  is  not  mentioned.  That  is 
incorrect  An  hospital  is  as  much  a  public  building  as  a 
public  school,  which  no  one  has  a  right  to  enter  but  the 
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scholars,  governors,  and  those  who  have  the  privilege  of        1862. 
sending  scholars.   So  also,  with  respect  to  almshouses,  it  is  governors  of 
not  the  whole  world  who  are  permitted  to  enter,  but  only    Bedford  In- 

.,  11  1  1         .1  1         1       -  T      WRMARy,App. 

the  occupants,  and  those  who  susbscribe  to  the  charity.  It  v. 

is  clear,  however,  that  the  statute  treats  almshouses  as  pub-  bkdtowsRmp. 
lie  buildings,  for  it  excepts  from  the  rate  thereby  imposed 
certain  almshouses,  which  would  therefore  have  to  be  as- 
sessed as  private  buildings.  Then,  as  to  the  other  point,  wo 
decided  last  Term,  that  if  a  gaol  abutted  on  a  public  road, 
where  the  frontage  and  gate  of  access  was,  that  was  to  be 
part  of  the  running  measure.  But,  inasmuch  as  in  that 
case  one  side  of  the  gaol  abutted  on  a  public  highway,  from 
■which  there  was  no  entrance,  but  which  was  bounded  by 
the  outside  wall  of  the  gaol,  it  was  contended  that  such 
part  of  the  gaol  did  not  abut  on  the  highway;  but  the  Court, 
taking  into  consideration  the  case  of  a  churchyard,  or 
meeting-house-yard,  held,  that  the  circumstance  of  there 
being  no  aperture  in  the  wall  made  no  difference,  and 
that  the  wall  was  part  of  the  frontage  of  the  gaol.  Then 
let  us  apply  the  principle  of  that  decision  to  the  present 
case.  One  side  of  these  premises  is  bounded  by  a  narrow 
alley,  from  which  there  is  no  entrance  to  the  hospital; 
but  the  decision  of  last  Term,  to  which  I  adhere,  shews 
that  the  absence  of  an  aperture  is  unimportant,  and  that, 
as  the  buildings  abut  on  a  public  footway,  they  are  liable 
to  be  rated. 

Platt,  B. — I  am  of  the  same  opinion.  This  Hospital 
may  be  called  a  public  building,  because  it  is  a  building 
devoted  to  public  purposes.  All  those  buildings  which 
are  not  devoted  to  public  purposes  are  to  be  rated  as  pri- 
vate buildings.  Then,  having  determined  that  this  comes 
within  the  definition  of  a  public  building,  how  is  it  to  be 
rated?  The  decision  of  this  Court  last  Term  lays  down  a 
very  convenient  rule,  which  we  ought  to  adhere  to,  other- 
wise the  law  would  be  uncertain.     It  is  not  every  gaol 
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1852,         which  has,  strictly  speaking,  a  frontage,  many  are  circular 

GovBRNORs  OF  ^^^  ^^^7  *^®  neverthcless  rateable.    The  object  of  the  Act 

Bbdford  In-    ^3^  ^q  provide  for  the  repairing,  lighting,  and  iratchiDg 

V.  of  certain  roads,  and  consequently  it  requires  that  those 

CoicicRS*  09 

BKDvoRD,Retp.  persons  who  enjoy  a  greater  extent  of  building  should 

contribute  more  largely  to  the  rate;  therefore,  there  is 
good  reason  for  saying,  that  if  two  sides  of  a  building 
abut  upon  roads  which  require  to  be  repaired,  lighted, 
and  watched,  they  are  to  be  part  of  the  running  measure, 
although  there  is  no  entrance  from  the  roads. 

Mabtik,  R — ^I  am  of  the  same  opinion.  There  is  no 
doubt  that  this  is  a  public  building,  for  it  is  a  building 
devoted  to  the  reception,  not  of  some  particular  patients 
but  of  any  sick  persons  who  may  be  brought  there.  The 
object  of  the  rate  is  to  provide  for  the  health  of  the  town; 
and  it  is  not  unreasonable  that  persons  who  subscribe  to 
an  hospital  should  give  a  portion  of  their  subscriptions,  in 
common  with  others,  for  rendering  the  town  salubrious 
With  respect  to  the  other  point,  we  are  bound  by  the  de- 
cision of  last  Term;  though  I  own  that,  in  my  opinion, 
the  judgment  might  have  been  correct  if  it  had  been  the 
other  way,  for  we  were  called  upon  to  construe  an  Act  of 
Parliament,  with  regard  to  a  state  of  circumstances  which 
the  frttmer  of  it  never  thought  of.  Then,  is  a  rate  to  be 
imposed  in  respect  of  this  footway  as  a  road  in  front  of  a 
public  building?  Acting  upon  that  judgment,  it  is  to  be 
rated  for  every  yard  of  the  running  measure  of  the  length 
of  the  road  before  the  building.  Properly  speaking,  front- 
age means  every  part  bordering  on  the  road;  and,  accord- 
ing to  that  judgment,  we  must  apply  the  same  principle 
to  the  whole  of  this  frontage. 

Rate  to  be  amended  accordingly- 
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1862. 

The  Guardians  of  the  Poor  of  the  Bedford  Union, 
Appellants,  v.  The  Commissioners  for  the  Improve- 
ment OF  the  Town  of  Bedford,  in  the  County  of  Bed- 
ford, Respondents.  ^     «, 

J.N  this  case,  the  appellants,  having  heen  rated  under  the  The  34  Geo.  3, 
43  Geo.  3,  c.  cxxviil  and  50  Geo.  3,  c.  Ixxxii.,  in  respect  of  abfjd  thc^rrec- 
the  workhouse  of  the  Bedford  Union,  gave  notice  of  appeal  ^It^[^\^^^ 

^  ^^         of  Bedford  to 

to  the  Quarter  Sessions;  and  the  following  case  was,  by  erect  a  work- 
order  of  Martin^  B.,  stated  for  the  decision  of  this  Court,  enacted,  that 
[The  case  referred  to  the  43  Gea  3,  c.  cxxviiL,  ss.  1,  f.O,  ^^t^by^^- 
b9y  117,  and  50  Geo  3,  c.  Ixxxii.,  as  in  the  previous  case  (a),  *?«  of  that  Act 

'  '  '  '  '^  ,  ^  '"   should  be  free 

and  proceeded:] — By  the  84  Geo.  3,  c.  xcviii.  (sect.  1),  cer-  from  "all  par©- 
tain  persons  inhabiting  within  the  parishes  of  St  Paul,  mental^tl^if'* 
St  Mary,  &a,  in  the  town  of  Bedford,  were  incorporated  ^j^hoii?**  * 
by  the  name  of  "  The  Guardians  of  the  Poor  within  the  erected  under 

/•T-*-!/*!*       T  /•TiTi'jw  the  provisioM 

town  of  Bedford,  in  the  county  oi  Bediord.  of  that  Act  wai 

By  section  2,  the  Guardians  are  to  appoint  twelve  of  il^^a  undlr"^ 

their  body,  to  be  called  "  Directors  of  the  Poor  within  the  t^«  ^^9,^\^\ 

•''  .  c.cxxym.,wbich 

town  of  Bedford;"  who,  by  the  21st  section,  are  vested  impoaedanite 
with  the  control  and  management,  and  are  to  provide  for  S^for^the'* 
the  maintenance  and  employment,  of  the  poor.  ^Jh^^'S^J^lf 

By  the  1 5th  section,  the  directors  are  empowered  to  pur-  Bedford, 
chase  land,  and  erect  thereon  a  house  or  houses  for  the 
purposes  of  the  Act,  to  be  called  "  The  Bedford  House  of 

Industry." 

By  the  19th  section,  "all  the  houses,  lands,  tenements, 
and  hereditaments,  to  be  hired  or  purchased  under  the  au- 
thority of  this  Act,  and  all  buildings  which  may  hereafter  be 
erected  or  altered  by  virtue  thereof,  shall  be  free  from  all 
parochial  and  parliamentary  taxes,  except  such  taxes  and 
to  such  amount  as  they  shall  be  assessed  at  the  time  they 
shall  be  iGbst  taken  and  applied  for  the  purposes  of  this  Act' 

(a)  Ante,  p.  768. 


» 
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1859.  Under  the  proyisions  of  the  34  Geo.  3,  the  directors 

OuABDiANs  OF  p^rchased  land  and  erected  thereon  a  house,  with  requi- 
Bbdiord      gi^g  offices,  for  the  purposes  of  the  Act,  called  "  The  Bed- 
«.  ford  House  of  Industry/'  and  the  poor  received  into  the 

BsDvoRDyRMp.  house  were  under  the  control  and  management  of  the  di- 
rectors until  the  21st  September,  1835,  when  the  following 
order  of  the  Poor  Law  Commissioners  came  into  opera- 
tion:— 

[The  case  then  set  out  the  order,  by  which  certain 
parishes  were  added  to  the  parishes  of  the  town  of  Bed- 
ford, so  as  to  form  "  The  Bedford  Union ;"  and  the  order 
directed  that  the  guardians  of  the  Union  should  rent  of 
the  guardians  or  directors  of  the  poor  within  the  town  of 
Bedford  the  poor-house,  called  "The  Bedford  House  of 
Industry."] 

The  point  for  the  Court  to  decide  is,  whether  the  ap- 
pellants are  liable  to  be  rated  in  respect  of  the  work- 
house (a);  and  if  they  are  not,  the  assessment  is  to  be 
amended. 

WorUedge  for  the  respondents. — ^The  appellants  will 
contend  that  this  workhouse  is  not  liable  to  be  rated,  in- 
asmuch as,  under  the  19th  section  of  the  34  Geo.  3,  c. 
xcviiL,  it  is  free  from  all  parochial  and  parliamentary 
taxes.  But  that  enactment  is  virtually  repealed  by  the 
43  Geo.  3,  c.  cxxviiL,  or  if  not,  this  rate  is  neither  a  paro- 
chial nor  a  parliamentary  tax. 

The  Court  then  called  on 

Pearse,  for  the  appellants. — The  43  Geo.  3,  c.  cxxviii. 

(a)  The  case  also  raised  the  sessed  with  referenoe  to  its  abut- 
qnestions  whether  the  work-  ments  on  public  ways.  Thoee 
house  was  a  public  building  with-  points,  however,  having  been  set- 
in  the  59th  section  of  the  43  Geo.  tied  by  the  previous  cases,  were 
3,  c.  cxxviii.,  and  on  what  prin-  not  adverted  to  on  the  argument 
ciple  the  building  was  to  be  as- 
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does  not  in  terms  refer  to  the  34  Geo.  3,  c.  xcviiL;  and        1852. 
their  provisions  are  not  inconsistent.     WiUtams  v.  PrUch-  ouarmanT of 
ard(a)  decided  that  houses  built  on  lands  embanked  from      Bkotobd 

.  ,  •  .  Union,  App. 

the  Thames,  in  pursuance  of  the  7  Geo.  3,  c.  37,  which  v. 

vests  those  lands  in  the  owners  free  from  taxes,  are  not  BKDPomsRetp. 
liable  to  be  assessed  to  the  general  land-tax  imposed  by 
the  27  Geo.  3,  c.  5. — [Aldei^soriy  B. — The  language  of  the 
7  Geo.  3,  c.  37,  s.  51,  is  ''  free  from  all  taxes  and  assess- 
ments whatsoever.^'  The  words  of  the  34  Geo.  3,  c.  xcviii., 
are  ^'free  from  all  parochial  and  parliamentary  taxes.'' 
A  parliamentary  tax  is  a  tax  imposed  directly  by  act  of 
parUament,  and  for  the  benefit  of  the  whole  kingdom, 
which  the  rate  in  question  is  not.  The  meaning  of  a  "  par- 
liamentary tax"  was  considered  in  Palmer  v.  SarUh  (b). 
PlaU,  B. — In  that  case  the  very  distinction  is  pointed  out 
which  has  been  adverted  to  by  my  Brother  Alderson,} 

Pollock,  C.  B. — ^We  are  all(c)  of  opinion  that  this  build- 
ing is  liable  to  be  rated. 

Rate  affirmed. 


(a)  4  T.  R  2.  (c)  PoUock,  C.  B.,  Aldenon,  B., 

(6)  14  M.  &  W.  428.  Piatt,  B. 
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1852L 


May  31, 
Junt  2. 


HoEToN  V.  The  Westminster  Improvement  Commis- 
sioners. 

±j£BT. — ^The  declaration  stated,  that  the  defendants,  by 
their  writing  obligatory,  sealed  with  their  common  seal, 
(profert),  acknowledged  that  they,  by  virtue  of  the  "  West- 
minster Improvement  Act,  1 845,"  and  the  ^'  Westminster 
Improvement  Act,  1847,"  were  held  and  firmly  bound  to  T. 
Pooley  in  the  sum  of  10,0002.,  &c. ;  which  bond  was  subject 
to  a  condition  thereunder  written,  whereby,  after  reciting 
that  under  and  by  virtue  of  the  said  Acts  of  Parliament 
the  defendants  were  authorised  to  borrow  any  sum  of 
money  for  the  purposes  of  the  said  Acts,  and  to  secure  the 
same  by  their  bonds,  as  in  the  said  Acts  mentioned;  and 


In  an  action 
against  The 
Westminster 
ImproTement 
Commissionen, 
the  declaration 
stated,  that  the 
defendants,  by 
their  writing 
obligatoiy,  ac- 
knowledged 
that  they,  by 
virtue  of  tiie 
Westminster 
ImproTcment 
Acts,  1845  and 
1847,  were 
bound  to  P.  in 
a  certain  sum, 

subject  to  a  con-  that  the  defendants,  in  pursuance  of  the  said  Acts,  had, 
mVn^  whidT^   upon  the  day  of  the  date  of  the  bond,  borrowed  of  T. 

recited  **  that, 
by  virtue  of  the 

said  Acts,  the  defendants  were  authorised  to  borrow  any  sum  of  money  for  the  porposes  of  the  Acts, 
and  to  secure  the  same  by  their  bonds;  and  that  the  defendants,  in  pursuance  of  the  Acts,  had  bor- 
rowed of  P.  5000/^  for  enabling  them  to  carry  the  purposes  of  the  Acts  into  execution.**  The  de- 
claration then  stateid,  that  P.,  according  to  the  provisions  of  the  Westminster  Improvement  Act,  as- 
signed tlie  bond  to  the  phintiff;  and  alleged  as  a  breach  the  nonpayment  to  the  plaintiff  of  interest 
Seventh  plea,  that  the  defendants  did  not,  in  pursuance  of  the  said  Acts,  borrow  of  P.  the  said  sum 
for  enabling  them  to  carry  the  purposes  of  the  Acts  into  execution,  nor  was  the  same  lent  by  P.  for  that 
purpose;  and  that  the  writing  obligatory  was  not  made  by  the  defendants  for  securing  the  payment 
of  any  sum  of  money  borrowed  by  the  defendants  for  the  purposes  of  and  under  the  powers  and 
provisions  of  the  Acts.  Eighth  plea,  that  C.  M.  and  W.  M.  were  entitled  to  receive  from  the  defend- 
ants certain  bonds ;  and  that  P.  and  A.  conspired  to  obtain  to  the  use  of  P.  those  bonds,  and  to  cheat 
and  defraud  C.  M.  and  W.  M.  thereof;  and,  in  pursuance  of  such  conspiracy,  by  fraud  and  covin 
practised  upon  C.  M.  and  W.  M.,  caused  and  procured  them  to  contract  with  P.  that  he  should 
have,  and  that  they  should  cause  to  be  delivered  to  him,  the  bonds  to  which  they  were  so  entitled; 
that  P.  and  A.,  in  further  pursuance  of  the  conspiracy,  and  by  means  of  the  said  fraud  and  covin, 
did  cause  and  procure  C.  M.  and  W.  M.  to  request  and  direct  the  defendants  to  make  and  deliver 
the  bonds  to  wnich  C.  M.  and  W.  M.  were  so  entitled,  and  amongst  others  the  bond  in  the  declar- 
ation mentioned,  to  P.  as  the  obligee  thereof,  instead  of  C.  M.  and  W.  M.  That  P.  and  A.,  in 
further  pursuance  of  the  conspiracy,  and  by  means  of  the  fraud  and  covin,  caused  and  procured  the 
defendants  to  deliver  the  bond  in  the  declaration  mentioned  to  P.,  of  which  premises  the  plaintJiF 
had  notice;  and  that  afterwards,  C.  M.  and  W.  M.  required  the  plaintiffs  not  to  pay  the  bond.  Ge- 
neral demurrer  to  these  pleas: — Hdd^  that  the  seventh  plea  was  bad,  on  the  ground,  first,  that  the 
Westminster  Improvement  Act,  1845,  enabled  the  Commissioners  to  borrow  any  sum  of  money  which 
**  they  should  judge  necessary  for  the  purposes  of  the  Act"  Secondly,  that  the  defendants  were 
estopped  by  the  recitals  of  tlie  bond  from  denying  that  the  money  was  in  &ct  borrowed  for  those 
purposes. 

Ildd^  also,  tiiat  the  eighth  plea  did  not  disclose  any  defence  at  law  to  the  action,  but  that  the 
only  remedy  was  in  a  Court  of  equity. 
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Poolej  50001,  for  enabling  them  to  carry  the  purposes  of        1851 
the  said  Acts  into  execution,  the  condition  of  the  said       hortun 
writing  obligatory  was  declared  to  be,  &c.,  (setting  out  •• 

the  condition,  which  was  for  payment  of  the  principal  at   Imp»ov«mbnt 
the  end  of  three  years,  and  interest  half-yearly).     The  de- 
claration then  stated,  that  the  condition  was  subject  to  a 
proviso,  enabling  the  defendants  to  pay  off  the  principal, 
on  giving  three  calendar  months  notice,  and  averred  that 
the  bond  was  duly  stamped;  and  that^  within  fourteen 
days  after  the  date  thereof,  a  memorial,  according  to  the 
provisions  of  the  Westminster  Improvement  Act^  1845, 
v^aa  made  by  the  defendants'  clerk  in  the  register  of  mort- 
gages and  bonds,  of  the  number  and  date  of  the  bond,  and 
of  the  parties  thereto,  with  their  proper  additions;  where- 
upon T.  Pooley  then  became  entitled  to  the  bond,  and  to 
all  right  and  interest  therein.     It  then  stated,  that  T.  Poo- 
ley, by  deed  duly  stamped,  in  consideration  of  50002.  paid 
by  the  plaintiff,  transferred  to  him  the  bond ;  and  that 
within  thirty  days  after  the  date  thereof  the  deed  was 
produced  to  the  clerk  of  the  defendants,  who  thereupon 
caused  a  memorial  of  the  transfer  to  be  made  in  the  same 
manner  as  in  the  case  of  the  original  bond;  whereupon 
the  plaintiff  became  entitled  to  the  benefit  of  the  original 
bond.     The  declaration  then  alleged,  that  1252.  was  due 
for  interest,  and  was  duly  demanded;  and  that,  although 
a  reasonable  time  had  elapsed,  no  part  had  been  paid; 
actio  accrevit  &a 

The  defendants  pleaded  (inter  alia)  seventhly — ^That 
they  did  not,  in  pursuance  of  the  said  Acts  of  Parliament, 
or  of  the  Westminster  Improvement  Act,  1850,  borro\^  of 
T.  Pooley  the  sum  of  50002.  or  any  part  thereof,  for  ena- 
bling them  to  carry  the  purposes  of  the  Acts  or  any  or 
either  of  them  into  execution,  nor  was  the  same  lent  or 
advanced  by  T.  Pooley  or  any  other  person  for  those  pur- 
poses. That  the  writing  obligatory  was  not  made  by  the 
defendants  for  securing  the  payment  of  any  sum  of  money 
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1852.         borrowed  or  taken  up  by  the  defendants  for  the  purposes 
HoRTON       ^f  ^^^  under  the  powers  and  provisions  of  the  said  Acts,  or 
^'  of  the  Westminster  Improvement  Act,  1850,  or  any  or 

Improvbmbnt   either  of  them.     And  the  defendants  were  not,  under  or 
BR8.  by  virtue  of  the  said  Acts,  or  any  or  either  of  them,  di- 

rected, authorised,  or  empowered  to  make  the  writing  obli- 
gatory, nor  was  the  same  made  by  them  under  or  by  vir- 
tue or  in  pursuance  of  the  said  Acts,  or  any  or  either  of 
them;  and  the  same  was  made  contrary  to  the  provisions 
of  those  Acts. — Averments,  that  Pooley  and  the  plaintiff 
had  notice  of  the  premises. — Verification, 

Eighth  plea — ^That,  before  the  making  of  the  writing 
obligatory,  to  wit,  on  &c.,  C.  Morrisson  and  W.  Mackenzie 
were,  subject  to  certain  terms  and  conditions,  entitled  to 
receive  from  the  defendants  certain  bonds,  to  be  thereaf- 
ter issued  and  made,  and  sealed  by  the  defendants  under 
their  common  seal,  and  to  be  conditioned  respectively  for 
the  payment  by  the  defendants  or  their  successors  to  the 
obligees  to  be  named  in  such  bonds,  at  the  end  of  three  years 
from  the  dates  of  such  bonds,  of  divers  sums  of  money  &c., 
with  interest,  payable  half-yearly.  That  T.  Pooley  and  A  G. 
Pooley,  and  divers  other  persons,  whose  names  are  to  the 
defendants  unknown,  afterwards,  and  before  the  making  of 
the  said  writing  obligatory,  and  the  making  of  the  bonds 
which  C.  Morrisson  and  W.  Mackenzie  are  so  entitled  to,  or 
any  or  either  of  them,  to  wit,  on  &c.,  did  conspire,  combine, 
confederate,  and  agree  together,  to  obtain  and  acquire  to 
the  use  of  T.  Pooley  the  said  bonds  to  which  C.  Morrisson 
and  W.  Mackenzie  were  so  entitled,  and  of  the  monies  to  be 
payable  thereby,  and  to  cheat  and  defraud  C.  Morrisson  and 
W.  Mackenzie  thereof  And  for  that  purpose,  T.  Pooley  and 
A.  G.  Pooley  did,  in  pursuance  of  the  said  conspiracy,  after- 
wards and  before  the  making  of  the  said  writing  obliga- 
tory, and  of  the  said  bonds,  or  any  or  either  of  them,  to 
wit,  on  &c.,  by  fraud  and  covin,  then  made  and  practised  by 
them  upon  C.  Morrisson  and  W.  Mackenzie,  induce  and 
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persuade,  and  cause  and  procure  C.  Momsson  and  W.  1862. 
Mackenzie,  to  contract  and  agree  with  T.  Pooley,  amongst  horton 
other  things,  that  T.  Pooley  should  have,  and  that  C.  Mor-  ^  ^' . 
risson  and  W.  Mackenzie  should  cause  to  be  delivered  to  Improvbmknt 
T.  Pooley,  the  bonds  of  the  defendants,  to  which  C.  Mor-  xrs. 
risson  and  W.  Mackenzie  were  so  entitled  That  T.  Pooley 
and  A.  G.  Pooley,  in  further  pursuance  of  the  said  con- 
spiracy, and  by  means  of  the  said  fraud  and  covin,  and 
before  C.  Morrisson  and  W.  Mackenzie,  and  the  defend- 
ants, or  any  or  either  of  them  had  discovered  the  same,  or 
had  any  notice  or  knowledge  thereof,  did  afterwards,  to 
wit,  on  &c.,  cause  and  procure  C.  Morrisson  and  W.  Mac- 
kenzie to  request  and  direct  the  defendants  to  make  and 
deliver,  and  to  cause  and  to  procure  them  to  make  and  de- 
liver, the  bonds  to  which  C.  Morrisson  and  W.  Mackenzie 
were  so  entitled,  and,  amongst  others,  the  writing  obliga- 
tory in  the  declaration  mentioned,  and  to  make  and  deli- 
ver the  same  to  T.  Pooley  as  the  obligee  thereof,  in  the 
lieu  and  stead  of  C.  Morrisson  and  W.  Mackenzie  as  the 
obligees  thereof  That  T.  Pooley  and  A  G.  Pooley,  in 
further  pursuance  of  the  conspiracy,  and  by  means  of  the 
fraud  and  covin,  did  afterwards,  to  wit,  on  &c.,  cause  and 
procure  the  defendants  to  make  and  deliver,  and  they  did 
make  and  deliver,  the  writing  obligatory  in  the  declara- 
tion mentioned,  as  and  for  and  being  one  of  the  bonds  to 
which  C.  Morrisson  and  W  Mackenzie  were  so  entitled;  and 
T.  Pooley  took  and  received  the  same  as  and  for  one  of 
such  bonds.  That  they  never  did,  at  any  time,  borrow  of 
T.  Pooley,  nor  did  he  lend  to  them,  the  sum  of  5000Z.,  or 
any  part  thereof,  as  in  the  condition  of  the  writing  obli- 
gatory is  recited.  That  the  plaintiff,  before  and  at  the 
time  of  the  transfer  of  the  writing  obligatory,  had  notice 
of  the  premises;  and  C.  Morrisson  and  W.  Mackenzie,  be- 
fore the  commencement  of  this  suit,  to  wit,  on  &c.,  gave 
the  defendants  notice,  and  required  them  not  to  pay,  and 
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1852.        forbad  them  and  still  forbid  them  paying,  the  monies  hj 
Hortom"      ^^^  writing  obligatory  so  payable. — Verification. 
^     ^'  General  demurrer  to  both  pleas,  and  joinder  therein. 

WxsTMiNsnrvR  *  "^ 

Commission-  WiUes  [Oarth  With  him),  m  support  of  the  demurrera — 
The  seventh  plea  is  bad,  on  two  grounds:  First,  it  at- 
tempts to  raise  an  issue  which  is  wholly  immaterial  The 
8  &  9  Vict.  c.  cxxviii  s.  37,  enacts,  "  That  it  shall  be  law- 
ful for  the  Commissioners  from  time  to  time  to  borrow 
at  interest  any  sum  of  money  which  they  shall  judge  ne- 
cessary for  the  purposes  of  this  Act;"  and  for  securing  the 
re-payment  thereof,  with  interest,  the  Commissioners  may 
mortgage  lands,  &c.,  "  or  may  secure  the  same  by  bond 
duly  stamped.''  The  plea  states,  that  they  did  not,  in  pur- 
suance of  the  Acts,  borrow  the  money  to  enable  them  to 
carry  the  purposes  of  the  Acts  into  execution.  That  how- 
ever is  immaterial,  for  the  Commissioners  have  a  special 
discretion  vested  in  them;  and  if  they  judged  it  necessary 
that  the  money  should  be  borrowed,  they  had  power  to 
borrow  it,  although  the  loan  might  be  unnecessary  for  the 
purposes  of  the  Acts.  Secondly,  the  defendants  are  estop- 
ped from  setting  up  this  defence,  since  it  contradicts  the 
facts  alleged  on  the  face  of  the  bond.  FairtiUe  d.  Mytton 
v.  GHhert  (a)  will  perhaps  be  cited  as  an  authority  to  shew 
that  Commissioners,  acting  for  the  benefit  of  the  public, 
are  not  estopped  by  facts  stated  in  their  own  deed.  But 
that  decision  was  considered  in  the  case  of  Doe  d.  Levy  v. 
Home  (6),  where  it  was  held,  that,  in  ejectment  by  a  second 
mortgagee  of  tolls,  the  Commissioners  were  estopped  from 
setting  up  the  fact  of  the  first  mortgage  to  defeat  the  legal 
estate  of  the  lessor  of  the  plaintiff.  There  the  Court,  after 
adverting  to  the  dictum  of  Ashhwrst,  J.,  in  FairtiUe  d. 
Mytton  V.  Oilbert,  that  "  the  deed  cannot  operate  in  direct 
opposition  to  an  Act  of  Parliament  which  negatives  the 

(a)  2  T.  R  169.  (6)  3  Q.  B.  767. 
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estoppel,"  distinguish  between  a  case  where  the  contract-         1853. 
ing  parties  must  be  presumed  to  have  known  that  what       hohton 
appeared  on  the  face  of  the  instrument  was  not  author-  __-     *• 
ised  by  the  statute,  and  so  to  have  qualified  their  contract  Improvbmknt 
accordingly, — and  where  the  estoppel  is  with  reference  to  iRa 

some  fact  dehors  the  instrument,  and  as  to  which  no  pre- 
sumption of  knowledge  can  arise.  In  Regina  v.  White  (a), 
counsel  having  argued  on  the  authority  oiFaiHiUe  d.  Myfr 
ion  V.  OUberty  "  that  trustees  acting  under  a  statute  are 
not  estopped  by  anything  that  they  have  done  contrary  to 
the  statute;*'  Lord  Denman,  C.  J.,  said,  "We  have  held  that 
this  is  true  only  of  a  statute,  the  contents  of  which  are 
publicly  known;  such  a  statute  is  to  have  effect,  whatever 
dealings  may  take  place;  but  where  the  persons  acting, 
whether  trustees  for  public  purposes  or  not,  have  done  any 
act  which  was  not  known  to  the  parties  with  whom  they 
were  afterwards  dealing,  such  an  act  cannot  prevent  the 
estoppel  arising  from  that  subsequent  dealing."  Here  the 
plaintiff  could  have  no  means  of  knowing  whether  the 
money  was  necessary  for  the  purposes  of  the  Act. 

The  eighth  plea  is  also  bad.  It  does  not  aver  that  any 
fraud  was  practised  upon  the  defendants,  so  that  they 
might  avoid  their  contract;  but  only  states  that,  Morrisson 
and  Mackenzie  being  entitled  to  certain  bonds,  Pooley 
conspired  with  other  persons  to  defraud  Morrisson  and 
Mackenzie;  and  such  conspiracy  caused  the  defendants, 
at  the  request  of  Morrisson  and  Mackenzie,  to  deliver  the 
bond  in  question  to  Pooley,  who  assigned  it  to  the  plain- 
tiff. Those  facts  might  render  the  plaintiff  a  trustee  in 
equity  for  Morrisson  and  Mackenzie,  but  they  afford  no 
defence  at  law.  The  defendants  were  bound  to  deliver 
the  bond  to  Morrisson  and  Mackenzie,  or  to  such  person  as 
they  should  appoint;  and  that  obligation  has  been  fulfilled 
by  the  delivery  to  their  nominee.     It  is  as  if,  to  an  action 

(a)  4  Q.  R 101. 


i 
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1852.  by  a  trustee,  the  defendant  should  plead  that  the  cestui 

HoBTON^  ^^^  trust  forbad  him  to  pay  the  plaintiff.    There  is  neither 

».  precedent  nor  authority  for  this  plea.    Fraud  is  no  defence 

Impkovbmbnt  at  law,  unless  it  has  been  practised  upon  the  party  who^ 

Commission-  ^^  ^j^^^  ground,  seeks  to  defeat  the  contract,  and  by  the 

party  who  attempts  to  enforce  it.  If  Morrisson  and  Mack- 
enzie were  to  sue  the  Commissioners  for  money  lent,  it 
would  be  a  good  defence  to  plead  that  they  gave  a  bond 
according  to  the  directions  of  Morrisson  and  Mackenzie; 
and  it  would  be  no  answer  for  the  latter  to  reply,  that 
they  were  induced  to  give  those  directions  by  the  fraud  of 
a  third  party.  The  election  to  treat  as  valid  or  invalid  a 
transaction  tainted  with  fraud  rests  with  the  person  on 
whom  the  fraud  has  been  committed,  not  with  strangers. 
— He  cited  Campbell  v.  Flemiiig  (a),  Qorgier  v.  Miev%lle(b). 

BramweU  {Honynian  with  him),  contrk. — ^The  seventh 
plea  affords  a  good  defence  to  the  action.  The  Commis- 
sioners are  only  empowered  to  borrow  money  to  enable 
them  to  carry  into  execution  the  purposes  of  the  Acts; 
and  it  is  expressly  alleged,  that  this  bond  was  not  given 
as  a  security  for  money  so  borrowed.  A  Railway  Com- 
pany, incorporated  by  Act  of  Parliament,  and  empowered 
to  raise  money  for  a  particular  purpose,  cannot  lawfully 
appropriate  the  money  to  a  purpose  not  contemplated  by 
the  Act,  however  beneficial  it  may  be  for  the  Company: 
The  East  Anglian  Railway  Company  v.  The  Eastern  Coun- 
ties Railway  Company  (c),  Cage  v.  The  Newmarket  Rail- 
way Company  (d).  If  then  a  Company,  associated  with  a 
view  to  profit,  is  unable  to  divert  its  funds  from  the  spe- 
cified purpose,  much  less  can  the  defendants,  who  are 
trustees  for  the  public  benefit,  borrow  money  for  purposes 
not  authorised  by  the  statutes  under  which  they  profess 
to  act  —  He  then  referred  to  the  45  th  and  112th  sections 

(a)  1  A.&  E.  40.  (c)  21  L.  J.,  C.  P.,  23. 

(6)  3  B.  &  C.  45.  \d)  Q.  B,  E.  T.,  1852. 
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of  the  8  &  9  Vict.  c.  clxxviii.]      Further,  the  defendants  1852. 

are  not  estopped  from  setting  up  this  defence.     The  donee  horton 

of  a  limited  power  cannot,  in  the  exercise  of  it,  extend  ^^TMiNsrsa 

the  power  by  any  act  of  his  own.     It  is  true  that  the  de-  Improvbmbnt 

^      ,  T  .11.  1  Commission- 

fendants  have  put  their  seal  to  this  instrument;  but  as 
the  Acts  do  not  authorise  it,  they  are  not  estopped  from 
shewing  that  fact.     Doe  d.  Levy  v.  Home  {a)  only  shews 
that  the  Commissioners  would  be  estopped  by  the  recital 
of  some  act  done  by  them  within  scope  of  that  authority, 
even  though  the  recital  was  untrue.     But  that  has  no  ap- 
plication here,  for  the  objection  is  that  they  had  no  power 
to  do  what  they  are  stated  to  have  done ;  and  to  allow  an 
estoppel  would  be  to  confer  on  them  powers  beyond  the 
statute.     Then  with  respect  to  the  eighth  plea : — The  de- 
fendants have  a  right  to  avail  themselves  of  any  defence 
Morrisson  and  Mackenzie  would  have  had,  if  Pooley  had 
been  the  plaintiff,  and  Morrisson  and  Mackenzie  the  de- 
fendants.    Whoever  is  sought  to  be  charged  by  a  contract 
tainted  with  fraud,  may  set  up  fraud  as  a  defence.    More- 
over, the  plea  contains  an  allegation  of  fraud  upon  the  de- 
fendants, because  it  states  that  the  bond  was  made  and 
delivered  by  them  to  Pooley.     Pidcock  v.  5isA(>p(6),  and 
Jackson  v.  Duchaire(c),  are  authorities  to  shew  that  a 
contract,  which  is  a  fraud  upon  third  persons,  is  void  as  be- 
tween the  parties  to  it.     It  is  the  same  in  principle  as 
where  a  debtor  secretly  agrees  with  one  of  several  credi- 
tors who  have  executed  a  composition-deed  to  pay  that 
creditor  more  than  the  stipulated  sum,  which  agreement 
is  void  as  a  fraud  upon  the  other  creditors.     It  is  a  sound 
legal   maxim,  ex  dolo  malo   non  oritur  actio:    Broom's 
Maxims,  571.     Lord  Mansfieldy  C.  J.,  in  Holnian  v.  John- 
8on{d),  treats  it  as  a  principle  of  public  policy,  and  ob- 
serves that,  "no  Court  will  lend  its  aid  to  a  man  who 

(a)  3  Q.  B.  757.  (c)  3  T.  R  551. 

(6)  3  B.  &  C.  606.  (o?)  Cowp.  343. 
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1862.  founds  his  cause  of  action  upon  an  immoral  or  an  ille- 
HoRTON  g*l  *^^"  That  principle  has  been  invariably  acted  od. 
vr  ^  WL  [^^^^9  ^'  ^' — '^^^  doctrine  was  carried  to  an  extreme 
Impbovbmint  point  in  CannanY.  Bryce{a)^  where  it  was  held  that  money 
KR8L  lent,  and  applied  by  the  borrower  for  the  express  purpose 
of  settling  losses  on  illegal  stock-jobbing  transactions,  to 
which  the  lender  was  no  party,  could  not  be  recovered 
back  by  him.]  In  Wright  v.  TaUi8Q>\  it  was  held  that 
no  copyright  could  be  acquired  in  a  book  which  was  false- 
ly represented  as  a  translation  from  an  original  work  of 
a  celebrated  author,  in  order  to  impose  upon  the  public 
and  induce  them  to  give  a  higher  price  for  the  copv^  In 
Hardman  v.  WiUcock(c),  an  agent,  to  whom  goods  were 
intrusted  for  sale,  was  allowed  to  set  up  the  fraud  of  his 
principal  and  a  third  person,  in  order  to  defeat  an  action 
by  the  principal  for  the  proceeds  of  the  sale.  Wherever 
fraud  is  practised  on  a  person,  who  in  consequence  in- 
duces a  third  party  to  do  some  act,  the  latter  is  affected 
by  the  fraud,  and  may  set  it  up  as  a  defence.  Paxton  v. 
Popham(d)j  and  The  Gas  LiglU  and  Coke  Company  v. 
Turner  (e),  are  also  authorities  to  shew  that  this  plea  is 
good  on  general  demurrer. 

WiUes  in  reply. — The  East  Anglian  Railway  Company 
V.  The  Eastern  Counties  Railway  Company^  and  Oage  v. 
The  Newmarket  Railway  Company,  were  cases  in  which 
the  funds  of  the  Company  were  appropriated  to  purposes 
wholly  different  from  those  for  which  the  Company  was 
incorporated.  Here  the  plea  is  not,  that  the  money  was 
applied  to  purposes  not  contemplated  by  the  Acts,  but 
that  the  Commissioners  did  not  borrow  the  money  for  the 
purposes  of  the  Acts.  That  however  is  immaterial,  for  they 
are  empowered  to  borrow  what  in  their  judgment  they 

(a)  3  B.  &  Aid.  179.  (d)  9  East^  408. 

(b)  1  C.  B.  893.  («)  6  Bing.  N.  C.  666. 

(c)  9  Bing.  382,  il 
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may  think  necessary.     With  respect  to  the   other  plea,         1852. 
Carr  v.  Keardey  (a)  and  Taylor  v.  Croker(b)  are  authori-       hobton 
ties  to  shew  that  the  facts  therein  stated  do  not  render  the  „,     ^• 
bond  void;  for  there  is  no  fraud  on  the  part  of  the  Com-  Improvwcbnt 
missioners,  and  they  could  never  be  compelled  to  give         n% 
another  to  Morrisson  and  Mackenzie.    The  authorities  re- 
lied on  are  cases  in  which  the  parties  were  in  pari  delicto. 
— He  referred  to  Smith  v.  Cuff(c),  HiU  v.  The  Proprietors 
of  the  Manchester  Water  Works{d)y  Doe  d.  Jones  y.  Jones  (e). 

Pollock,  C.  R — Neither  of  these  pleas  presents  any 
answer  to  the  plaintiff's  claim.  The  first,  in  effect,  states 
that  the  defendants  had  no  power  under  the  statutes  to 
make  the  bond,  and  therefore  they  are  not  bound  by  it. 
That  plea  clearly  cannot  be  sustained.  The  Commissioners 
may  have  thought  it  right  that  the  money  should  be  bor- 
rowed, and,  having  judged  it  necessary,  that  is  sufficient 
to  render  the  transaction  legal. 

The  other  plea  is  worthy  of  more  consideration.  A 
great  deal  of  learning  has  been  introduced  to  shew  that 
the  defendants  may  set  up,  as  a  defence,  the  fraudulent 
conduct  of  third  parties.  In  my  opinion  they  cannot  set 
up  the  defence  raised  by  this  plea.  It  is  not  like  the  case 
where  a  plaintiff  is  seeking  to  enforce  a  contract  with  the 
defendant,  and  fraud  is  disclosed  by  the  plea,  which  shews 
that  there  never  was  any  valid  contract.  In  this  case 
there  is  a  contract,  which,  on  the  face  of  it,  is  perfectly 
legal;  and  the  Commissioners,  by  their  bond,  are  bound 
to  some  one.  Then  it  is  said  that  they  are  not  bound  to 
the  plaintiff,  because  an  arrangement  was  made,  by  which 
they  were  induced  to  give  the  bond  to  a  wrong  person. 
But  that  was  by  the  authority  of  the  right  parties;  and  if 
the  latter  were  imposed  upon,  the  remedy  is  in  a  Court  of 

(a)  4  Eap.  169.  (cO  2  B.  &  Ad.  644. 

(6)  4  Esp.  187.  (e)  5  Exch.  16. 

(c)  6  M.  &  Selw.  160. 
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1B52.        equity.    <Jpon  this  short  ground  I  think  that  the  plea  af- 
H011T0.N       fords  no  answer,  and  that  the  plaintiff  is  entitled  to  judg- 
„-     ••  ment 

wb8tmin6tkr 
Improvvmvnt 

Eftg.     '       Alderson,  B. — ^I  am  of  the  same  opinion.    The  first  of 
these  pleas  does  not  raise  a  proper  issue,  because  the  de- 
fendants are  authorised  by  the  statute  to  borrow  such 
sums  of  money  as  they  shall  judge  necessary  for  the  exe- 
cution of  their  duties;  and  it  is  not  averred  that  they  did 
not  judge  it  necessary  to  borrow  the  sum  for  which  this 
bond  was  given.    The  second  question  is,  whether  the  de- 
fendants are  entitled  to  set  up  the  jus  tertii — ^that  is,  the 
right  of  Morrisson  and  Mackenzie  to  this  bond.     It  is  ad- 
mitted that  Morrisson  and  Mackenzie  did,  in  point  of  fact, 
authorise  the  defendants  to  make  this  bond  in  the  name 
of  Pooley;  but  it  is  said  that  Morrisson  and  Mackenzie 
did  not  give  a  real  authority,  because  they  were  induced 
to  give  the  authority  by  reason  of  fraud.    That  might  be 
a  ground  for  avoiding  the  bond  in  a  Court  of  equity,  or  it 
might  render  Pooley,  or  the  plaintiff  as  his  assignee,  a 
trustee  for  Mackenzie  and  Morrisson,  but  it  affords  no  de- 
fence in  a  Court  of  law. 

Platt,  B. — I  am  of  the  same  opinion.  The  Commis- 
sioners  are  empowered  to  borrow  such  sum  of  money  as 
they  shall  judge  necessary  for  the  purposes  of  the  Acts ; 
and  it  is  not  denied  that  this  bond  was  given  for  a  sum  of 
that  description.  With  regard  to  the  other  plea,  which 
attempts  to  set  up  the  jus  tertii,  in  my  opinion  the  &cts 
there  stated  do  not  avoid  the  bond  as  between  the  parties 
to  this  action,  because  the  nomination  of  Pooley,  as 
obligee,  was  valid  when  it  was  given  by  Morrisson  and 
Mackenzie,  and  acted  on  by  the  defendants.  Therefore, 
the  instrument  was,  at  the  time  of  the  contract,  a  valid 
bond.  Then  it  is  said  that  the  bond  was  fraudulently 
obtained  as  between  Morrisson  and  Mackenzie  and  Pooley. 
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But  how  does  that  affect  the  liability  of  the  defendants?  1852. 

If  Morrisson  and  Mackenzie  had  sued  the  defendants  for  hortom^ 

the  money  borrowed,  the  latter  might  have  pleaded  that  ^• 

they  gave  a  bond  for  the  amount  to  the  person  nominated  Improvsmrnt 

by  Morrisson  and  Mackenzie.    If  there  is  really  any  fraud  >«»f  »«i«m- 
in  the  transaction,  the  remedy  is  in  a  Court  of  equity, 
which  can  do  complete  justice  by  bringing  all  parties  be- 
fore it 

Martin,  B. — I  am  of  the  same  opinion.  This  is  an  ac- 
tion upon  an  instrument  under  seaiy  whereby  the  defend- 
ants have  contracted  to  do  certain  acts;  and  in  order  to 
excuse  themselves  from  performing  them,  they  ought  to 
make  out  a  clear  legal  defence.  Now,  the  instrument  it- 
self states  that  the  defendants  were  authorised  to  borrow 
money  for  the  purposes  of  the  Acts;  and  that,  in  pursu- 
ance of  the  Acts,  they  had  borrowed  the  money  for  which 
this  bond  was  given.  The  first  of  these  pleas  in  effect 
states,  that  the  money  was  not  borrowed  for  the  purposes 
of  the  Acts;  but  I  think  that  the  defendants  are  estopped 
from  setting  up  any  such  defence.  It  has  been  argued 
that  the  doctrine  of  estoppel  does  not  apply  here ;  but  the 
case  of  Hill  v.  The  Proprietors  of  the  Manchester  Wa^er 
Works  (a)  satisfies  me  that  it  does.  The  meaning  of  estop- 
pel is  this — that  the  parties  agree,  for  the  purpose  of  a 
particular  transaction,  to  state  certain  facts  as  true;  and 
that,  so  far  as  regards  that  transaction,  there  shall  be  no 
question  about  them.  But  the  whole  matter  is  opened 
where  the  statement  is  made  for  the  purpose  of  concealing 
an  illegal  contract;  for  persons  cannot  be  allowed  to  escape 
from  the  law  by  making  a  false  statement  That  is  totally 
different  from  this  case ;  for  here  the  contract  itself  is  per- 
fectly legal,  and  though  the  plea  is  not  the  same,  yet  the 
case  is  substantially  the  same  as  that  of  Hill  v.  The  Pro- 

(a)  2  B.  &  Ad.  544. 
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1862.  pt^ietors  of  the  Manchester  Water  Works,  which,   iu  my 

"horton  judgment,  is  good  law  and  good  sense. 

^'  With  respect  to  the  other  plea,  the  defendants  carefully 

Improvbmbnt  abstain  from  saying  that  any  fraud  was  practised  upun 

MM^ioN-  ^j^g^ggi^gg^  j^jj^j  Qjjly  allege  that  it  was  practised  upon 

Morrisson  and  Mackenzie,  whereby  they  were  induced  to 
direct  the  defendants  to  give  the  bond  to  Pooley.  But  no 
authority  has  been  cited  which  shews  that  those  circum- 
stances render  the  bond  void;  and  the  Court  ought  to  be 
slow  to  allow  parties  to  set  up  any  such  defence,  especially 

to  a  contract  under  seal. 

Judgment  for  the  plaintiff 


A  declaration 
stated,  that,  by 
a  deed  between 
B.  of  the  first 
part,  the  de- 
fendants of  the 


The  Guardians  of  the  Poor  of  the  Romford  Union  v. 
The  British  Guarantee  Association. 

Covenant.— The  declaration  stated  that,  by  a  deed 
made  between  W.  Beadle  of  the  first  part,  the  defendants 
of  the  second  part,  and  the  plaintiffs  of  the  third  part^ 
■t!2?]?d  pari,  and  Cprofcrt) ;  after  reciting  that  W.  Beadle  had  been  appoint- 
the  plaintiff  of    ^^  ^q  ^h^  ofiice  of  coUcctor  of  pooT-ratcs  for  the  parishes 

the  third  part,  ,  ,1111,  ., 

after  reciting      of  Barking  and  Dagenham,  and  that  he  had  been  required 

that  B.  had 
been  appointed 

collector  of  poor  rate  for  the  parish  of  D.,  and  that  he  had  been  required  to  find  security  for  the  £uth- 
fal  dischaxse  of  his  duties,  and  that  the  defendants  had  consented  to  give  such  security,  the  defend- 
ants as  surety  did  coTenant  with  the  plaintiffs  that  B.  should  at  all  times,  whilst  he  continued  in  his 
said  office,  &ithfiilly  account  for  all  sums  which  he  should  receive :  And  the  defendants  further  co- 
venanted, **  that  a  certificate  under  the  hand  of  the  auditor  of  the  district,  stating  the  amount  of 
loss,  should  be  conclusive  evidence  against  the  defendants  of  the  truth  of  the  certificate,  and  that  the 
policy  had  become  forfeited  thereby  to  the  amount  of  the  loss  stated  in  such  certificate,  and  should 
form  a  valid  and  binding  charge  and  claim  against  the  defendants,  without  any  further  or  other  proof 
being  given  by  the  plaintifils  in  any  action  of  the  amount  of  such  loss;  or  that  the  same  had  been  oc- 
casioned through  the  defiiult  of  B.  The  declaration  then  averred,  '*  that,  after  the  making  of  the 
deed,  B.  received  divers  monies  which  he  did  not  account  for,  and  that  the  auditor  certified  that  a 
loss  had  been  occasioned  to  the  plaintiffs  by  means  of  the  premises  to  the  amount  of  SOOt,  and  al- 
leged as  a  breach  the  nonpayment  of  that  sum  by  the  plaintiffs.  Plea  to  the  declaration  so  fiv  as 
related  to  the  auditor  having  certified,  that  for  thirteen  years  before  the  making  of  the  deed,  B.  was 
collector,  and  during  that  time  had  not  accounted  for  divers  sums  which  he  received,  and  by  reason 
thereof  was,  at  the  time  of  making  the  deed,  in  arrear;  and  that  the  loss  so  certified  was  the  amount 
of  loss  occasioned  as  well  by  such  arrears  as  by  tlie  non-accounting  in  the  declaration  mentioned: 
without  this,  that  the  auditor  certified  that  a  loss  had  been  occasioned  to  the  plaintiffs  by  means  of 
the  premises  in  the  declaration  mentioned  to  the  amount  of  800/. : — Ileldf  on  special  demurrer,  that 
the  plea  was  bad,  as  being  a  plea  to  the  damage  only. 
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to  find  security  for  the  due  and  faithful  discharge  of  his         1852. 
duties  while  he  should  be  employed  in  the  said  office;  and  guardians  of 
that  the  defendants,  at  his  request,  had  consented  to  rive      Romfohd 

^  ^  ^  Union 

such  security  upon  the  terms  and  subject  to  the  provisoes  v, 

British 

and  conditions  therein  contained;  the  defendants^  as  quarantsm 
surety  for  W.  Beadle,  did  covenant  with  the  plaintiffs  that  Asmciation. 
W.  Beadle  should  and  would,  from  time  to  time  and  at 
all  times  thereafter  whilst  he  continued  in  his  said  office 
of  collector  of  poor  rates,  duly  and  faithfully  discharge  the 
duties  of  the  office,  and  in  particular  should  and  would 
faithfully,  honestly,  and  punctually  account  to  the  plain- 
tiffs for  all  and  every  sum  and  sums  of  money,  bank-notes, 
&c.,  which  he,  whilst  acting  in  his  said  office,  should  from 
time  to  time  receive.  And  the  defendants  further  there- 
by covenanted  with  the  plaintiffs  that  a  certificate,  under 
the  hand  of  the  auditor  of  the  district  within  the  said 
Union,  stating  the  amount  of  any  loss  occasioned  by  the 
acts  or  default  of  any  payment  or  duty  by  W.  Beadle 
while  in  his  said  office,  should  be  sufficient  and  conclu- 
sive evidence  against  the  said  Association  of  the  truth  of 
the  certificate,  and  that  the  policy  had  become  forfeited 
thereby  to  the  amount  of  the  loss  stated  in  such  certifi- 
cate, and  should  form  a  valid  and  binding  charge  and 
claim  against  the  Association,  without  any  further  or 
other  proof  being  given  by  the  plaintiffs  in  any  action  to 
enforce  the  policy  against  the  defendants  of  the  amount 
of  such  damage  or  loss,  or  that  the  same  had  been  sus- 
tained, incurred,  or  occasioned  by  and  through  the  acts 
or  act  or  default  of  W.  Beadle.  Averments,  that,  after 
the  making  of  the  deed,  and  whilst  W.  Beadle  continued 
in  his  said  office  of  collector,  he  did  not  faithfully,  &c., 
account  to  the  plaintiffs  for  divers  sums  of  money,  amount- 
ing to  2000t,  which  ^he,  whilst  acting  in  his  said  office, 
and  after  the  making  of  the  said  deed,  did,  from  time  to 
time,  by  virtue  of  his  office,  receive  for  poor-rates  of  the 
said  parishes;   and  although  a  reasonable  time  for  W* 
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British 
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1862,        Beadle  to  account  for  the  said  money  had  elapsed,  and  he 
Guardians  of  ^^  requested  SO  to  do,  yet  he  had  not  accounted  for  the 

said  sums,  but  had  converted  the  same  to  his  own  use,  of 
which  the  defendants  had  notice,  and  were  requested  to 
pay  the  loss  to  the  extent  of  800Z. ;  and  E.  Banks,  the  au- 
ditor for  the  said  district,  afterwards  certified  under  his 
hand  to  the  plaintiff's  and  defendants,  that  a  loss  had 
been  occasioned  to  the  plaintiffs  by  means  of  the  premises, 
to  the  amount  of  800/.,  of  which  the  defendants  had  no- 
tice.    Breach,  non-payment  of  the  said  sum  of  800/. 

Plea  to  the  declaration,  so  far  as  it  relates  to  E.  Banks 
having  certified,  that,  for  and  during  divers,  to  wit,  thirteen 
years  next  before  the  making  of  the  deed  and  policy,  W. 
Beadle  had  been  and  was  collector  of  poor  rates  for  Bark- 
ing and  Dagenham  aforesaid,  having  been  duly  appointed 
to  the  office  of  collector,  and  having,  during  all  that  time 
and  until  the  making  of  the  deed  or  policy,  continued  in 
the  office,  and  during  the  said  time  W.  Beadle  had  not, 
according  to  his  duty  in  that  behalf,  accounted  for  or  paid 
divers  monies,  to  wit,  the  amount  of  800/.,  which  he  had 
received  during  the  time  aforesaid  by  virtue  of  his  office, 
and  was,  by  reason  thereof,  before  and  at  the  time  of 
the  making  of  the  deed  or  policy,  in  default  and  arrear  in 
respect  of  the  monies  so  received  by  him,  to  wit,  800/. 
That  the  amount  of  the  loss  which  E.  Banks  so  certified 
was  the  amount  of  loss  occasioned  as  well  by  and  in  re- 
spect of  such  default  and  arrears,  as  by  and  in  respect  of 
such  non-accounting  by  W.  Beadle,  as  in  the  declaration 
mentioned:  without  this,  that  E.  Banks  certified  that  a 
loss  had  been  occasioned  to  the  plaintiffs  by  means  of  the 
premises  in  the  declaration  mentioned,  to  the  amount  of 
800/.,  modo  et  forma.     Concluding  to  the  country. 

Special  demurrer,  assigning  for  cause  (amongst  others), 
that  the  plea  was  pleaded  to  damages  and  not  to  cause  of 
action. — Joinder  in  demurrer. 
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Willes  appeared  in  support  of  the  demurrer;  but  the 
Court  called  on 

O'Malley  (Whitmore  with  him)  to  support  the  plea. — 
The  plea  affords  a  good  defence  to  so  much  of  the  declara- 
tion as  it  professes  to  answer.     The  plaintiffs'  cause  of  ac- 
tion is  founded  on  the  auditor's  certificate  that  there  was 
a  loss  of  800t,  for  which  the  defendants  were  responsible. 
But  the  inducement  of  the  plea  shews  that  part  of  the 
loss  so  certified  arose  from  the  default  of  the  collector  be- 
fore the  policy  was  granted,  and  for  which,  therefore,  the 
defendants   are   not  responsible.      That  amounts  to  an 
argumentative  denial  that  the  auditor  certified  a  loss  to 
the  extent  of  800Z.  by  means  of  the  premises  mentioned 
in  the  declaration,  and  so  the  plea  properly  concludes 
with  a  special  traverse  to  that  effect.      [Alderson,  B. — 
The  auditor's  certificate  is  only  evidence  of  the  amount 
of  damage.     Pldtt,  B. — Would  the  declaration  have  been 
good  if  it  Ead  stated  that  the  defendants  were  indebted 
by  reason  of  the  certificate,  without  shewing  any  default 
on  the  part  of  the  collector?]     The  plaintiffs  have  treated 
this  as  a  covenant  on  the  part  of  the  defendants  to  pay 
whatever  damage  the  auditor  shall  find  that  the  plaintiffs 
have  sustained ;  then,  in  order  to  shew  that  they  rely  on 
the  certificate,  and  having  thus  rendered  it  material,  the 
defendants  are  entitled  to  traverse  it.     [Alderson^  B. — 
They  can  only  traverse  the  fact  of  the  making  of  the  cer- 
tificate.    This  plea  attempts  to  put  in  issue  the  amount 
of  loss  which  the  defendants  have  agreed  shall  be  proved 
fby  the  certificate.]     Upon  the  face  of  the  declaration,  it 
appears  that  there  was  a  valid  certificate  to  the  extent  of 
800/.;  the  plea  shews  that  there  was  not.     Unless  this 
statement  be  traversed,  the  plaintiffs  at  the  trial  might 
claim  a  verdict  for  800/.,  without  offering  any  evidence  of 
the  amount  of  loss,  on  the  ground  that  it  was  admitted 
on  the  record.      [Alderson,   B. — If  the  statement  were 
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1852.         stnick  out  of  the  declaration,  it  would  nevertheless  be 

Romford 
Union 

V, 

Bbiwrh       amend,  by  withdrawing  the  plea. 

Guar ANTES 
Association. 

Amendment  accordingly. 


Upon  the  suggestion  of  the  Court,  O'MaUey  elected  to 


Jane  5. 


Fuller  and  Others  v,  Eablb. 


Life  Assurance  Company/'  with  the  payment  of  a  judg- 
ment debt  due  from  the  defendant  to  the  plaintiffs.  The 
matter  came  on  for  hearing  before  Pollock^  C.  B.,  in  Hilary 
Vacation,  when  he  directed  a  reference  to  the  Master,  who 


The  defendant,  XN  this  case,  Martin,  B.,  at  Chambers,  had  made  an  order 
owner  of  shares  nIsi,  Under  the  1  &  2  Vict.  c.  110,  s.  14,  charging  certain 
Compw  de-     shares  in  a  Joint-stock  Company,  called  the  "  Professional 

posited  the  cer- 
tiBcate  with  E. 
as  a  security 
for  money  ad- 
Tanced.     The 
defendant  af- 
terwards bor- 
rowed a  further    now  made  the  following  report: 

sum  from  an 
insurance  office, 
and  executed 
to  C,  one  of 
his  sureties 
on  that  occa- 
sion, with  the 
consent  of  E., 
who  was  the 
other  surety,  a 
transfer  of  the 
shares,  accom- 


The  Professional  Life  Assurance  Company  is  a  Joint- 
stock  Company,  which  was  completely  registered  under 
the  7  &  8  Vict.  c.  110,  the  shares  being  transferable  pur- 
suant to  the  Act  and  the  deed  of  settlement.  In  June, 
1848,  the  defendant  obtained  from  a  Mr.  Elderton,  who 
had  been  his  attorney,  a  loan  of  lOOZ.,  to  enable  him  to 
.  , ,       ,     purchase  200  original  shares  in  the  Company.     He  was 

panied  by  a  de-   *  ....  i  . 

clanition  of  the  then,  and  is  still,  indebted  to  Mr.  Elderton  in  an  amount 
transfer,  and  which,  together  With  this  lOOZ.,  exceeds  the  present  value 
delivered  both    ^f^m  shares.     The  lOOt  was  advanced  by  Mr.  Elderton 

instruments  to      ^  ^  x,  «w  * 

C.  The  money  in  1848.  The  200  shares  were  thereupon  allotted  to  the 
paid  to  the  in-  defendant,  and  were  entered  in  his  name  in  the  books 
S^ckhn^'it    ^^  ^^^  Company.     The  certificates  of  these  shares  were  at 

from  E.  and  C, 

when  C.  requested  the  insurance  office  to  transfer  the  shares  into  his  name,  which  they  refiued  to 
do,  on  the  ground  that  they  had  been  previously  served  with  a  judge's  order  nisi  to  charge  the  shares : 
— HM^  that  the  shares  were  properly  charged  as  shares  standing  in  the  defendant^  name  **  in  hia. 
own  right,"  within  the  meaning  of  the  1  &  2  Vict  c  110,  s.  14. 
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tlic  same  time  deposited  by  the  defendant  with  Elderton         18A8. 
as  a  security  for  the  entire  amount  due  to  him,  and  they 
have  remained  in  his  custody  ever  since.      In  August, 
1850,  notice  not  to  part  with  these  shares  was  given  by 
Elderton  to  the  Company.     In  June,  1851  (for  the  pur- 
pose of  paying  part  of  his  debt  to  Elderton),  the  defend- 
ant, through  Elderton,  negotiated  a  loan  of  1 751.  from  the 
**  Age  Life  Assurance  Company,"  in  which,  at  the  same 
time,  he  insured  his  life,  and  Elderton  and  Mr.  Cockell,  a 
director  of  the  last-mentioned  olGce,  who  was  aware  of  the 
object  of  the  loan,  as  sureties  for  the  defendant,  joined  with 
him  in  a  bond  to  the  office,  conditioned  for  the  payment 
of  the  insurance  premiums,  and  the  repayment  of  the  loan 
by  instalments,  and  by  which,  in  the  event  of  any  instal- 
ment not  being  paid,  the  whole  amount  was  to  become 
due.     The  defendant,  at  the  same  time,  as  an  indemnity 
to  Cockell,  with  the  consent  of  Elderton,  executed  a  trans- 
fer of  the  200  shares  in  the  Professional  Life  Assurance 
Compan}'  to  Cockell,  in  the  form  prescribed  by  the  7  &  8 
Vict  c.  110.     He  also  signed  a  declaration  to  accompany 
the  same,  stating  the  terms  of  the  transfer,  and  deliver- 
ed them  both  to  Cockell;  it  being  also  understood  at  the 
time,  between  Elderton  and  Cockell,  that,  should  the  lat- 
ter ultimately  sustain  any  loss,  he  should  be  indemnified 
by  the  former.     Upon  the  second  instalment  under  the 
bond  becoming  due  in  December  last,  it  was  not  paid  by 
the  defendant;  and  Elderton  and  Cockell  thereupon  re- 
ceived a  notice  from  the  Age  Office,  claiming  the  whole 
amount  of  the  bond  from  them.     On  the  4?th  of  February 
last,  Cockell  lodged  the  transfer  to  him  of  the  200  shares 
at  the  office  of  the  Professional  Life  Assurance  Associa- 
tion, and  requested  the  officer  to  transfer  the  shares  into 
his  name;  which  the  officer  refused  to  do,  on  the  ground 
that  he  had  been  previously  served  with  a  copy  of  the 
order  of  Martin,  B.,  and  had  also  received  the  notice  from 
Mn  Elderton  before  mentioned.     The  shares  are,  there- 
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1852.        fore,  standing  in  the  books  of  the  Company  in  the  name 
of  the  defendant. 

Under  these  circumstances,  if  your  Lordships  should  be 
of  opinion  that  the  shares  were  chargeable  in  these  actions 
at  any  time  before  a  transfer  was  made  in  the  books  of 
the  Company,  I  do  report  that  there  were  at  the  time  of 
the  making  of  the  said  order  of  Martin^  B.,  200  shares,  to 
which  this  said  order  could  apply.  But  if  your  Lordships 
should  not  be  of  that  opinion,  then  I  do  report  that  there 
were  not,  at  the  time  of  the  making  of  the  last-mentioned 
order,  any  shares  to  which  the  same  could  apply. 

The  Master's  report  having  been  read, 

D,  Keane,  on  behalf  of  Cockell,  shewed  cause  against 
the  order  of  Martin^  B.  (a) — The  order  ought  to  be  dis- 
charged. The  J  &  2  Vict.  c.  110,  s.  14,  empowers  a  Judge, 
on  the  application  of  a  judgment  creditor,  to  charge  with 
the  payment  of  the  amount  of  the  judgment  any  stock  or 
shares  of  the  judgment  debtor  "  standing  in  his  name  in  his 
own  right,  or  in  the  name  of  any  person  in  trust  for  him." 
These  shares  were  not,  at  the  time  the  order  was  made, 
standing  in  the  name  of  the  defendant  in  his  own  right 
Some  light  is  thrown  on  the  meaning  of  the  expression 
by  the  language  of  the  Stock-jobbing  Act,  7  Geo.  2,  c.  8, 
s.  8,  which  renders  void  all  contracts  for  stock,  which 
the  persons  contracting  shall  not,  at  the  time  of  the  con- 
tract, "  be  actually  possessed  of  or  entitled  unto,  in  his, 
her,  or  their  own  right,  or  in  his,  her,  or  their  own  name 
or  names,  or  in  the  name  or  names  of  a  trustee  or  trustees 

(a)  The  Court  expressed  an  6ic/;^e,lL.M.&P.102;  button  the 

opinion,  that,  according'  to  the  suggestion  of  the  Court^  the  case 

authority  of  Brawn  v.  Bam/ordy  was  heard  before  Martin^  B.,  ait- 

9  M.  &  W.  42,  they  had  no  ju-  ting  alone.    Witham  v.  Lynek,  1 

risdiction  to  hear  the  case.  Coun-  Exch.  391;  and  Burgh  v.  Sdio- 

sel  referred  to  the  observations  field,  9  M.  &  W.  478,  were  cited, 
of  MatdCy  J.,  in  Robinson  v.  Bur- 
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to  their  use."  That  points  to  the  distinction  between  the  1852. 
two  cases:  the  words  "in  their  own  right"  designating 
stock  of  which  they  are  the  absolute  owners,  and  the 
words  "  in  their  name  "  referring  to  stock  the  real  owner- 
ship of  which  is  vested  in  some  other  person.  The  ex- 
pression "  in  his  own  right  "  occurs  again  in  the  88th  sec- 
tion of  the  1  &  2  Vict.  c.  110,  which  provides  for  the  case 
of  an  insolvent  who  refuses  to  transfer  stock  or  property 
which  cannot  be  taken  in  execution,  and  to  which,  after 
adjudication,  he  shall  have  become  entitled  "  in  his  own 
right."  But,  in  the  99th  section,  which  prescribes  the  mode 
of  proceeding,  where,  after  the  insolvent's  discharge,  any 
other  person  shall  become  possessed  of  the  insolvent's  pro- 
perty, the  words  used  are  "any  property  whatsoever  belong- 
ing to  such  insolvent,  or  held  in  trust  for  him  or  for  his  use 
and  benefit,  or  to  which  such  insolvent  shall  be  in  any 
way  entitled"  Here  the  defendant  has  done  all  in  his 
power  to  divest  himself  of  the  property  in  the  shares;  for 
he  has  executed  a  transfer  to  Cockell,  and  that  assignment 
a  Court  of  equity  would  enforce,  even  as  against  a  subse- 
quent purchaser  for  a  valuable  consideration  and  without 
notice:  Fortescue  v.  Bamett(a).  Moreover,  the  defend- 
ant has  parted  with  the  certificates,  which,  by  the  52nd 
section  of  the  Joint-stock  Companies  Registration  Act, 
7  &  8  Vict,  a  110,  are  prima  facie  evidence  of  title.  The 
plaintiff  will  rely  on  the  54th  section  of  the  7  &  8  Vict, 
c.  110,  which  requires  certain  formalities  to  be  observed 
upon  the  transfer  of  shares ;  but  those  are  for  the  protec- 
tion of  the  Company,  and  a  transferree  cannot  avoid  his 
contract  because  they  have  not  been  performed :  Bumes 
V.  Pennell  (6).  The  case  of  The  London  and  Brighton  Rail- 
way Company  v.  Fairdough  (c)  turned  on  the  particular 
enactments  of  the  statute  incorporating  the  Company. 
The  defendant's  interest  in  the  shares  is  similar  to  that  of 

(a)  3  My.  &  K.  36.         (b)  2  H.  L.  Caa.  497.        (c)  2  M.  &  G.  674. 
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1852.  a  person  who  has  created  a  trust  in  favour  of  himself  aod 
another,  which  is  not  the  subject  of  an  execution  within 
the  29  Car.  2,  c.  3,  s.  10:  Doe  d.  Hull  v.  GreenhUl(a).  In 
the  event  of  the  defendant's  bankruptcy,  these  shares 
would  not  pass  to  his  assignees,  Smith  v.  SmiUi  (i),  or  at  all 
events  they  would  only  pass  on  the  ground  that  he  was 
the  reputed  and  not  the  real  owner  of  them :  Nelson  v.  The 
London  Assurance  Company  (c).  Ex  parte  Waikins  (d). 

BoviU  for  Elderton.— The  14th  section  of  the  1&  2  Vict 
c.  110,  does  not  apply  where  the  judgment  debtor  is  not  the 
beneficial  owner  of  the  property,  but  a  mere  trustee  for 
some  other  person.  Here  there  was  a  bona  fide  debt  due 
from  the  defendant  to  Cockle  and  Elderton,  who  were  in 
the  situation  of  equitable  mortgagees  of  the  shares.  The 
phrase  *'  standing  in  his  own  name "  means,  having  the 
sole  right  of  ownership. 

Montague  Smith  appeared  for  the  plaintifi^s,  in  support 
of  the  order;  but  was  not  called  upon. 

Martin,  B. — The  order  for  charging  the  shares  must  be 
absolute.  The  defendant's  name  appears  on  the  register 
of  shareholders  as  the  holder  of  these  shares.  It  was  per- 
fectly competent  for  him  to  have  completed  the  transfer  in 
the  mode  required  by  the  54th  section  of  the  7  &  8  Vict  c. 
110;  but  until  he  has  done  so,  and  his  name  is  erased  from 
the  register  of  shareholders,  he  remains  liable  for  calls,  and 
is  entitled  to  all  the  privileges  and  benefits  of  a  share- 
holder. Then  the  question  is,  whether  the  shares  are 
standing  in  the  defendant's  name  in  his  own  right.  If, 
indeed,  it  had  appeared  that  he  was  simply  a  trustee,  the 
point  might  have  admitted  of  some  doubt ;  but  at  law  he 
is  entitled  to  the  shares  as  against  every  one.    Then  a  ere- 

(a)  4  B.  &  Aid.  684.  (c)  2  S.  &  S.  292. 

(h)  2  C.  &  M.  231.  {d)  2  Mont  &  A.  348. 


TBINITY  TEBM,   15  VICT.  801 

ditor  obtains  a  judgment,  and  seeks  to  charge  the  shares  1852. 
witlAhe  payment  of  that  debt  In  order  to  enforce  that 
he  must  proceed  in  a  Court  of  equity ;  and  then,  if  the  value 
of  the  shares  is  only  sufficient  to  satisfy  the  judgment  debt, 
the  other  creditors  get  nothing,  but  if  there  is  any  surplus 
thev  are  entitled  to  it  This  view  is  confirmed  by  the  14th 
section  of  the  1  &  2  Vict  c.  110,  which  enacts,  that  no  dis- 
position of  stock  or  shares  by  a  judgment  debtor,  after  a 
conditional  order  has  been  obtained,  shall  be  valid  as 
against  a  judgment  creditor.  Doe  d.  HaU  v.  OreenhiU^ 
which  has  been  referred  to,  has  no  application,  for  in  that 
case  there  was  a  further  trust  to  be  performed  with  refer- 
ence to  the  property  taken  in  execution.  The  Stock  Job- 
bing Act  is  very  different  from  the  statute  in  question, 
the  object  of  the  former  being,  that  no  person  should  sell 
stock  unless  he  had  dominion  over  it  Again,  the  cases 
as  to  reputed  ownership  under  the  Bankrupt  Act  have 
no  bearing  on  the  point,  or,  if  they  have,  they  are  rather 
in  favour  of  the  plaintiff.  Although  the  88th  and  89th 
sections  of  the  J  &  2  Vict  c.  110,  use  similar  language  to 
the  14th  section,  yet  they  use  it  in  a  very  different  sense. 
The  order  will  therefore  be  absolute. 

Montague  Smith  applied  for  costs,  on  the  authority  of 
Dempster  v.  The  Earl  of  OlengaU  (a). 

Rule  absolute,  with  costs. 

(a)  4  IriBh  Jur.  20. 
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2^    2g  Holmes  v.  Sixsmith. 

A  document,     AflSUMPSIT  for  money  had  and  received,  and  on  an 
to^bfaS^^I^   account  stated.     Plea,  non  assumpsit,  and  issue  thereon. 
inent,and  j^^  ^^^  trial,  before  CresswM^  J.,  at  the  last  Liveipool 

is  valid  upon 

the  fiioe  of  Assizes,  it  appeared  that  the  action  was  brought  to  recoTer 

b  tc^d^  in  the  sum  of  lOOi.,  which  had  been  deposited  with  the  de- 

2bewAe  tnuu-  fe^^d*"^*  ^  stakeholder,  under  the  following  circumstances : 
action  with  The  plaintiff,  being  the  owner  of  a  fast  trotting  horse 

which  it  ii  con-  ^_        ,,-•••.  -•  i        ^.  ^•^v 

nected  to  be  a  named  "  Jackej, .  had  inserted  an  advertisement  in  the 

riblJ^aUh^h"  newspapers,  in  which  he  offered  to  run  his  horse  against 

'"*^^*  any  other  horse,  upon  certain  terms.    In  pursuance  of  this 

entered  into  a  advertisement,  a  person  of  the  name  of  Taylor  offered  to 

mTnr^tnr  run  a  horse  named  "  Flying  Cloud,"  the  property  of  a  Mr. 

noM^^cmes  Williams,  and  which  he  represented  to  have  never  per- 

upon  certain  formed  in  public,  against  "  Jackey."    The  plaintiff  accept- 

temUa  and  he 

depoiited  the  ed  the  challenge,  and  the  terms  of  the  race  were  embodied 
tt^e'with  the  i^  &  written  agreement,  and  the  sum  of  1002.  was  deposited 
defendant         y^^  ^j^^  defendant  as  stakeholder.    The  race  came  off, 

The  laoe  was 

ran,  and  the  and  the  plaintiff's  horse  was  beaten ;  but  it  was  afit;erwards 
wa»heaten;Ut  discovered  that  "Flying  Cloud"  was  a  celebrated  Amen- 
dL^i^hLt  can  horse,  that  his  real  name  was  the  "  Oneida  Chief," 
the  whole  tian».  ^n^  that  his  leffs  had  been  dyed  to  favour  the  deception. 

action  was  a  .      ,         ^^  ''  ^         ^ 

concocted  The  plaintiff  thereupon  gave  the  defendant  notice  not  to 

in  an  action  to  P^y  OYeT  the  sum  SO  deposited  in  his  hands,  and  demand- 
STBtoieTafter  ^^  ^  retum  of  his  money,  which  was  refused.  The  plain- 
notice  giyen       tiff  rested  his  action  upon  two  grounds :  first,  on  the  enround 

not  to  pay  the  .  ,  , 

amount  oyer,  that  these  trotting  matches  were  illegal;   and  secondly, 

instenmcn^^ia"  that  the  whole  transaction  was  a  fraud  upon  him,  and 

^»°«^-  therefore  not  binding.     The  learned  Judge  was  of  opinion 

properiy  ad-  that,  siucc  the  8  &  9  Vict  c.  109,  the  transaction,  in  the 

dence  in  proof  absence  of  fraud,  was  not  illegal     The  plaintiff's  counsel 

ofthefiaud.  ^jj^n  stated,  that  he  relied  upon  fraud,  and  tendered  in 

evidence  the  following  unstamped  paper,  to  shew  the  terms 
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on  which  the  race  was  to  be  run,  and  as  a  link  in  the  chain        1852. 

of  fraud:  ^^^^ 

"Liverpool,  12th  Nov.  1851.  r. 

" Match  for  100  sovereigns  a  side;  Mr.  Richard  Holmes 
agrees  to  trot  his  Chestnut  Cob  '  Jackey,'  under  14  hands, 
against  Mr.  John  Williams'  Chestnut  Horse '  Flying  Cloud,' 
15  hands  1  inch  high,  three  miles  on  a  road,  on  Tuesday, 
the  25th  inst ;  the  road  and  time  to  be  named  by  Messrs. 
J.  Taylor  and  J.  Ellis.  Mr.  Holmes'  driver  is  to  weigh  9 
stone  7  lbs.  Mr.  Williams'  horse  to  be  either  ridden  or 
driven,  and  is  to  carry  or  draw,  in  addition  to  9  stone  7 
lbs.,  7  lbs.  for  every  inch  his  horse  is  above  'Jackey's' 
height;  in  case  of  breaking,  the  horse  or  horses  to  be  im- 
mediately pulled  into  trot  302.  each  to  be  now  deposited, 
and  the  remainders  to  be  made  good  on  Monday  the  24th 
inst.,  at  Mr.  Richard  Holmes'  house  (the  '  Tiger'  Vaults) 
between  the  hours  of  7  and  8  in  the  evening.  Either  party 
failing  to  produce  his  money  at  the  appointed  time,  to  for- 
feit the  amount  deposited  to  the  party  who  produces  his 
foil  stakea    Mr.  Samuel  Brookes  to  be  stakeholder. 

R  W.  Holmes, 

p.  p.  John  Williams, 

W.  TiLSTON." 

This  document  was  objected  to  on  the  part  of  the  de« 
fendant,  on  the  ground  that  it  ought  to  have  been  stamped 
as  an  agreement  The  learned  Judge  admitted  it;  and  a 
verdict  was  found  for  the  plaintifiP,  with  leave  to  the  de- 
fendant to  move  to  set  that  verdict  aside,  and  to  enter  a 
nonsuit 

Wilkins,  Serjt,  in  last  Term,  obtained  a  rule  nisi  accord- 
ingly. 

KnofdeSf  Edward  JameSy  and  T,  Jones,  now  shewed 
cause. — ^The  document  was  properly  admitted  in  evidence, 
although  unstamped;  for  it  was  offered  for  the  purpose  of 

G  G  0  2 
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1852.        defeating  the  transaction  of  which  it  formed  an  ingredient, 
HoLMBs      by  shewing  that  it  was  altogether  a  fraud  upon  the  plain* 
Sl^smith.      ^^    ^^^  document,  therefore,  was  not  relied  upon  as  an 
agreement,  and  as  such  binding  upon  the  parties  to  it^ 
within  the  true  meaning  of  the  Stamp  Act,  but  for  a  pare- 
I7  collateral  purpose.    The  plaintiff  based  his  action  upon 
the  fraud  practised  upon  him,  and  this  paper  was  a  link 
in  the  chain  of  proof  by  which  the  fraud  was  sought  to 
be  established.    In  Coppock  v.  Bower  (a),  an  unstamped 
written  agreement  was  offered  in  evidence  for  the  pur- 
pose of  insisting  upon  the  illegality  of  the  transaction,  in 
answer  to  an  action  for  a  sum  of  money  agreed  to  be  paid 
under  it,  and  it  was  held  to  have  been  properly  admitted. 
Lord  AbififfeTy  C.  B.,  in  his  judgment,  expounds  the  princi- 
ples upon  which  the  document,  under  such  circumstances, 
cannot  with  propriety  be  excluded,  where  it  is  offered, 
not  for  the  purpose  of  setting  it  up  and  of  establishing  it^ 
but  in  order  to  destroy  it  altogether.    He  says — "  The  ob- 
ject of  both  the  statute  and  common  law  would  be  de- 
feated, if  a  contract,  void  in  itself,  could  not  be  impeached, 
because  the  written  evidence  of  it  is  unstamped,  and  there- 
fore inadmissible.    If  that  were  so,  a  party  entering  into 
such  agreement  might  avoid  the  consequences  of  its  ille- 
gality, by  taking  care  that  no  stamp  should  be  affixed  to 
it/'  and  in  a  subsequent  part  of  his  Lordship's  judgment, 
in  speaking  of  the  object  of  the  Stamp  Acts,  he  adds, ''  They 
are  made  to  prevent  persons  from  availing  themselves  of 
the  obligatory  force  of  an  agreement  unless  that  agree- 
ment is  stamped."    And  Alderson,  R,  says,  "The  statute 
enacts  that  a  stamp  is  necessary  upon  an  agreement,  whe- 
ther the  same  shall  be  only  evidence  of  a  contract,  or  obli- 
gatory upon  the  parties  from  its  being  a  written  instru- 
ment    Taking  the  whole  together,  it  must  be  implied 
that  a  stamp  is  unnecessary,  where  the  instrument  shews 

(a)  4  M.  &  W.  36*1. 


V, 
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no  contract  in  law,  and  cannot  be  enforced  between  the  par^  1852. 
tiea  ....  Now  here  the  written  papers  were  not  obli-  holmbh 
gatory  between  the  parties,  and  they  were  put  in  evidence 
to  shew  what  is  called  a  void  agreement,  but  which,  un- 
der the  circumstances,  is  no  agreement  at  all.''  That  de- 
cision governs  the  present  case.  If  the  plaintiff's  horse 
had  been  successful  in  the  race,  and  he  had  sought  to  re- 
cover the  amount  of  the  stakes  by  relying  upon  the  agree- 
ment, the  instrument  could  not  have  been  given  in  evi- 
dence unstamped :  for  there  the  plaintiff  would  have  en- 
deavoured to  enforce  the  transaction  upon  the  validity  of 
the  agreement.  Reg.  v.  Ghmpertz  (a)  is  an  additional  and 
direct  authority  in  favour  of  the  admission  of  an  un- 
stamped document  which  is  tendered  with  a  view  of  im- 
peaching a  transaction.  That  was  an  indictment  for  a 
conspiracy  to  defraud  the  prosecutor,  by  inducing  him  to 
accept  certain  bills  of  exchange;  and  a  wtoant  of  at- 
torney, which  had  been  given  to  him  to  induce  him  to 
accept  the  bills,  was  held  properly  receivable  in  evidence, 
though  unstamped.  Lord  Denman,  C.  J.,  after  adverting 
to  the  injurious  results  that  would  follow  from  the  re- 
jection of  such  instruments,  by  protecting  and  encouraging 
frauds,  proceeds  to  say,  that  "where  the  object  of  the  evi- 
dence is  not  to  enforce  or  set  up  the  instrument  as  a  valid 
instrument,  but  merely  to  shew  that  it  was  part  of  a  scheme 
of  fraud,  and  so  to  use  it  for  a  purpose  collateral  to  the  ob- 
ject  apparent  on  the  face  of  it,  there  are  many  cases  in 
which  it  has  been  held  that  a  written  instrument,  requir- 
ing a  stamp  but  unstamped,  is  admissible.  On  the  other 
hand,  if  there  be  any  allegation  to  the  proof  of  which  an 
instrument  available  in  law  is  necessary,  or  if  it  be  ten- 
dered as  such  instrument,  unless,  as  in  forgery,  it  be  itself 
the  subject  matter  of  the  charge,  then  it  cannot  be  re- 
ceived unstamped,  if  of  a  nature  requiring  a  stamp.    The 

(a)  9  Q.  B.  824. 


V. 
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1852.  distinction  is  well  known,  and  it  is  needless  to  cite  the 
HoLMBs  cBsea  which  establish  it/'  Sweeting  v.  Halse  (a)  may  be 
relied  upon  by  the  defendant;  but  that  case  is  distinguidi- 
able  from  the  present,  for  there,  as  Tindal,  C  J.,  said  in 
Smart  v.  Nokes  (b),  the  instrument  was  tendered  "  to 
prove  an  eadsting  contract  between  the  parties/'  KeaUe 
v.  Payne  (c)  and  Entiuwen  v.  Hoyle  (d)  fully  support  the 
principle,  that  an  instrument  tendered  to  prove  the  trans- 
action void  by  reason  of  fraud  cannot  be  rejected  for  the 
want  of  a  stamp.  In  WiUiams  v.  Oerry  (e),  which  at  first 
sight  appears  adverse  to  the  plaintiff's  view,  the  rejected 
instrument  was  relied  upon  as  valid;  but  the  principle 
now  contended  for  is  fully  admitted  to  be  correct  in  the 
judgments  delivered  by  the  several  members  of  the  Ck>urt 

WiUnna,  Seijt,  and  /.  Henderson,  in  support  of  the  rule 
— ^Where  an  instrument  is  capable  of  being  enforced  against 
any  of  the  parties  to  it  as  an  agreement,  it  cannot  be  giv- 
en in  evidence  unless  it  is  properly  stamped.  In  some  of 
the  cases  relied  upon,  the  validity  of  the  instrument  itself 
was  impeached  Upon  that  ground  the  decision  in  Cap- 
pock  V.  Botver  (/)  proceeded.  There  the  agreement  was 
invalid  upon  the  face  of  it.  In  Reg.  v.  OompertZj  the  war- 
rant of  attorney  was  not  binding,  as  it  was  given  for  an 
illegal  purpose.  The  Stamp  Act  was  passed  with  a  view 
to  benefit  the  revenue,  and  therefore  ought  to  be  obeyed 
in  those  cases  where  the  parties  are  enabled  to  follow  its 
requirements.  Here  the  instrument  is  good  upon  the  face 
of  it,  and  would,  at  all  events,  be  binding  upon  one  of  the 
parties.  It  is  admitted,  that  if  the  plaintiff's  horse  had 
won  the  race,  and  the  plaintiff  had  sued  for  the  stakes, 
the  agreement  must  have  been  stamped.     [Martin^  R — 


(a)  9  B,  &  C.  365.  (d)  16  Jur.  272. 

(6)  6  M.  &  Or.  911,  (e)  10  M.  &  W.  296. 

(c)  8  A.  &  E.  655.  (/)  4  M.  &  W.  361. 
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Suppose  the  plaintiff  had  in  the  first  instance  relied  upon 
the  fact  that  his  horse  had  won  the  race,  but  afterwards  it 
turned  out  that  the  horse  had  been  beaten,  could  he  treat 
the  transaction  as  fraudulent,  and  rest  upon  the  instru 
ment  as  invalid?]  It  is  submitted  that  he  could  not 
The  parties  ought  not  to  be  permitted  at  their  option  to 
treat  an  instrument  as  an  agreement  or  as  a  nullity. 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  this  rule  must 
be  discharged.  This  case  is,  in  reality,  not  distinguishable 
from  that  oiReg,  v.  Gompertzifi).  The  question  there  arose 
upon  a  warrant  of  attorney,  which,  on  the  face  of  it,  was 
a  good  and  valid  instrument,  and  which,  as  such,  required 
a  stamp,  but  had  not  one.  Here  the  question  turns  upon 
an  agreement,  which,  as  far  as  the  instrument  is  concern- 
ed, is  likewise  legal;  and  the  only  ground  for  impeaching 
it  is,  that  the  plaintiff  became  a  party  to  it  by  means  of 
a  gross  fraud;  and  the  question  is,  whether,  where  a  par* 
ty  by  fraud  induces  another  to  enter  into  a  written  agree- 
ment, it  is  necessary  that  the  party  imposed  upon  should 
have  the  instrument  stamped,  before  he  is  in  a  position  to 
demand  his  money  on  the  ground  of  fraud.  I  entirely  con- 
cur with  the  decision  of  the  Court  of  Queen's  Bench  in 
Reg.  V.  OompertZf  and  I  think  that  an  agreement  does  not 
require  a  stamp  unless  it  is  used  as  and  for  an  agreement 
If  it  is  used  merely  as  part  of  the  machinery  of  a  fraud, 
and  to  shew  that  the  person  paying  money  has  been  im- 
posed upon,  no  stamp  is  necessary.  In  civil  cases,  if  a  do- 
cument is  used  as  an  agreement,  it  must  be  stamped,  but 
not  so  if  it  is  used  for  any  collateral  purpose.  If,  for  ex- 
ample, it  be  used  as  a  piece  of  paper  merely  to  identify 
some  person  by  its  having  been  found  in  his  possession,  or  to 
connect  one  person  with  another,  or  to  connect  two  pieces 
of  paper  together.    And  in  criminal  cases,  although  an 


1852. 


HOLMBS 

V. 
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\^^852^  instrument  might,  as  such,  unquestionably  require  a  stamp, 
HoLMBs  and  be  in  itself  free  from  fraud,  still,  if  used  to  establish 
SixRMiTH.  crime,  it  does  not  require  a  stamp:  as  where  a  prisoner 
is  indicted  fpr  forgery,  the  forged  instrument  is  receiTable 
in  evidence,  though  it  has  either  no  stamp  or  a  wrong 
stamp.  The  learned  counsel  for  the  defendant  have  ad- 
verted to  a  bad  use  which  they  contended  might  be  made 
of  this  state  of  the  law.  They  said  that,  in  the  first  in- 
stance, the  plaintiff  did  not  set  up  fraud,  but  insisted  that 
the  agreement  was  void  altogether.  The  following  case 
was  also  put  by  one  of  the  members  of  the  bench: — Sup- 
pose the  plaintiff  had  claimed  the  stake  under  the  agree- 
ment, and  it  turned  out  that  his  horse  was  beaten  in  the 
race,  could  he  afterwards  have  set  up  and  have  relied 
upon  the  fraud?  I  think  he  could  not;  for,  having  once 
affirmed  the  contract  by  claiming  the  stake,  he  could  not 
afterwards  turn  round  and  claim  a  return  of  his  money  on 
the  ground  of  the  agreement  being  void  by  reason  of  fraud. 
But  each  of  the  modes  in  which  the  plaintiff  shaped  his 
case  was,  in  effect,  the  same,  each  being  for  the  purpose  of 
obtaining  the  same  result,  by  shewing  that  the  agreement 
was  illegal,  and  therefore  void;  and  each  of  these  views  of 
the  case  would  fall  within  the  principle,  that  the  agree- 
ment did  not  require  a  stamp.  In  the  first  place,  then,  I 
think  we  have  the  true  principle  on  this  subject  expoimd- 
ed  in  most  of  the  cases  cited,  and  we  have  in  addition  a 
direct  decision  upon  this  particular  case  in  that  of  Reg.  v. 
Oomperts, 

Aldebson,  B. — I  am  of  the  same  opinion.  The  sub- 
stance of  the  plaintiff  s  complaint  is,  that  the  defendant 
has  improperly  paid  over  to  a  third  party  a  sum  of  money 
which  belongs  to  the  plaintiff;  and  in  order  to  establish 
that  claim,  the  plaintiff  relies  upon  a  fraud  which  he  in- 
sists to  have  been  practised  upon  him,  and  by  means  of 
which  he  was  induced  by  sharpers  to  deposit  his  money 
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upon  the  race.  In  order  to  substantiate  this  case,  the  1852. 
plaintiff  tenders  in  evidence  a  piece  of  paper  which  pur-  holmm 
ports  to  be  an  agreement  to  run  his  horse  "  Jsyckej"  against  g  ^* 
another  horse  called  "  Flying  Cloud/'  there  being  in  truth 
no  such  horse  as  "  Flying  Cloud/'  and  the  whole  being  a 
mere  trick  to  introduce  into  the  race  another  horse  of  a 
totally  different  description,  for  the  purpose  of  cheating 
the  plaintiff.  The  production  of  the  paper  containing  the 
agreement  is  a  legitimate  and  the  best  mode  of  proving 
that  fact.  However,  in  so  doing,  the  plaintiff  does  not  set  it 
up  as  an  agreement,  but  as  an  ingredient  in  a  concocted 
fraud.  Cappock  v.  Bower  in  principle  applies.  The  cases 
differ  in  this  respect  as  to  the  facts,  for  there  the  paper 
appeared  illegal  on  the  face  of  it,  whereas  here  the  ille- 
gality appears  by  the  evidence,  which  shews  it  to  have 
formed  a  portion  of  a  fraud.  In  both  cases,  however,  the 
principle  is  the  same;  the  document  is  not  set  up  as  a 
valid  instrument,  but  its  validity  is  destroyed  by  proof, 
either  that  it  is  illegal  on  the  face  of  it,  or  that  it  is  void 

by  reason  of  fraud. 

♦ 

Platt,  B.,  concurred. 

Mabtik,  B. — I  cannot  distinguish  this  case  from  Reg,  v. 
Oompertz.  If  that  case  did  not  exist,  I  should  not  have 
so  clear  an  opinion  on  this  subject  as  the  rest  of  the  Court. 
For  when  I  find  the  law  saying  such  and  such  documents 
must  be  stamped,  and  shall  not  be  receivable  in  evidence 
unless  they  are  stamped,  it  is  the  duty  of  parties  to  see 
that  they  are  stamped ;  which  the  parties  have  not  done 
here.  But  I  think  the  matter  is  concluded  by  Reff.  v. 
Oompertz. 

Rule  discharged. 
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May  29.      Thotts  and  Another,  Assignees  of  F.  Ooddabd,  an  Insol- 

vent  Debtor,  v.  Hobbs. 

The7ft8yict  Assumpsit.— The  first  count  was  for  money  had  and 
aiacii,'t]iat'if  received  hj  the  defendant  to  the  use  of  the  insolvent;  and 
^aiTi^^^r  *^®  second  count  was  for  money  had  and  received  to  the 
after  the  fiHng    use  of  the  plaintiffs  as  assignees.     Plea,  non  assumpsit; 

of  his  petition,  .  . 

in  contempia-     and  issuc  tnereon. 

^^^dT  At  the  trial,  before  Wigktman,  J.,  at  the  last  Berkshire 
Tcnt,  or,  being  Assizes,  it  appeared  that  the  present  action  was  brought 
ciraimatances,  to  recover  the  producc  of  a  bill  of  sale,  under  the  fol- 
▼eyTaBw^*^'''  lowing  circumstaucos : — The  insolvent  Goddard  had,  in  and 
^Miyertate,  prfor  to  the  year  1850,  rented  a  large  farm;  and  being 
lonai,  &c.,  to  in  arrear  to  his  landlord  for  rent,  and  being  pressed  for 
&c^  or  to  any  payment,  and  in  insolvent  circumstances,  and  unable 
OTmybe°"  ^  P*y  *^®  arrears,  he  consented  to  give  his  landlord 
liable  u  Kirety  gecurity  for  the  amount  Immediately  after  the  intcr- 
tioner,  eveiy  view  with  his  landlord,  he  proceeded  to  the  defendant's 
onbe,^]^-      house,  some  sixteen  miles  distant,  and  executed  to  him  a 

SaSnie  dimed  ^^  ^^  ^^^  ^^  ^^^  farming  stock  and  household  furniture. 
fraaduientand   This  took  place  on  the  30th  of  April,  1860.    The  defend- 

Toid  as  againit  ,  , 

anyaMigneeof  aut,  immediately  upon  the  execution  of  this  instrument^ 
ette^^^  took  possession  of  all  Goddard's  goods  and  chattels  upon 
^^^dS^thaT'  *^®  farm;  and,  after  transferring  them  to  his  own  house, 
no  inch  convey-  had  them  sold  by  auction.  Goddard  took  up  his  residence 
ment  ftc,  shall  at  the  defendant's  house.  Shortly  aft;er  this  the  landlord 
fai^^^^d  <ii8trained  upon  the  premises;  but  finding  all  the  stock 
void,  if  made  swept  away,  he  took  possession  of  the  growing  crops,  and 
prior  to  three     Worked  the  farm  himself    Goddard  was  afterwards  sued 

montbi  before 

the  filing  of  the  petition,  and  not  with  the  view  or  intention,  by  the  party  so  conveying,  naBgtt- 
ing,  Ac.,  of  petitioning  the  Court  for  protection  from  process.  Where  a  voluntary  conveyanoe  or  as- 
signment, &c.,  is  made  by  a  person  in  insolvent  circumstances  three  months  before  the  filing  of  the 
petition,  in  order  to  render  such  conveyance  or  assignment,  Ac,  void  and  frandulent  vHuin  the 
meaning  of  that  section,  proof  must  be  given  that  at  the  time  the  party  made  the  conveyance  or 
assignment,  &c.,  he  had  the  definite  view  or  intention  of  petitioning  the  Court  for  protection. 
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in  the  Countj  Court;  and  being  unable  to  pay  the  amount 
of  the  debt,  he  petitioned  the  Insolvent  Court  for  pro- 
tection as  an  insolvent,  in  June  1851;  his  petition  was 
filed  in  Jnlj,  and  the  hearing  came  on  in  August  The 
insolvent  himself  was  examined  at  the  trial  of  the  pre* 
sent  action,  and  stated  that  he  never  thought  of  petitioning 
the  court  till  a  twelvemonth  after  the  execution  of  the  bill 
of  sale. 

On  the  part  of  the  plaintiffs  it  was  contended,  that  the 
assignment  was  fraudulent  and  void,  within  the  7  &  8 
Vict.  c.  96,  a  19  (a).  The  defendant  contended  that  the 
conveyance  was  valid,  as  not  having  been  made  "  with  the 
view  or  intention''  of  petitioning  the  Court  for  protection 
from  process. — The  learned  Judge  asked  the  jury,  first, 
"  Was  the  bill  of  sale  voluntary?"  and  thirdly,  "  Was  the 
bill  of  sale  by  Goddard  with  the  view  or  intention  of  peti- 
tioning the  Insolvent  Court  for  protection  from  process 
at  any  time  when  he  might  apprehend  that  proceedings 
would  be  or  were  taken  against  himf '    The  jury  having 


(a)  The  19th  section  enacts, 
•<  that  if  the  petitioner  shall,  be- 
fore or  after  the  filing  of  his  pe- 
tition, in  contemplation  of  his 
becoming  insolvent  or  being  in 
insolvent  circumstances,  volun- 
tarily convey,  assign,  transfer, 
charge,  deliver,  or  make  over 
any  estate,  real  or  personal,  se- 
curity for  money,  bond,  bill,  note, 
money,  goods,  or  effects  what- 
soever, to  any  creditor  or  cre- 
ditors, or  to  any  person  or  per- 
sons in  trust  for  or  to  or  for  the 
use,  benefit,  or  advantage  of  any 
creditor  or  creditors,  or  to  any 
person  who  is  or  may  be  liable 
as  surety  for  such  petitioner, 
every  such  conveyance,  assign- 
ment, transfer,  charge,  delivery, 


and  making  over,  shall  be  deem- 
ed fraudulent  and  void,  as  against 
any  assignee  or  assignees  of  the 
estate  and  effects  of  such  peti- 
tioner appointed  under  the  pro- 
visions of  the  said  recited  Act 
and  of  this  Act,  or  of  either  of 
them:  Provided  always,  that  no 
such  conveyance,  assignment^ 
transfer,  charge,  delivery,  or 
making  over,  shall  be  so  deemed 
firaudulent  and  void,  if  made  at 
any  time  prior  to  three  months 
before  the  filing  of  the  petition, 
and  not  with  the  view  or  inten- 
tion, by  the  party  so  conveying^ 
assigning,  transferring,  charg- 
ing, delivering,  or  making  over, 
of  petitioning  the  Court  for  pro- 
tection from  process." 
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1852.        answered  both  these  questions  in  the  affirmative,  a  verdict 
was  found  for  the  plaintiffs. 

Keating^  last  Term,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  niisdirection:  first,  as  to  the  direction  upon 
the  construction  of  the  Act ;  and  secondly,  on  the  ground 
that  there  was  no  evidence  that  Goddard  executed  the  as- 
signment with  the  view  or  intention  of  petitioning  the  In- 
solvent Court  for  protection. 

Alexander  and  Oriffits  shewed  cause. — First,  it  will  be 
contended  on  the  part  of  the  defendant  that  there  was  no 
evidence  that  the  insolvent  ever  contemplated  the  event 
of  his  petitioning  the  Insolvent  Court  for  protection;  but 
there  is  ample  evidence  that  such  was  his  intention.    It 
is  for  the  jury  to  draw  the  inference  from  the  facts  as  to 
the  intention  which  a  party  has  in  his  mind  in  a  particu- 
lar transaction.     Here  the  insolvent,  by  the  act  of  trans* 
ferring  his  property,  Tiad  left  himself  in  a  hopeless  state 
of  insolvency,  which  could  lead  to  no  other  result  than 
an  application  for  protection.    The  statement  of  the  insol- 
vent might  well  be  disbelieved  by  the  jury.    In  Aldred  v. 
Constable  (a),  which  may  be  cited  as  an  analogous  case^  it 
was  held  that  a  fraudulent  preference  in  contemplation  of 
bankruptcy  may  be  inferred  by  a  jury  from  circumstances, 
without  proof  that  a  distinct  act  of  bankruptcy  was  con- 
templated.     [Martin,  B. — In  Morgan  v-  Brundrett  (6),  it 
was  held,  that  a  party  who  seeks  to  avoid  a  payment  or 
transfer  of  goods,  on  the  ground  that  it  was  voluntarily 
made  by  a  trader  in  contemplation  of  bankruptcy,  must 
shew  not  merely  that  the  trader  was  insolvent  when  it 
was  made,  but  also  that  he  then  contemplated  bankruptcy. 
Piatt,  B. — There  are  many  insolvent  persons  now  impri- 
soned who  have  been  incarcerated  for  years,  who  will  not 
petition  the  Insolvent  Court  for  protection.    How  can  it  be 

(a)  4  Q.  B.  674.  (6)  5  B.  &  Ad.  289. 
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said,  that  a  person  has  necessarily  an  intention  to  do  a  par-        1862. 
ticular  act,  which  it  may  be  impossible  even  to  persuade 
him  to  do?]     The  jury  were  warranted  in  finding  that  fact 
from  the  circumstances  of  the  present  case. 

Secondly,  the  direction  was  correct  Assuming  the  de- 
fendant's construction  of  the  proviso  to  the  19th  section  to 
be  the  true  one,  the  effect  of  the  direction  is,  that  the  party 
must  have  the  intention  of  petitioning  the  Court  at  the 
time  he  executes  the  transfer;  but  that  the  contingency 
may  happen  at  any  subsequent  period.  But  it  is  sub- 
mitted, that,  as  the  first  part  of  that  section  has  relation 
to  the  insolvent's  contemplating  insolvency,  the  proviso  is 
to  be  taken  as  having  reference  to  insolvency  also,  the  ul- 
timate result  of  the  particular  proceeding  being  a  petition 
for  protection. — They  also  referred  to  Oibson  v.  BoutU  (a). 

Keating  and  PiffoU,  in  support  of  the  rule,  were  not 
called  upon. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  absolute,  on  the  ground  of  misdirection.  I  do  not  think 
it  necessary  to  give  a  decided  opinion  whether  there  was 
any  evidence  to  warrant  the  jury  in  saying  that  the  insol- 
vent had  the  intention  of  petitioning  the  Insolvent  Court. 
I  think  there  was  not  But  I  concur  with  the  rest  of  the 
Court  in  making  this  rule  absolute,  on  the  ground  that  the 
question  arising  upon  the  proviso  in  the  19th  section  of 
the  Act  of  Parliament  has  not  been  correctly  presented  to 
the  jury.  That  proviso  requires,  in  order  to  render  void  a 
conveyance  made  prior  to  three  months  before  the  filing  of 
the  petition,  that  the  party  making  the  conveyance  &c. 
should  have  a  present  view  or  intention  of  petitioning  the 
Insolvent  Court.  He  must  have  in  his  mind  at  that  time  a 
definite  intention  to  resort  to  that  mode  of  liberating  him- 

(a)  3  Scott,  229. 
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1852.  self  from  the  difficulties  which  then  press  him,  or  which 
he  distinctly  foresees  will  compel  him  to  adopt  that  expe- 
dient; but  a  mere  vague  and  general  intention  at  some  fu- 
ture time  of  freeing  himself  from  his  embarrassments  in 
that  way  is  not  sufficient 

Piatt,  R — ^I  am  of  the  same  opinion.  The  tranafers 
enumerated  in  the  prior  part  of  the  19th  section  are  void, 
unless  they  fall  within  the  proviso,  the  concluding  part  of 
it  The  only  question  therefore  is,  whether  this  bill  of 
sale  falls  within  that  proviso.  It  was  contended,  that  the 
insolvent  could  have  contemplated  nothing  less  than  in- 
solvency, since  he  was  in  insolvent  circumstances;  and 
that  he  must  of  necessity  have  intended  the  consequences 
of  his  own  act;  and  that  he  was  in  the  situation  of  a  man 
about  to  become  bankrupt,  whose  conveyances  and  assign- 
ments are  deemed  to  be  made  in  contemplation  of  bank- 
ruptcy. There  is,  however,  a  distinction  between  the  case  of 
bankruptcy,  where  proceedings  are  taken  hostilely  against 
the  party,  and  the  present  case,  where  the  party  acts  vo- 
luntarily and  of  his  own  accord.  Here  the  act  of  petition- 
ing the  Court  is  the  party's  own  act;  he  is  not  bound  to 
petition,  and  he  may  never  do  so.  The  learned  Judge's 
direction  to  the  jury,  that  the  question  for  their  consider- 
ation was,  whether  the  insolvent  had  the  intention  at  any 
time  of  petitioning  the  Court,  was  incorrect.  The  sta- 
tute does  not  affect  the  validity  of  such  a  conveyance  &c, 
unless  at  the  time  of  the  execution  of  it  the  party  has  the 
view  or  intention  of  petitioning  the  Insolvent  Court  The 
question  was  put  upon  the  ground  that  the  insolvent  might 
have  the  intention  of,  at  some  time  and  contingently,  ap- 
plying to  the  Insolvent  Court.  That  direction  was  not 
correct. 

Mabtik,  B. — I  am  of  the  same  opinion.    The  question  is, 
whether  this  is  a  valid  bill  of  sale.    Now,  at  the  time  the  in- 
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strument  was  executed,  Goddard  was  at  liberty  to  trans-  1852. 
fer  his  property  to  any  one  person  in  preference  to  ano- 
ther, provided  he  did  so  in  a  valid  and  legal  manner;  and 
the  question  is,  whether  this  common  law  right  was  taken 
away  by  the  terms  of  this  Act  of  Parliament.  It  is  to  be 
observed,  that  this  Act,  7  &  8  Vict.  c.  96,  is  not  the  gene- 
ral Insolvent  Debtors  Act,  but  it  was  passed  for  a  differ- 
ent purpose.  The  5  &  6  Vict  c.  116,  enabled  persons  not 
being  traders,  or  being  traders  owing  less  than  300Z.,  to 
present  a  petition  to  the  Court  of  Bankruptcy.  The  Act 
of  the  7  &  8  Vict  c.  96,  was  intended  to  extend  and  amend 
that  Act.  It  enables  a  petition  for  protection  from  pro- 
cess to  be  presented  to  a  Court  of  Bankruptcy;  and  then 
it  enacts,  in  section  19,  that  if  any  petitioner  shall,  in  con- 
templation of  becoming  insolvent,  or  being  in  insolvent 
circumstances,  voluntarily  convey  his  property  to  any  cre- 
ditor, such  conveyance  shall  be  deemed  fraudulent  and 
void  as  against  his  assignees,  provided  that  no  such  con- 
veyance shall  be  deemed  fraudulent  and  void  if  made  prior 
to  three  months  before  filing  the  petition,  and  not  with 
the  view  or  intention  by  the  party  conveying  of  petition- 
ing the  Court  for  protection  from  process.  I  am  clearly  of 
opinion,  that,  if  a  conveyance  is  executed  more  than  three 
months  before  the  filing  of  the  petition,  the  party  seeking 
to  set  aside  that  conveyance  is  bound  to  establish  affirm- 
atively that  it  was  done  with  the  view  or  intention  of  pe- 
titioning the  Court  for  protection.  It  seems  to  me  that 
the  party  in  this  case,  when  he  executed  the  bill  of  sale,  did 
not  think  about  protecting  himself  from  process,  but  that 
his  only  intention  in  doing  so  was  to  avoid  the  conse- 
quences of  a  distress.  There  is  not  a  scintilla  of  evidence 
for  the  jury  of  the  insolvent  having  the  intention  of  peti- 
tioning the  Court  for  protection  from  process.  In  my  opin- 
ion, this  Act  of  Parliament  ought  to  be  construed  strictly, 
otherwise  much  injustice  might  be  the  consequence. 

Rule  absolute. 


I 
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June  1.  TaMBISCO  V.  PacIFIOO. 

The  Court  wai    X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  caase 

not  require  ■«"-,,,,  •  •#•  rm         iv  -»      - 

cnrity  for  cobu  whj  he  should  not  give  security  for  cost&  The  affidaTit 
aplamt^^wL  upou  which  the  rule  was  granted  stated,  that  the  plain- 
18  a  foreipicr     ^]f[  ^j^  ^  foreigner  usually  resident  and  now  resided  at 

and  araally  re-  a  ^ 

ndent abroad,  Athens,  in  Greece;  and  that  the  deponent  was  informed 
be  is  actoaily  &nd  believed,  that  the  plaintiff  came  to  this  country,  and 
in  this  ooontiy.  ygniained  here,  for  a  temporary  purpose  only,  and  not  with 
the  intention  of  taking  up  his  permanent  abode  in  this 
country.  The  affidavit  of  the  plaintiff  in  answer  stated, 
that  he  had  come  from  Athens  to  this  country  for  the  ex- 
press purpose  of  bringing  this  action  against  the  defend- 
ant, and  that  he  had  resided  in  this  countiy  for  the  last 
four  months,  that  he  fully  intended  to  bring  the  action 
to  trial,  in  which  he  believed  he  should  himself  be  a  ne- 
cessary witness,  that  it  was  his  full  intention  to  remain  here 
until  judgment  had  been  obtained  in  the  action,  and  that 
he  was  unable  to  give  security  for  costs,  in  consequence 
of  the  loss  he  had  sustained  by  reason  of  the  refusal  of 
the  defendant  to  pay  him  the  amount  claimed  in  this  ac* 
tion.  The  case  had  been  heard  before  Alderson^  R,  at 
Chambers,  and  he  referred  the  parties  to  the  Court. 

WiUea  shewed  cause. — The  authorities  upon  this  sub- 
ject are,  with  one  solitary  exception,  opposed  to  this  ap- 
plication. The  plaintiff  deposes,  that  he  is  at  this  time 
resident  in  this  country,  and  that  he  intends  to  remain 
here  until  judgment  In  Ciragno  v.  Hassan  (a)  the  Court 
of  Common  Pleas  laid  it  down  as  a  general  rule,  that  se- 
curity for  costs  is  never  exacted  where  the  plaintiff  is  about 
to  go  abroad,  but  that  it  is  necessary  that  he  should  have 
actually  left  this  country.    That  rule  was  acted  upon  by 

(a)  6  Taunt.  20. 
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the  same  Court  in  an  Anonymous  case  (a).  In  the  more  1862. 
recent  decision  of  this  Court  in  Dowling  v.  Harman  (b),  the  tammsco 
application  was  refused  upon  the  authority  of  the  two  pre-  p  ^' 
ceding  cases;  and  Parke,  B,,  said:  "  In  the  absence  of  any 
decision  to  the  contrary,  we  must,  for  the  sake  of  uni- 
formity, adhere  to  the  rule  there  laid  down/'  Key  v.  Gur- 
ney(c),  at  first  sight,  seems  to  have  a  contrary  aspect ;  but 
it  does  not  appear  from  the  report  that  the  plaintiff  was  in 
this  country  at  the  time  of  the  application.  The  only  case 
which  is  opposed  to  the  uniform  current  of  authorities  is 
'that  of  Oliva  v.  Johnson  (d).  It  was  there  said  by  the 
Court,  that  the  affidavit  in  opposition  to  the  rule  ought 
to  have  stated,  '^  that  the  plaintiff  has  been  and  is  now  a 
resident  in  this  country,  and  that  he  intends  to  coniinue 
here,'*  But  the  question  was  very  summarily  disposed  of, 
and  neither  of  the  cases  in  the  Court  of  Common  Pleas 
was  referred  to;  and  moreover,  in  Dowling  v.  Harman (b) 
no  reference  was  made  to  Oliva  v.  Johnson  (W).  It  is  there- 
fore submitted  that,  upon  that  part  of  the  decision,  the 
latter  case  cannot  be  supported. 

T,  Jones,  in  support  of  the  rule. — A  plaintiff,  who  is  a 
foreigner,  and  who  is  a  mere  visitor  here,  and  has  no  in- 
tention of  taking  up  hiis  permanent  residence  in  this  coun- 
try, ought  to  give  security  for  costs,  unless  he  sue  in  formi 
pauperis.  If  the  rule  were  otherwise,  a  plaintiff  in  such 
a  condition  would  have  the  advantage  of  obtaining  a  judg- 
ment in  his  favour,  without  running  any  risk  of  having  to 
pay  costs  in  case  of  failure.  The  plaintiff's  affidavit  gives 
rise  to  this  objection,  for  it  states,  that  he  intends  ^to  re- 
main here  until  judgment  is  obtained  in  this  action;  and 
that  is  the  principal  answer  he  relies  upon  to  a  challenge 
that  he  is  here  for  a  mere  temporary  purpose.    No  doubt 

(a)  8  Taunt.  737.  (c)  3  Dowl.  559. 

(ft)  6  M.  &  W.  131.  (dj  5  B.  &  Aid.  908. 

VOL.  VII.  H  H  H  BXOH. 


818  EXCHEQUER  REPORTS. 

1652.        the  authorities  are  not  coDsistent:  Oliva  v,  Johnson  is  in 

Tambwoo     *^®  defendant's  favour;  and  in  Naylor  v.  Joseph  (a)  the 

^'  Court  held  that,  if  the  plaintiff  be  not  actually  domiciled 

in  England,  he  is  bound  to  give  the  defendant  gecurity 

for  costs. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  It  was  decided,  as  recently  as  the  year 
1840,  by  this  Court,  in  the  case  of  DowKng  y.  Harman  (&), 
that  where  a  plaintiff,  who  is  a  foreigner,  is  actually  in 
this  country,  the  Court  will  not  impose  upon  him  the  con- 
dition of  giving  security  for  costs.  The  rule  is  a  reason- 
able one,  which  requires  a  foreigner,  who  comes  here,  brLngs 
his  action,  and  then  leaves  the  country,  to  give  security 
for  costs,  that  the  Court  may  be  sure  that,  in  case  of  a  de- 
cision against  him,  the  judgment  may  have  some  effect. 
The  plaintiff  states,  that  he  came  from  Greece  for  the  pur- 
pose of  bringing  this  action,  and  that  he  is  here  now,  and 
that  he  fully  intends  to  remain  here  until  judgment  is 
obtained  in  it.  It  has  been  urged,  that  the  plaintiff's  affi- 
davit is  not  sufficient,  and  that  the  course  of  practice  relied 
upon  by  his  counsel  would  lead  to  much  inconvenience.  I, 
however,  think  that  it  is  by  far  more  convenient  to  adhere 
to  the  express  decision  of  this  Court  in  the  case  of  Dotding 
V.  Harman,  which  is  in  accordance  with  the  cases  in  the 
Court  of  Common  Pleas.  It  is  very  true  that  Oliva  v.  John- 
son was  not  cited  there ;  but,  on  the  other  hand,  no  refer- 
ence was  made  to  the  older  cases  relied  upon  by  Mr.  WiUes, 
I  therefore  think  that  we  are  bound  by  the  more  recent 
decision  of  this  Court. 

Alderson,  B. — I  am  of  the  same  opinion.  It  is  requi- 
site that  the  plaintiff  should  state  in  his  affidavit  that  he 
is  resident  in  this  country,  to  prevent  a  stay  of  proceedings 

(a)  10  Moo.  622.  (6)  6  M.  &  W.  131. 
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until  he  shall  have  given  security  for  costs.    The  plain-        1862. 
tiff's  affidavit  does  state  that.     It  is  suggested  that  he      tambwco 
ought  to  go  further,  and  to  state  that  he  intends  to  take      _    ^• 
up  his  permanent  residence  here;  but  such  a  statement 
would  be  of  very  little  avail,  for  he  might  change  his  in- 
tention the  moment  judgment  had  been  given.    The  fact 
of  his  being  actually  resident  here  is  the  true  criterion  by 
which  the  question  is  to  be  settled. 

Platt,  B. — I  always  thought  that,  by  the  rule  which 
prevails  in  this  Court,  security  for  costs  is  not  exacted  of 
a  plaintiff  who  is  a  foreigner,  except  he  be  out  of  the 
jurisdiction  of  the  Court.  But  here  he  states  that  he  is 
within  it 

Martin,  B. — I  think  that  the  true  principle  is  to  be 
found  in  the  judgment  of  my  Brother  Parke  in  the  case 
of  Bowling  v.  Harman;  and  it  is  to  be  observed,  that  al- 
though he  was  engaged  as  counsel  in  the  case  of  Oliva  v. 
Johnson,  he  does  not  advert  to  it  in  his  judgment  in  that 
oi  Bowling  v.  Harman, 

Rule  discharged,  with  costs. 


H  II  u  2 
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1852. 

May  29.  JOLLY  V.   HaNDGOCK. 

A  deed,  exe-     ASSUMPSIT  for  money  had  and  received,  money  paid, 
ried  woman,  to   &c. — Plea,  non  assumpsit;  and  issue  thereon. 
Sd  SJdi^*^      At  the  trial,  before  Wightman,  J.,  at  the  last  Stafford 
with  a  memo-     Assizes,  it  appeared  that  the  action  was  brought  by  the 

randum  of  ac-  .      .  , 

knowiedgment  plaintiff  Bs  purchaser,  against  the  defendant  as  Tender,  of 
&c°'under"th*^  *  Certain  real  estate,  for  the  recovery  of  the  deposit  money 
84th  section  of   q^  ^}jg  ^^le  thereof    In  the  course  of  the  cause,  it  became 

the  3  a  4  WilL  \ 

4,  c.  74,  ii  not  necessary  for  the  defendant,  in  order  to  establish  a  good 

a  certificate  of  title  to  the  property  in  question,  to  shew  that  the  interest 

ledgment  be  ^^  ^^^  Mary  Handcock,  a  married  woman,  had  been  duly 

filed  of  record  barred  by  a  deed  of  mortj^a^^e  executed  by  her.     The  deed 

in  the  Court  of  ^  °^  '' 

Common  Pieaa,  WBS  produced,  and  had  indorsed  thereon  a  memorandum 
"e'^tii  sec-^  ^^  acknowledgment  before  Commissioners,  as  required  by 
^^-  the  3  &  4  Will.  4,  c.  74,  s.  84.     It  was  then  objected  on 

the  part  of  the  plaintiff,  that  this  memorandum  of  itself 
was  insufficient;  and  that  it  ought  to  be  shewn  that  a  cer- 
tificate of  that  acknowledgment  had  been  filed  of  record 
in  the  Court  of  Common  Pleas  under  the  85th  section. 

A  verdict  was  found  for  the  plaintiff  for  the  amount 
claimed,  with  leave  to  the  defendant  to  move  to  set  that 
verdict  aside,  and  to  enter  a  verdict  for  him. 

Aleaunder,  in  last  Term,  obtained  a  rule  nisi  in  pursu- 
ance of  the  leave  reserved. 

Keating  and  Pigott  shewed  cause. — ^The  question  is 
simply,  whether  the  memorandum  of  acknowledgment  on 
this  deed,  without  proof  of  a  certificate  having  been  duly 
filed,  is  sufficient  to  bar  the  title  of  the  married  woman 
who  executed  the  deed,  within  the  true  meaning  of  the 
3  &  4  WilL  4,  c,  74.  The  question  turns  upon  several  sec- 
tions of  that  Act,  and  more  especially  upon  the  85tli  and 
86th.    The  Act  was  passed  for  "the  abolition  of  fines 
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and  recoveries,  and  the  substitution  of  more  simple  modes        1862. 
of  assurance.^'    By  section  77  a  married  woman  may, 
vith  her  husband's  concurrence,  by  deed  dispose  of  lands 
(with  certain  exceptions)  as  freely  and  effectually  as  she 
could  do  if  she  were  a  femme  sole.     By  section  79,  every 
deed  executed  under  the  Act  (except  in  a  specified  case) 
must  be  acknowledged  by  her  before,  a  Judge  of  one  of 
the  Superior  Courts,  or  a  Master  in  Chancery,  or  two 
commissioners,  &c.     And  by  section  80,  the  Judge  &c., 
before  receiving  such  acknowledgment,  must  examine  her 
apart  from  her  husband.    Section  81  provides  for  the  due 
appointment  of  the  commissioners.    And  by  section  84, 
when  the  married  woman  acknowledges  the  deed,  the 
person  who  takes  the  acknowledgment  is  required  to  sign 
a  memorandum  to  the  effect  of  the  form  there  given,  and 
also  a  certificate  of  the  taking  of  such  acknowledgment. 
And  by  section  85 Jt  is  enacted,  that  "  every  such  certifi- 
cate as  aforesaid  of  the  taking  of  an  acknowledgment  by 
a  married  woman  of  any  such  deed  as  aforesaid,  together 
with  an  affidavit  by  some  person  verifying  the  same,  and 
the  signature  thereof  by  the  party  by  whom  the  same 
shall  purport  to  be  signed,  shall  be  lodged  with  some 
officer  of  the  Court  of  Common  Pleas  at  Westminster,  to  be 
appointed  as  hereinafter  mentioned;  and  such  officer  shall 
examine  the  certificate,  and  see  that  it  is  duly  signed, 
either  by  some  Judge,  or  Master  in  Chancery,  or  by  two 
commissioners  appointed  pursuant  to  this  Act,  and  duly 
verified  by  affidavit  as  aforesaid;  and  shall  also  see  that  it 
contains  such  statement  of  particulars  as  to  the  consent 
of  the  married  woman,  as  shall  from  time  to  time  be  re- 
quired in  that  behalf;  and  if  all  the  requisites  in  this  Act 
in  regard  to  the  certificate  shall  have  been  complied  with, 
then  such  officer  shall  cause  the  said  certificate  and  the 
affidavit  to  be  filed  of  record  in  the  said  Court  of  Common 
Pleas."    Next  follows  the  86th  section,  which  enacts,  that 
"  when  the  certificate  of  the  acknowledgment  of  a  deed 
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1852.  ^      by  a  married  woman  shall  be  so  filed  of  record  as  nfort- 
said,  the  deed  so  acknowledged  shall,  so  far  as  regards  the 
disposition,  release,  surrender,  or  extinguishment  therebj 
made  bj  anj  married  woman,  whose  acknowledgment 
shall  be  so  certified  concerning  any  lands  or  money  com- 
prised in  such  deed,  take  effect  from  the  time  of  its  being 
acknowledged,  and  the  subsequent  filing  of  such  certifi- 
cate as  aforesaid  shall  have  relation  to  such  acknowledg- 
ment."   By  section  88,  "  after  the  filing  of  any  such  cer- 
tificate as  aforesaid,  the  ofiScer  with  whom  the  certificate 
shall  be  lodged  shall  at  any  time  deliver  a  copy,  signed  by 
him,  of  any  such  certificate  to  any  person  applying  for 
such  copy;  and  every  such  copy  shall  be  received  as  evi- 
dence of  the  acknowledgment  of  the  deed  to  which  such 
certificate  shall  refer."    By  section  89,  the  Lord  Chief 
Justice  of  the  Court  of  Common  Pleas  is  to  appoint  the 
officer  with  whom  the  certificates  shall  be  lodged;  and  the 
Court  is  to  make  orders  touching  the  examination,  memo- 
randums, certificates,  affidavits,  and  various  other  mat- 
ters.   It  is  clear,  from  the  language  of  the  Act,  that  the 
mere  memorandum,  without  the  certificate  having  been 
duly  enrolled,  is  not  sufficient  to  bar  the  right  of  a  mar- 
ried woman;  for,  until  that  be  done,  the  execution  of  the 
conveyance  is  an  inchoate  and  ineffectual  act    If  a  title, 
so  professed  to  be  transferred,  and  without  such  enrol- 
ment, were  held  to  be  good,  it  would  not  be  to  the  advan- 
tage either  of  the  purchaser  or  of  the  disposer  of  an  es- 
tate to  see  that  the  statute  had  been  carried  out,  by  hav- 
ing the  certificate  duly  filed.     The  86th  section,  which 
states  that  the  filing  of  the  certificate  shall  have  relation 
to  the  acknowledgment,  shews  that  the  concurrence  of 
both  acts  is  necessary  to  render  the  transfer  complete. 
The  object  of  the  filing  of  the  certificate  is  to  give  the 
officer  who  files  it  an  opportunity  of  ascertaining  whether 
the  several  requisites  of  the  statute  have  been  duly  ob- 
served, and,  in  case  they  should  not  have  been,  to  refuse 
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to  file  the  certificate.  The  object  of  the  statute  is  also  to  1652. 
enable  persons  bj  search  to  ascertain  whether  the  ac- 
knowledgment has  been  made.  Certain  rules  were  framed 
by  the  Chief  Justice  of  the  Court  of  Common  Pleas  under 
the  powers  given  for  that  purpose  by  the  89th  section;  by 
one  of  which  it  is  ordered,  "  that  the  certificate  and  affi- 
davits verifying  the  same  shall,  within  one  month  from 
the  making  of  the  acknowledgment,  be  delivered  to  the 
proper  officer  appointed  under  the  said  Act,  and  that  the 
officer  shall  not  after  that  time  receive  the  same  without 
the  direction  of  the  Court  or  a  Judge;"  and  it  goes  on  to 
provide  for  the  fees  to  be  paid  "to  the  Judges,  Masters, 
and  commissioners  for  taking  acknowledgments  of  mar- 
ried women,  and  the  clerk  of  the  peace  or  his  deputy 
for  examining  the  certificate  and  affidavit,  and  filing  and 
annexing  the  same."  The  practice  of  conveyancers  is  in 
favour  of  the  plaintiff's  position :  2  Hayes  on  Conveyan- 
cing, 5th  edit,  p.  240,  n.;  1  Stephen's  Comm.  442. 

Alexander  and  PigoU  in  support  of  the  rule. — ^This 
statute  is  very  carefiilly  worded,  and  does  not  contain  any 
express  enactment  which  declares  that  the  filing  of  the 
certificate  shall  be  essential  to  the  transfer.  The  several 
provisions  which  relate  to  the  filing  of  the  certificate  are 
not  imperative,  but  merely  directory.  The  77th  section 
requires  the  deed  to  be  acknowledged  by  the  married 
woman  as  thereinafter  directed.  That  has  reference  to 
the  79th  section.  And  the  80th  section  expressly  renders 
the  deed  void  if  not  acknowledged;  but  there  is  no  enact- 
ment by  which  the  instrument  of  transfer  is  said  to  be 
void  where  the  certificate  shall  not  be  filed.  The  86th 
section  gives  to  the  filing  of  the  certificate  the  relation  to 
the  acknowledgment,  as  being  iJie  act  which  makes  the 
transfer  valid.  The  practice  of  conveyancers  has  been 
adopted  from  motives  of  caution.  The  deed  here  was 
therefore  valid. 
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1862.  Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 

Jolly        ^  discharged.    It  appears  to  me  that  the  3  &  4  WilL  4, 

,,    *•  c.  74,  renders  it  essential  that  this  document  should  not 

HaNDOOCK.  '  ,  J-  Jl 

only  be  acknowledged  by  the  married  woman,  as  directed 
by  the  Act,  but  also  tJiat  a  certificate  of  the  acknowledg- 
ment should  be  filed  of  record,  before  any  use  can  be  made 
of  the  document ;  and  I  think  that  a  perusal  of  these  clauses 
cannot  lead  to  any  other  conclusion.  It  has,  indeed,  been 
contended,  that  although,  in  some  of  the  clauses  of  the 
statute,  it  is  expressly  enacted  that  the  deed  shall  be 
void  unless  certain  matters  are  complied  with,  it  is  no- 
where expressly  declared,  and  not  even  in  those  clauses 
which  require  the  certificate  to  be  filed,  that  the  deed 
shall  be  void  if  that  form  be  not  observed.  But  the  86th 
section  says,  that  "  when  the  certificate  of  the  acknowledg- 
ment of  a  deed  by  a  married  woman  shall  be  so  filed  of  re- 
cord as  aforesaid,  the  deed  so  acknowledged  shall  take  ef- 
fect from  the  time  of  its  being  acknowledged,  and  the  sub- 
sequent filing  of  such  certificate  as  aforesaid  shall  have 
relation  back  to  such  acknowledgment''  It  can  hardly 
be  contended  that,  by  this  language,  the  transfer  is  to  be 
considered  as  complete  and  valid  by  virtue  of  the  acknow- 
ledgment alone,  and  before  the  certificate  is  filed.  The 
obvious  meaning  of  the  clause  is  this, — ^the  certificate, 
when  filed,  is  to  have  relation  back  to  the  date  of  the  ac- 
knowledgment, when  it  shall  itself  take  effect;  but  if  the 
certificate  be  not  filed,  that  then  the  acknowledgment  shall 
not  have  any  effect  whatever.  It  is  clear  that  the  legis- 
lature passed  this  statute  for  the  purpose  of  enabling  mar- 
ried women  to  perform  certain  acts,  which  are  to  be  con- 
sidered as  valid  only  when  done  in  a  certain  prescribed 
manner;  and  further,  that  the  fact  of  those  acts  having 
been  done  in  the  manner  required  is  also  to  be  recorded. 

Platt,  B. — I  am  of  the  same  opinion.    The  laws  of  this 
country  have  always  imposed  upon  married  women  about 
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to  transfer  their  rights  to  property,  the  necessity  of  being  1862. 
subject  to  an  examination  by  a  commissioner  or  other 
properly  appointed  officer,  that  it  maybe  ascertained  whe- 
ther the  transfer  they  are  about  to  make  is  a  voluntary 
one,  and  is  not  made  by  compulsion  of  the  husband.  This 
law  is  for  their  protection,  by  affording  them  due  caution, 
lest  they  should  do  that  which  may  be  injurious  to  their 
right&  Prior  to  this  statute,  the  examination  was  con- 
ducted by  the  Judges  of  the  Court  of  Common  Pleas,  and 
the  whole  proceeding  appeared  of  record.  But  this  statute 
has  merely  introduced  another  mode  of  doing  the  same 
thing.  After  the  execution  of  the  deed,  the  married  woman 
is  in  the  next  place  examined  by  the  commissioner  or  Judge 
apart  from  her  husband,  to  ascertain  whether  she  be  under 
any  improper  control,  or  whether  that  which  she  is  about 
to  do  is  her  own  voluntary  act  It  is,  moreover,  the  duty 
of  the  examining  officer  to  describe  to  her  the  nature  of 
the  transaction,  by  pointing  out  what  it  is  with  which  she 
is  about  to  part.  Now,  some  cases  have  occurred,  where 
the  woman,  upon  such  an  explanation  being  afforded  her, 
has  resolutely  refused  to  part  with  her  right  and  interest 
in  the  property.  This  is  a  proof  of  the  importance  and 
necessity  of  such  an  examination.  The  next  step  is  for 
the  party  before  whom  she  goes  to  certify  the  fact  that 
the  execution  of  the  deed  was  voluntary  on  her  part  The 
certificate  is  then  to  be  filed.  This  having  been  done,  the 
entire  proceeding  is  as  public  a  one  as  it  was  before  the 
statute;  the  whole  object  of  the  statute  being  to  substitute 
a  new  mode  of  carrying  out  what  the  law  had  required  be- 
fore, and  provision  being  also  made  that  the  act  of  disposi- 
sition  by  the  married  woman  shall  be  of  an  equally  pub- 
lic character.  The  statute  then  enacts,  that,  aft;er  this  ex- 
amination is  over,  the  acknowledgment  is  to  be  made,  and 
the  certificate  of  acknowledgment  signed,  and  it  goes  on 
to  say, — "  When  the  certificate  shall  be  so  filed  of  record  " 
but  not  till  then — "  the  deed  so  acknowledged  shall  take 
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1652.        effect  from  the  time  of  its  being  acknowledged''   The  cer* 

Jolly       tificate  is  to  take  effect  by  relating  back  to  the  date  of  the 

^-  acknowledgment,  the  reason  for  that  being  that  the  deed 

may  have  relation  to  that  date,  and  not  to  the  date  of  its 

execution. 

Martin,  B. — A  reference  to  the  state  of  the  common  law 
as  it  was  before  this  statute  passed  will  assist  us  in  arrir- 
ing  at  its  true  construction.    There  can  be  no  doubt  that, 
before  the  statute,  a  married  woman  was  not  in  a  situation 
to  transfer  real  property  without  being  a  party  to  a  re- 
cord; and  accordingly,  the  transfer  used  to  be  effected  by 
means  of  a  fine.    The  object  of  this  statute  was  to  accom- 
plish the  same  end  by  substituting  an  anali^us  proceed- 
ing in  lieu  of  the  inconvenient  process  by  way  of  fine 
The  77th  section  enacts,  that  the  disposition  thus  made 
by  the  married  woman  shall  have  the  same  effect  as  if  she 
were  a  femme  sole,  '^  save  and  except  that  no  such  disposi- 
tion, release,  &;c.  shall  be  valid  and  effectual,  unless  the 
husband  concur  in  the  deed  by  which  the  same  shall  be 
effected,  nor  unless  the  deed  be  acknowledged  by  her." 
The  defendant's  counsel  would  draw  from  thence  the  in- 
ference, that,'  provided  these  things  be  done,  the  deed  shall 
be  valid ;  but,  by  reference  to  other  parts  of  the  statute, 
it  will  be  seen  that  this  is  not  the  case.    It  is  true  that, 
after  the  acknowledgment  has  been  made  before  the 
Judge  or  commissioner,  the  woman  cannot  retreat,  as  there 
does  not  remain  anything  to  be  done  by  her;  she  has  no 
control  over  the  further  steps  to  be  taken.    The  case  is 
analogous  to  the  old  proceeding  by  way  of  bargain  and 
sale,  whereby  freehold  estate  was  conveyed  under  the 
old  statute.    The  effect  of  the  filing  of  the  certificate  is 
to  make  her  former  act  absolutely  operative;  and  when 
that  is  once  done,  the  conveyance  operates  from  the  time 
of  her  acknowledgment  of  it,  just  as  a  bargain  and  sale 
operated  from  the  time  when  the  enrolment  was  made. 
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This  also  appears  from  the  concluding  portion  of  the  89th  1852. 
section,  which  enacts,  that  the  Lord  Chief  Justice  of  the 
Common  Pleas  shall  regulate  the  fees  "to  be  paid  for 
taking  acknowledgments  of  deeds,  and  for  examining  mar- 
ried women,  and  for  the  proceedings,  matters,  and  things 
required  bjthis  Act  to  be  had,  done,  and  executed,  for  com- 
pleting and  giving  effect  to  such  acknowledgment  and 
examination.''  The  legislature,  therefore,  clearly  intend- 
ed something  to  be  done  to  complete  this  act  of  the  mar- 
ried woman,  namely,  by  having  this  certificate  signed  by 
the  Judge  or  commissioner,  and  then  inrolled  of  record. 
When  that  has  been  done,  the  wife  is  considered  in  point  of 
law  to  have  done  that  which  otherwise  is  not  binding.  I 
may  add,  that  this  rule  was  not  granted  from  any  serious 
doubts  that  the  Court  entertained  at  the  time  of  the  mo- 
tion, but  because  the  point  was  much  pressed,  and  one  of 
the  members  of  the  Court  observed  that  the  question  was 
one  of  some  importance,  and  had  never  as  yet  come  before 

the  Courts. 

Rule  discharged. 


Freegabi)  v.  Barnes  and  Barton. 


June  1  &  3. 


JL  RESPASS  for  breaking  and  entering  the  plaintiff's  ^,  ^  obtained 
house,  and  for  assaulting  and  imprisoning  him.  *  magistrate's 

wairant  for  tbe 

Plea,  not  guilty  "  by  statute;"  and  issue  thereon.  apppchcarion  of 

At  the  trial,  before  Talfourd,  J.,  at  the  last  Wiltshire  crimiiud'c^^rge. 

Assizes,  the  following  facts  appeared:— The  plaintifi*  and  ^^^^J^"" 

the  defendant  Barnes  resided  at  Dauntsey,  in  Wiltshire,  and  diamiMed.  This 

warrant  was  di- 

the  defendant  Barton  was  a  county  police  constable  ap-  lected  ^'Tothe 
pointed  under  the  2  &  3  Vict.  c.  93,  a  8,  and  was  attach-  S."  (a  ^sh 
ed  to  the  district  in  which  Dauntsey  was  situate.     Barnes,  ^  w  \"*'a*^b 

delivered  the 
warrant  to  a  county  constable  of  W.,  and  directed  him  to  execute  it,  which  he  did: — Hddj  that  the 
warrant  could  not  be  executed  by  any  other  constable  than  by  a  constable  of  the  parish  of  D.,  and 
consequently  that  the  execution  of  it  by  the  county  constable  was  illegal 

Secondly,  that  trespass  lay  against  A.  B. 

Thirdly,  the  action  not  having  been  brought  within  six  months  after  the  commission  of  the  ties- 
piiss,  that  the  constable  was  protected  under  the  6th  and  8th  sections  of  the  24  Geo.  2,  c.  ii. 
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haying  lost  some  lamps,  and  entertaining  suspicions  against 

the  plaintiff,  proceeded  to  a  magistrate,  and  obtained  a 
warrant  to  search  the  plaintiff's  premises,  and  to  appre- 
hend him.  This  warrant  was  headed  "Wilts,  (to  wit)," 
and  was  directed  "  To  the  constable  of  Dauntsey'*  Barnes 
delivered  the  warrant  to  Barton,  and  directed  him  to  exe- 
cute it  Barton  thereupon  went  to  the  plaintiff's  house, 
and  having  obtained  the  lost  lamps  from  the  plaintiff^s 
wife,  was  told  by  Barnes  to  do  his  duty.  He  accordingly 
arrested  the  plaintiff,  and  carried  him  before  the  magis- 
trate by  whom  the  warrant  was  granted;  but,  after  hear- 
ing the  case,  he  dismissed  the  charge.  This  took  place 
in  the  early- part  of  July,  1851;  but  this  action  was  not 
commenced  until  the  latter  end  of  January,  1852,  being 
more  than  six  months  after  the  committing  of  the  acts  of 
trespass.  It  further  appeared,  that  a  constable  had  been 
duly  appointed  to  the  parish  of  Dauntsey. 

The  defendants  justified  under  the  21  Jac.  1,  c.  12,  1  & 
2  Will  4,  c.  41,  2  &  3  Vict  c.  93,  and  3  &  4  Vict.  c.  88; 
and  contended,  first,  that  they  were  hoik  justified  under 
the  warrant;  and,  secondly,  on  the  part  of  Barnes,  that, 
as  against  him,  the  form  of  action  was  misconceived,  and 
it  ought  to  have  been  case  and  not  trespass;  and  thirdly, 
as  respected  Barton,  that  the  action  ought  to  have  been 
brought  within  the  period  of  six  months,  as  required  by 
the  24  Geo.  2,  c.  44,  s.  8.  The  learned  Judge  nonsuited 
the  plaintiff,  with  leave  to  him  to  move  to  set  the  non- 
suit aside,  and  to  enter  a  verdict  for  J  5i,  which  sum  was 
contingently  assessed. 

Kinglake,  Serjt.,  having  obtained  a  rule  nisi  accordingly, 

Crowder  and  Hodges,  for  the  defendant  Barnes,  and 
Slade,  for  Barton,  shewed  cause. — First,  both  defendants 
are  protected  by  the  warrant,  which  was  executed  by  a 
constable  of  the  county  in  which  Dauntsey  is  situate, 
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and  who  was  also  attached  to  that  district,  although  it  was      ^i^^^ 
not  executed  bj  the  constable  of  that  parish.     Under  the     Frbbgabd 
2  &  3  Vict  c.  93,  &  8,  the  defendant  Barton  had  all  the       Barnm. 
powers  of  executing  warrants  in  that  parish  by  virtue 
of  his  authority  which  extended  through  the  county.     It 
is  therefore  submitted,  that  it  was  not  essential  to  the 
validity  of  the  warrant  that  it  should  be  executed  by  the 
parish  constable.     Where  two  or  more  constables  are  ap- 
pointed to  a  parish,  a  question  might  arise  by  whom  the 
warrant  could  be  executed. 

Secondly,  with  respect  to  Barnes,  trespass  does  not  lie 
against  him,  as  he  merely  set  the  law  in  motion.  The  plain- 
tiff's proper  remedy,  if  any,  was  by  an  action  on  the  case. 
In  fVest  V.  SmcUlwood  (a),  it  was  held,  that  where  a  party 
lays  a  complaint  before  a  magistrate  on  a  subject-matter 
over  which  he  has  a  general  jurisdiction,  and  the  magis- 
trate grants  a  warrant,  upon  which  the  party  charged  is 
arrested,  the  party  laying  the  complaint  is  not  liable  as  a 
trespasser,  although  the  particular  case  be  one  in  which 
the  magistrate  had  no  authority  to  act  And  in  Brovm  v. 
Chapman  (b)  it  was  held,  that  where  a  party  sets  the  law 
in  motion,  even  where  there  is  want  of  jurisdiction  on  the 
part  of  the  magistrate,  the  former  is  not  liable  as  a  tres- 
passer. Elsee  V.  Smiih  (c)  and  Barker  v.  RoUinson  (d)  are  to 
the  like  effect.  Here  the  defendant  Barnes  merely  handed 
over  the  warrant  to  the  constable,  with  directions  to  exe- 
cute it;  but  he  did  not  take  any  part  in  the  arrest  itself. 
He  was  not  present  when  the  act  of  trespass  was  com- 
mitted. [Martin,  B.-^The  defendant  Barnes  directed  Bar- 
ton to  arrest  the  plaintiff,  and  at  the  same  time  delivered 
to  him  what  professed  to  be  a  warrant;  now,  if  that  turns 
oat  to  be  a  mere  piece  of  waste  paper,  the  defendant  Barnes 
is  a  trespasser,  for  the  trespass  is  committed  by  his  direc- 

(a)  3  M.  &  W.  418.  (c)  1  Dowl.  &  Ry.  97.; 

(b)  6  c.  B.  366.  (cQ  1  c.  &  M.  aaa 


V. 

Barnss. 
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1852.        tions.    Alderson,  B. — Suppose  A.  B.  directs  his  servant  to 
Fkbbgabd     arrest  C.  D.,  and  his  servant  does  so,  and  there  is  no  justi- 
fication for  the  arrest,  A.  B.  is  a  trespasser.     There  can 
hardl7  be  a  doubt  upon  this  point] 

Kinglakef  Serjt.  (F.  Edwards  with  him)  was  stbpped  hj 
the  Court  upon  the  question  as  to  the  form  of  the  action. 
— ^First,  the  warrant,  being  directed  to  the  constable  of 
Dauntsey,  and  to  no  other  person,  cotdd  not  legally  be  ex- 
ecuted by  a  county  constable.  The  office  of  parish  consta- 
ble is  distinct  from  that  of  a  county  constable;  and  the 
duties  of  each,  and  their  appointment,  have  been  frequently 
the  subjects  of  distinct  legislative  enactments.  In  the  year 
1823  the  rule  was  held  to  be  plain  that, "  where  a  warrant 
is  directed  to  any  one  by  name,  he  may  execute  it  any 
where  within  the  jurisdiction  of  the  magistrates;  but 
where  it  is  directed  by  the  description  of  an  office,  then  an 
officer  cannot  act  beyond  the  precincts  of  his  office:"  Per 
Bestj  J.,  in  Rex  v.  Weir  (a).  In  the  following  year  the  le- 
gislature passed  an  Act,  the  5  Geo.  4,  c.  J  8,  for  the  pur- 
pose (inter  alia)  of  "  facilitating  the  execution  of  warrants 
by  constables;"  and  by  section  6,  which,  after  reciting 
"  that  warrants  addressed  to  constables,  headboroughs,  &a, 
or  other  peace-officers  of  such  respective  parishes,  &a,  can- 
not be  lawfully  executed  by  them  out  of  the  precincts  there- 
of respectively,"  it  was  enacted,  that  it  should  be  lawful  for 
every  constable  and  for  every  headborough,  &a,  or  other 
peace-officer  for  every  parish,  &c.  or  place,  to  execute  any 
warrant  out  of  his  precincts,  provided  it  was  within  the 
jurisdiction  of  the  justice  granting  or  backing  the  warrant 
The  powers  of  a  parish  constable  were  defined  and  extend- 
ed by  this  Act  And  by  the  5  &  6  Vict.  c.  109,  "  An  Act 
for  the  appointment  and  payment  of  parish  constables," 
further  express  provisions  were  made  with  reference  to  the 

(a)  1  B.  &  C,  206. 
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qualification  &;c.  of  these  oflSicers.    It  therefore  follows        1862. 
from  a  reference  to  these  Acts,  that  the  offices  of  parish  and 
county  constables  are  distinct,  and  that  the  powers  of  a 
parish  constable  in  the  execution  of  these  warrants  may  be 
coextensive  with  the  powers  intrusted  to  county  constables. 
But  the  defendants  contend  that,  under  the  2  &  3  Vict. 
c.  93,  s.  8,  a  county  constable  is  empowered  to  execute 
warrants  in  any  part  of  that  county  in  which  he  is  ap- 
pointed to  act;  and  that,  under  the  3  &  4  Vict  c.  88,  s. 
27,  by  which  justices  of  the  peace  are  empowered  to  ap- 
point constables  to  particular  districts  consisting  of  pa* 
rishes,  the  defendant  Barton  was  authorised  to  act  in  this 
parish.     And  the  defendants  further  rely  upon  the  11  & 
1 2  Vict,  a  42,  s.  1 0,  which  enacts  that  every  warrant  "  may 
be  directed  either  to  any  constable  or  other  person  by 
name,  or  generally  to  the  constable  of  the  parish  or  other 
district  within  which  the  same  is  to  be  executed,  without 
naming  him,  or  to  such  constable  and  all  other  constables 
or  peace-officers  in  the  county  or  other  district  within 
which  the  justice  or  justices  issuing  such  warrant  has  or 
have  jurisdiction,  or  generally  to  all  the  constables  or 
peace-officers  within  such  last-mentioned  county  or  dis- 
trict"   But  the  defendants  have  not  obeyed  the  require- 
ments of  that  section,  which  was  passed  with  the  inten- 
tion of  affording  protection  to  persons  using -ordinary 
care ;  for  the  warrant  here  is  directed  to  a  specific  officer, 
but  was  delivered  to  another  person,  and  was  executed 
by  him. 

Secondly,  the  defendant  Barton  is  not  within  the  pro- 
tection of  the  6th  and  8th  sections  of  the  24  Geo.  2,  c. 
44.  The  arrest  here  was  not  made  "  in  obedience  to  the 
warrant,"  inasmuch  as  the  warrant  did  not  justify  the 
act  The  defendants  are  in  the  situation  of  a  person  act- 
ing without  a  warrant  Where  a  warrant  commands  the 
officer  to  take  the  goods  of  A,  and  he  takes  those  of  B. 
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1852.        by  mistake^  the  Act  applies:  Parton  v.  WiUiafns(d). — ^He 
was  then  stopped  bj  the  Court 

AiiDERsON,  R — I  think  that,  in  this  case,  if  my  brother 
Kinglake  will  giro  up  thai  part  of  the  rule  which  a^cfcs 
Barton,  the  constable,  the  rule  ought  to  be  absolute  ftgaintf 
the  defendant  Bamea    The  parties  ought  to  have  follow- 
ed the  direction  of  the  warrant,  which  requires  that  it 
should  be  executed  by  the  parish  constable.   But  I  think  it 
is  clear  that  the  constable  comes  within  the  protection  of 
the  jSth  and  8th  sections  of  the  24  Geo.  2,  c.  44,  by  which 
the  action  must  be  brought  against  a  constable  within  sis 
months  after  the  alleged  trespass,  where  he  inteiMis  to  aet 
under  the  warrant,  and  does  not  use  it  colourabljc 

Platt,  B.,  concurred. 

Mabtin,  B.— I  Aink  the  11  &  12  Vict  c.  42,  s.  12; 
leaves  no  doubt  upon  the  point  as  to  the  execution  of  the 
warrant  The  party  to  execute  it  was  the  paiish  con- 
stable of  Dauntsey.  This  the  defendaait  Barton  was  not 
But  still  I  think  he  is  entitled  to  the  protedidu  of  the  22 
3eo.  2,  c.  44,  ss.  6  &  a 

Rule  absolute  accordingly  (b). 


(a)  3  B.  a;  Aid.  330. 
(Jb)  PoOook,  a  B.,  had  left  th»  Qwrt  during  Om  argomest 


tt 
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Gbinham  and  Others  v.  Cabd  and  Others.  i%  22. 

HoNYMAN had  obtained  a  rule,  caUing  on  the  plain-  ^[ti^n  rfSfe 
tiffs  in  a  plaint  of  Qrinham  and  Another  v.  Card  and  Fn«»^y  Sj^i- 

-^  eties  Act,  13  & 

Another,  trustees  of  the  "Frant  Friendly  Society,"  and  uvictc.  lis, 
the  Judge  of  the  County  Court  of  Kent,  to  shew  cause  !lri»ng  between 
why  a  writ  of  prohibition  should  not  issue  to  him  to  stay  ^y'S^^  °^ 
all  further  proceedings  in  the  said  plaint.  society  and  the 

trostees,  trea- 

It  appeared  from  the  affidavits,  that  the  plaintiffs  were  surer,  or  other 
two  of  the  members  of  the  committee  of  the  Frant  Friend-  mittee  Ae^ 
ly  Society,  and  that  the  defendants  were  the  trustees  of  ^^  ^  ^^^^ 

^  ^ '  in  Buch  manner 

that  body.   The  particulars  of  the  plaintiffs'  demand  in  the  &•  the  rules  of 

such  locietv 

said  plaint  were  as  follows: — "For  you  to  shew  cause  shall  direct,  and 
why  you  do  not  pay  oyer  the  money  or  reserred  fund  of  tlS^ 
the  Frant  Friendly  Society,  in  your  hands  or  power,  as  binding  and 

J  .  ,  .  conclusive;  out 

trustees  of  the  said  society,  as  required  and  prescribed  by  if  such  dispute 
a  rule  of  the  said  society,  duly  made  and  passed  by  the  a  kind,  that,  for 
said  society,  and  certified  on  the  10th  of  July,  1850.''    It  ^'^"*i^^*S^ 
further  appeared,  that  the  society  was  originally  establish-  ^  the  laws  in 

.  m  1  1       /•      •  "1       force,  recourse 

ed  m  1 836,  when,  among  other  rules  for  its  governance,  the  must  be  had  to 
32nd  rule,  which  was  duly  enrolled  and  certified  by  John  ty,umayi»*"" 
Tidd  Pratt,  Esq.,  was  as  follows:— "That  if  any  difference  ^p^^feltw 
or  dispute  shall  arise  between  any  of  the  members  of  this  pa^y*  to  the 

1     .  /v.  1  .  t  .  jodge  of  the 

society,  not  being  officers,  touchmg  any  matter  or  thing  re-  county  court 
lating  to  this  society,  it  shall  be  referred  to  the  committee  for  ^^  o?a  friend- 
their  decision;  but  if  any  dispute  or  difference  shall  arise  ^y  »<«jety»  dis- 

'  ^  ^        *■  ^  putes  between 

between  any  officers  of  this  society,  or  between  any  other  members  and 

the  trustees 
may  be  referred 
to  the  arbitration  of  a  certain  number  of  the  committee,  a  dispute,  which  affects  the  interests  of  all 
the  individual  members  of  the  society,  arising  between  some  of  its  members,  who  are  also  members 
of  the  committee,  and  the  trustees,  where  the  question  is  not  one  which  necessarily  requires  that  re- 
course should  be  had  to  a  Court  of  equity,  such  dispute  cannot  be  referred  to  the  judge  of  the  county 
court,  but  must  be  referred  to  other  members  of  the  committee. 

Where  a  dispute  arose  between  two  of  the  members  of  the  committee  of  a  friendly  society  and  the 
trustees,  touching  the  distribution  of  a  fund  in  the  hands  of  the  latter;  and  by  one  of  the  rules  of  the 
society,  it  was  oMered  that  disputes  were  to  be  referred  to  such  members  of  the  committee  as  should 
not  be  personally  interested  in  the  matter: — Held^  that  the  judge  of  the  county  court  had  no  juris- 
diction in  such  case,  and  the  Court  granted  a  prohibition  against  further  proceedings  in  a  plaint  is< 
sued  out  of  the  court  oyer  which  he  presided. 

VOL.  VII.  Ill  BXCH. 
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1858.        member  and  any  officer  or  officers,  it  shall  be  first  refer- 
red to  the  committee,  or  such  of  them  as  shall  not  be  per- 
sonally interested  therein;  and  if  the  decision  of  such 
committee  shall  not  be  satisfactory  to  all  parties  concern- 
ed, then  reference  i^all  be  made  to  arbitrators,  pnrsaant 
to  the  10  Geo.  4,  c.  56,  s.  27."    The  "  reserved  fund"  was 
not  established  until  the  year  1889,  and  it  consisted  of 
the  accumulated  ^bscriptions  of  the  honorary  members, 
and  its  application  was  regulated  by  a  rule  (No.  38),  which 
was  framed  in  that  year.    In  1847  this  rule  was  altered, 
and  the  application  of  the  reserved  fund  was  also  altered, 
and  the  payments  were  directed  to  be  made  pursuant  to  a 
certain  scale.    This  rule  provided,  "  that  if  any  difference 
or  dispute  shall  arise  touching  this  fund  or  the  construc- 
tion of  this  rule,  the  same  shall  be  referred  to  arbitrar 
tion  in  the  manner  specified  by  the  rule  of  this  society." 
On  the  10th  of  July,  1860,  this  rule  was  also  expunged, 
and  the  following  rule  was  made  and  duly  certified  by  Mr. 
Tidd  Pratt    This  rule,  after  directing  that  rule  88  be  ex^ 
punged,  proceeded  as  follows: — ''And  that  the  money 
now  in  the  Bank  in  the  names  of  the  trustees,  and  other  , 

monies  that  shall  or  may  be  due  to  the  reserved  fund,  up  | 

to  the  time  of  this  alteration  coming  into  op^tttion,  shall 
be  divided  to  the  members  according  to  the  years  they 
have  been  members  since  the  formation  of  the  benevolent 
fund,  with  the  exception  of  a  reserved  fund  to  the  amount 
of  58.  a  member,  to  be  deducted  and  placed  in  the  Tun- 
bridge-Wells  Savings  Bank  by  the  treasurer,  in  the  name 
of  the  Frant  Friendly  Society;  and  that  all  monies  re- 
ceived after  this  alteration  coming  into  operation  shall  be 
placed  to  one  fund,  to  be  called  the  General  Fund  of  the 
Frant  Friendly  Society." 

It  further  appeared,  that,  in  April,  1851,  a  meeting  of 
the  members  of  the  society  was  convened,  to  consider  whe- 
ther five-sixths  were  in  favour  of  a  division  of  the  reserv- 
ed fund,  and  that  the  proposal  for  such  division  was  put 
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to  tlie  vote  at  the  meeting,  and  was  negatived;  and  that, 
in  consequence  thereof,  the  trustees  reAised  to  distribute 
the  fund  lest  they  might  be  held  responsible  for  so  doing. 
It  was  contended  before  the  Judge  of  the  County  Court, 
on  the  part  of  the  defendants,  that  he  had  no  jurisdiction 
in  the  case;  but  that,  under  the  13  &  14  Vict,  a  115, 
B.  22  (a),  and  the  32nd  rule  of  the  society,  which  rule  ex- 
pressly referred  to  the  10  Geo.  4^  e.  56,  &  27  (&X  ^^^  plain- 
tiffs ought  to  have  referred  the  question  to  the  arbitration 
of  the  committee.  The  judge,  however,  was  of  opinion, 
that  the  rule  of  the  lOth  of  July,  which  had  been  duly  cer- 
tified, gave  him  jurisdiction  over  the  plaint,  and  he  aeooed- 
ingly  gave  judgment  in  favour  of  the  plaintiffs;  whereupon 
the  present  rule  was  obtained. 


1861. 


Hawkins  shewed  cause. — It  will  be  contended,  on  the 


(a)  The  2find  section  enacts, 
**  Tlwt  if  any  dispute  shalL  arise 
between  the  members  or  persomi 
claiming  under  or  on  account  of 
any  member  of  any  society  or 
branch  established  under  this 
Act,  and  the  trustees,  treasurer> 
or  other  officer  or  committee 
thereof,  it  shall  be  settled  in  such 
manner  as  the  rules  of  such  soci- 
ety or  branch  shall  direct;  and 
the  decision  so  made  shall  be 
binding  and  conclusive;  but  if 
such  dispute  be  of  such  kind, 
that,  for  the  settlement  of  it, 
according  to  the  laws  now  in 
force,  recourse  must  be  had  to 
one  of  her  Majesty's  Courts  of 
equity,  or  to  the  Court  of  Session, 
it  may  be  referred,  at  the  option 
of  either  party,  to  the  judge  of 
the  county  court  &c/' 

(6)  That  section  enacts,  that 
^provision  shall  be  made  by  one 

I  I 


or  more  of  the  rules  of  every  such 
society,  to  bo  confirmed  as  reqiib> 
ed  by  this  Act,  specifying  whe- 
ther a  reference  of  every  matter 
in  dispute  between  any  such  so- 
ciety or  any  person  acting  under 
them,  and  any  individual  mem- 
ber thereof  or  person  claiming 
on  account  of  any  member,  shall 
be  made  to  such  of  his  Majesty*s 
justices  of  the  peace  as  may  act 
in  and  for  the  county  in  which 
such  society  may  be  formed,  or 
to  arbitrators  to  be  appointed  in 
manner  hereinafter  directed;  and 
if  the  matter  so  in  dispute  shall 
be  referred  to  arbitration,  cer- 
tain arbitrators  shall  be  named 
and  elected  at  the  first  meeting 
of  such  society  or  general  com- 
mittee thereof  that  shall  be 
held  after  the  enrolment  of  its 
rules." 

I2 
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1852.        part  of  the  defendants,  that,  under  the  22nd  section  of  the 
15  &  IBYict  a  115,  which  is  an  Act  to  ''amend  the  laws 
relating  to  Friendly  Societies/'  the  question  here  in  dis- 
pute was  one  over  which  the  Judge  of  a  County  Court 
had  no  jurisdiction;  but  that  the  proper  mode  of  settling 
the  dispute  was  by  reference  to  the  committee  of  the  so- 
ciety.   Now,  the  1st  section  of  the  13  &  14  Yict  a  115, 
repeals  the  10  Geo.  4,  c  56,  under  which  the  society  was 
enrolled;  and  the  46th  section  enacts,  that  *'  every  socie^ 
duly  enrolled  or  certified  under  any  Act  hereby  repealed^ 
which  shall  not  after  ike  passing  of  this  Act  assure  the 
payment  to  or  on  the  death  of  any  member,  or  on  any  con- 
tingency, or  for  any  purpose  for  which  the  payment  of  sums 
may  be  assured  under  this  Act  exceeding  1001.,  or  an  an- 
nuity exceeding  SOZ.  per  annum,  or  any  sum  in  sickness 
exceeding  20^.  per  week,  shall  enjoy  all  the  exemptions  and 
privileges  in  this  Act  conferred  upon  any  society  estab- 
lished under  the  provisions  of  this  Act."    It  will  be  said, 
that,  although  the  former  Act  under  which  this  society 
was  enrolled  has  been  repealed,  the  recent  statute  is  ap- 
plicable; and  therefore,  that,  under  the  22nd  section  of 
the  13  &  14  Vict  a  115,  this  is  such  n  dispute  as  is  re- 
quired to  be  settled  "  in  such  manner  as  the  rules  of  the 
society  shall  direct."    But  the  38th  rule,  which  directed 
matters  in  dispute  between  members  of  the  society  and 
the  trustees  to  be  referred  toarbitration^  has  been  ex- 
punged.   And  the  32nd  rule,  in  which  reference  was  made 
to  the  10  Geo.  4,  c.  56,  &  27,  was  made  at  a  time  when  the 
fund  in  question  had  no  existence  whatever.    The  32nd 
rule,  therefore,  cannot  be  considered  as  a  rule  of  the  so- 
ciety; and,  moreover,  the  rule  of  the  10th  of  July,  1850, 
which  was  duly  certified  by  the  proper  officer,  and  is  to  be 
taken  as  binding,  regulates  the  management  of  the  fund. 
[Alderson,  B. — ^The  question  in  truth  turns  upon  a  liberal 
construction  of  the  22nd  section  of  the  13  &  14  Yict  c. 
J 15,  by  which  any  dispute  which  shall  arise  between  the 
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members  of  any  society  established  imder  the  Act,  and        1863. 
the  troBteeSy  treasurer,  or  committee  thereof,  shall  be  set- 
tled in  such  manner  as  the  rules  of  such  society  shall  di-> 
rect;  that  means,  all  such  rules  as  are  or  may  be  made; 
and  then  the  section  goes  on  to  say  that,  if  the  dispute 
be  of  such  a  character  that  recourse  must  be  had  to  a 
Court  of  equity,  the  dispute  is  to  be  referred  to  a  judge 
of  a  county  court    The  section,  therefore,  gives  a  gene- 
ral power  of  settling  disputes  between  the  members  and 
the  trustees,  where  the  matter  in  dispute  does  not  re- 
quire the  intervention  of  a  Court  of  equity.    This  mat- 
ter clearly  is  not  of  such  a  character.]     It  could  hardly 
be  intended  that  the  committee  ought  to  be  entrusted 
with  the  power  of  referring  disputes  in  which  they  are 
interested  to  themselves.    The  plaintiffs  could  not  sustain 
an  action  at  law.     [Alder souy  B. — This  is  not  a  case  in 
which  the  parties  must  have  had  recourse  to  a  Court  of 
equity,  and  therefore  they  ought  to  refer  it  to  arbitration. 
It  is  not  a  dispute  between  the  members  of  the  committee 
and  the  trustees,  but  between  two  of  the  members  of  the 
society  as  members  merely,  and  the  trustees.    The  inves- 
tigation could  not  .be  made  without  affecting  each  of  the 
members;  the  plaintiffs,  therefore,  are  not  interested  in 
the  question  as  committee-men,  but  as  members.    The 
dispute  might  be  referred  to  some  of  the  other  members 
of  the  committee  under  the  32nd  rule,  so  as  to  exclude 
the  plaintiffs.] 

Per  Curiam  (a)<T*-The  rule  must  be  absolute. 

(a)  PoUoek,  0.  B.,  Aldenon,  B.,  PlaU,  R,  and  Martin,  K 
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1858.        ence  that  could  reasonably  be  drawn  from  the  non-user 
wIsiT     ^y  *^^  party  is,  that  he  had  no  ocoasioo  for  it] 


v. 
Ward. 


Macatiiay  and  Brewer^  in  support  of  the  rule,  were  not 
called  v^n, 

Psa  CuBUM  (a). — ^The  rule  must  be  abscdute 

Rule  absolute.   . 
(a)  Pollock,  C.  B.,  Alderiouy  B.,  Piatt,  *B.,  and  Martin,  B. 


June  10.  RosKBUGB  v.  Cabdt  and  Matke. 

AnaTowryfor  xvEPLEVIN. — ^Avowry  and  cognisance,   for  that  the 

ScViS^**^*  plaintiff,  for  a  long  time,  tt)  wit,  for  all  the  time  during^ 

hdd  the  pre-  ^^^iiich  the  rent  hereinafter  mentioned  to  be  distrained  for 

mises  of  the  de- 
fendant at  a  was  accruing  due,  and  from  thence  until  and  at  the  same 

idT^e'yei^ly  time  whcu  &c.,  held  and  enjoyed  the  said  close,  in  wliich 

rent  of  80/.;  ^^   ^-^j^  ^j^^  appurteuanccs,  as  tenant  thereof  to  the  said< 

and  becaase  a  '  '^'^ 

laige  ram,  to  J.  Caddy,  by  virtue  of  a  certain  demise  thereof  theretofore 

80/.  of  the  rent  made,  ou  and  under  a  certain  rent,  to  wit,  the  yearly  rent 

^^n  ^e,  of  80t ;  and  because  a  ki^ge  sum,  to  wit,  the  sum  of  SM. 

to  wii,  one  year  q£  the  TOut  afoTOsaid,  for  a  Certain  time,  to  wit,  one  year 

enatnff  on  the  i     ct  i 

29th  ofSeptem^  ending  on  the  29th  September,  a.d.  1851,  on  the  day  and 

was  due  and  '  year  last  oforesaid,  and  from  thence  imtil  axxA  ai  the  said 

then^fi^^  *™®  when  &c.,  was  due  and  in  arrear  from  the  plaintiff 

the  difltreu  to  tbo  Said  J;  Caddy,  he  the  said  J.  Caddy  weH  avows, 

reani^Heid^  and  the  Said  J.  0.  Mayne,  as  bailiff  of  the  said  J.  Caddy, 

!h^*a^o*wSlriS  ^«11  acknowledges,  tie  taking  of  the  said  cattle,  com, 

material,  and  g0ods,  and  cbattela  in  the  said  close  in  which  &c,  and 

thereiore  that  .  /•■i»i  #• 

theavowiywas  jus^y  &c.,  as  foT  and  m  the  name  of  a  distress  for  the 

by  prMfof  some  ^^^^  ^^^  ^^  ^^^  ^^^  ^  arrear  as  aforesaid,  and  which  stiU 

rent  being  due  remains  duc  and  unpaid;  concluding  in  the:usnal  form', 
for  a  former  Pleas  la  bar,  noa  tenuit  and  riens  in  arrear,  and  issue 

thereon. 
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At  the  intik,  befove  Erie,  J.,  kt  the  last  OoMwailAMiaEes, 
it  appeared  that,  on  the  24th  df  Septemher^  1 849,  the 
plaintiff  and  the  defendant  Caddy  entered  into  an  agree- 
ment, not  under  seal,  whei^by  the  plainiifif  agreed  to  tafce, 
and  the  defendant  to  let,  a  certain  farm  '*  for  the  1  erm  of 
seven  years,  from  the  29th  of  September  instant,  pay- 
ing for  the  first  yeai*  at  thie  tate  of  80t ;  the  Mowing 
years  to  be  dependent  on  the  rise  or  fall  of  the  price 
of  com.      In  the  course  of  the  first  year  some  payments 
werem9,de  on.accous^t  of  tbQ, rent  of  80^*;  I^ut  282w  r/emain- 
ed  unpaid.    In  August,  1851,  the  defendant  Caddy  dis- 
trained for  88Z.,  as  rent  due  ug^to  Midsummer  in  that  year, 
whereas,  in  fact,  there  was  no  part  of  the  second  year's  rent 
due,  the  rent  bein^  payable  yearly.     Under  this  distress, 
beasts  of  the  pldugh  were  improperly  taken  for  the  rent 
adluaUy  due>  and  the  distress  was  abandoned'as  to  the  r^-^ 
siduQ.    Subsequent  proceedings  were  taken  in  the  County 
Court  for  the  illegal  distress,  and  in  the  result  it  appeared 
that  the  28{.  so  in  arrear  waa  still  unpaid,  and  capable  of 
b^ing  again  distiiained  for.     On  the  BOth  of  September, 
1851,  the  defenda&t .  distrained  again  for  SOL,  as  rent 
due  for  the  second  year,  bnd  this  distress  was  repleiied; 
There  was  no  evidenoe  of  the  rent  having  been  fixed  by 
reference  to  the  price  of  com,  or  otherwise^  ft)r  the  second 
year.     Upon  these  facts,  it  was  objected  that  the  avowry 
wafi  not  sustained,  as  the  tenancy  set  up  Was  a  yearly  ten- 
ancy at  the  fixed  sum  of  80^.  a  year;  whereas  the  agree- 
ment (although  it  was  void  as  a  lease  for  seven  years,  be- 
cause not  under  seal)  shewed  that  the  rent  f6r  the  second 
year  was  to  be  dependteit  upon  the  ^ride  of  corn.    The 
learned  Judge  held  this  to  be  the  true  effect  of  the  agree^- 
ment    It  %^as  then  contended  on  behalf  of  the'  defend- 
ants, that,  inasmuch  as  there  was  a  portion  of  the  fi^t 
year's  rent  in  arrear,  the  distress  could  be  supported,  ^nd 
that  the  lamount  specified  in'  the  avoiwry'and  cognisance 
was  immaterial    A  verdict  ^ was  taken  (or  the  defendants, 


r 
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1862.       with  leave  to  the  pliuntiff  to  moiFe  to  enter  the  Terdict 
lor  him,  with  four  gmneaa  damages. 
A  rule  nisi  waa  aocordingly  obtained  in  last  Term. 

CoUier  and  Maynard  ghewed  cause. — ^Tbe  statement  in 
the  avowry,  that  a  certain  amount  of  rent  was  due  for  the 
year  ending  on  the  29th  of  September,  1851,  is  not  a  mate- 
rial allegation,  and  moreover,  it  is  under  a  videlicet.    The 
legal  effect  of  the  pleading  is,  that  rent  was  due  in  respect 
of  the  tenancy  at  the  time  the  distress  was  made.     The 
plea  in  bar  of  riens  in  arrear  denies  that  any  rent  was 
then  due.    The  avowry  is  therefore  supported  by  proof  of 
rent  being  due  either  for  the  year  1851  or  for  the  prior 
year.    In  Forty  v.  Imber(a\  Lord  JEUenborough,  C-  J^ 
says,  "  It  is  unnecessary  to  revert  to  cases  before  the  sta- 
tute of  the  11  Geo.  2,  a  19,  s.  22>  whidx  meant  to  relieve 
landlords  from  the  difficulties  which  they  before  laboured 
under  in  making  avowries  for  rent,  and  gives  the  avowry 
and  cognisance  in  as  general  terms  as  possible.  And  there 
has  been  no  case  since  that  statute,  where,  if  it  turned  out 
that  less  rent  was  due  than  the  defendant  had  avowed  for, 
he  has  not  been  holden  to  be  entitled  to  recover  for  so 
much  as  was  due:  it  is  the  constant  practice.''  In  1  Chitty 
on  Pleading,  7th  edit.,  p.  27S,  the  cases  are  collected  up- 
on the  rule  which  requires  some  time  to  be  laid  in  all 
pleadings. 

Kinglake,  Serjt.,  and  Montague  Smith,  in  support  of  the 
rule,  were  not  called  upon« 

Pollock,  C.  R — Vfe  are  all  of  opinion  that  the  rule 
must  be  absolute.  The  rent  alleged  to  have  been  due  was 
not  jnroved  as  alleged. 

Aldersok,  B. — The  last  date  in  the  avowry  is  clearly 

(a)  6  East,  437 
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material.    There  are  cases  which  shew  that,  if  a  distress  180ft 

has  been  made  for  rent  not  due,  and  the  defendant  obtains  bomiiuob 
judgment  upon  his  ayowry,  error  will  lie  (a). 


Cadat. 


Platt,  R — I  am  of  the  same  opinion.    It  is  also  clear 
that  the  defendant  did  not  intend  to  distrain  for  this  281. 

Mabtih,  B.;  concurred. 

Rule  absolute. 

(a)  See  Rieharch  v.  Corfrforth,  2  Salk.  680. 


Oaknak  and  Two  Others,  Assignees  of  J.  Nash,  a  Bankr 
rupt,  V.  The  South  Eabtbbv  Railway  Cohpaky  (a). 

X  HIS  was  an  action  of  trover  by  the  plaintiffs,  as  assign  A  bankrapt, 
nces  of  John  Nash,  a  bankrupt,  for  the  value  of  certain  of  bankrapt!^, 
timber  trees  alleged  to  belong  to  the  bankrupt's  estate,  and  ^^'^^l^ 
to  have  been  converted  by  the  defendants  after  the  bank-  trees  with  the 
ruptcy.    The  declaration  alleged  a  possession  of  the  tim-  be  kept  by  them 
ber  by  the  plaintiffs  as  assignees.  X^^iS  to 

be  deliveied 
upon  payment  of  vhmrfiige  feee*  On  the  7th  of  February,  1848,  a  fiat  in  bankraptey  isaaed  againit 
the  bankmpt,  and  he  was  duly  adjudged  a  banknipt.  On  the  9th  of  Febmaiy,  1848,  the  official 
assignee  was  appointed.  In  February  1849,  the  creditors*  assignees  were  appointed.  After  the 
appointment  of  the  official  assignee,  and  before  the  appointment  of  the  creditors*  assignees,  and 
without  baring  obtained  the  consent  of  the  former,  the  bankrupt  sold  the  timber,  and  ordered  the 
defendants  to  deliver  it  to  the  purchasers;  and  the  defendants,  who  had  no  notice  of  the  act  of 
bankruptcy,  or  of  the  fiat,  or  of  the  adjudication,  immediately  upon  the  receipt  of  the  order  de- 
Uvered  the  timber  to  the  purchasers.  The  adjudication  was  not  notified  in  the  Gazette  until  Uie 
ISth  of  February,  1849: — Hddj  first,  that  the  issuing  of  the  fiat  was  not  of  itself  notice  of  the  act 
of  bpl^ruytcy ;  an^  ^condly,  that^  by  the  words  in  the  84th  section  of  the  6  Geo.  4,  c.  16,  **  goods 
belonging  to  any  bankrupt,*  are  to  be  understood  goodn  which  belong^  to  the  bankmpt  at  the 
tUne  thay  were  deposited  in  thfs  nosf^oo  or ,  custody  of  tbe  pe^n  or.  body  (vrporate  deliyering 
them,  and  which  goods  would  nave  continued  io  be  his  property,  if  an  aict  'of  bankruptcy  had 
not  occurred;  and  therefore  that  the  defendants  were  psolectad  by  that  tfctjont  as  they  had  deli- 
Teied  the  goods  without  notice  of  the  act  of  bankruptcy. 

The  declamtion  stated  that  the  creditors*  assignees  were  possessed  of  the  goods  at  the  time  of  the 
alleged  coaversien:— «QMBrs»  whether  such  allegation  was  supported  by  oridence,  which  shewed 
that,  at  that  time,  the  creditors*  assignees  had  not  been  appointed. 

(a)  Thia  case  was  decided  in  Easter  Term  (May  7). 
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1858.  The  defendants  pleaded^  first,  not  gniltj;  and,  secondlj, 

Cannan      ^^^^  ^^  plaintiffs  were  not  possessed  as  assignees:  upon 

*•  which  issue  was  joined. 

Eaatbrn  By  consent  and  by  a  Judge's  order,  the  following  case 

was  stated  for  the  opinion  of  the  Court: — 

The  defendants  were  owners  of  a  wharf  at  Strood,  near 
Rochester;  and  the  bankrupt  Nash,  before  the  date  of  the 
fiat  against  him,  deposited  the  timber  in  question  upon  the 
defendants'  wharf  there,  to  be  kept  by  them,  and  to  be  de- 
Uvered  by  them  on  payment  of  wharfage  for  the  same  Oa 
the  7th  of  February,  1848,  a  fiat  in  bankruptcy  duly  issued 
against  Nash,  who  had  committed  an  act  of  bankruptcy, 
and  under  the  fiat  he  was  adjudged  a  bankrupt;  but  the 
adjudication  was  not  notified  in  the  London  Gazette  until 
the  13th  of  February,  1849.  The  defendants  neyer  had  no- 
tice of  any  act  of  bankruptcy  committed,  nor  of  the  issu- 
ing of  the  fiat;  and  the  messenger  made  no  seizure  of  the 
timber  in  question.  On  the  9  th  of  February,  1848,  the 
plaintiff  Cannan  was  appointed  official  assignee;  and  on 
the  23rd  of  February,  1849,  the  other  plaintiffs  were  ap- 
pointed creditors'  assignees.  On  the  14th  of  February,  1 848, 
a  petition  was  presented  to  annul  the  adjudication ;  and  on 
the  same  day  the  advertisement  of  adjudication  was  suspend- 
ed by  order  of  the  Court  until  the  13th  of  February,  1849. 
The  petition  was  dismissed  on  the  9th  of  February,  1849. 
— Of  all  which  the  defendants  had  no  notice.  Between 
the  7th  of  February,  1848,  and  the  13th  of  February,  1849, 
the  bankrupt,  without  the  interference  of  the  plaintiffs,  at 
various  times  made  agreements  for  the  sale  of  all  the  tim- 
ber to  different  persons;  and,  between  the  18th  of  Septem- 
ber, 1848,  and  the  15th  of  January,  1849,  without  the  inter- 
ference of  the  plaintiffs,  gave  orders  to  the  defendants  for 
the  delivery  of  the  whole  of  the  timber  to  the  purchasers ; 
and  the  defendants,  before  any  notification  of  the  fiat  or 
adjudication  in  the  London  Gazette,  or  of  the  fiat  or  act 
of  bankruptcy,  and  without  any  interference  by  the  plain- 
tiffs, delivered  the  timber  as  directed  by  the  bankrupt 
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The  question  for  the  opinion  of  the  Coart  was,  whether        1863. 
the  plaintiffs  were  entitled  to  recover*    If  the  Court  were      cannan 
of  opinion  that  the  plaintiffs  were  entitled  to  recoTer,  *^ 

judgment  was  to  be  entered  in  their  favour  for  65L  6s,  Sd,;      EAsnRif 
but,  if  not,  then  a  nolle  prosequi  was  to  be  entered. 

The  case  was  argued  in  Easter  Term^  1851 ;  abd,  in  the 
succeeding  Trinitj  Vacation,  the  Court  intimated  that 
they  entertained  grave  doubts  whether  the  plaintiffs  could 
all  be  joined  in  the  action,  and  they  directed  the-case  to  be 
re-aigued. 

WiUeM  argued  for  the  plaintiffs  (April  26).~The  defend- 
ants will  raise  three  objections  to  the  plaintiffer'  right  to  re- 
cover in  this  action.  First,  it  will  be  said  that  the  credi- 
tors' assignees  were  not  possessed  of  the  property  in  ques- 
tion at  the  time  of  the  oonversion,  or,  if  they  were  pos- 
sessed in  point  of  law,  that  the  declaration  ought  to  have 
contained  an  allegation  thai  the  conversion  took  place  at  the 
time  when  the  official  assignee  was  appointed,  and  that  the 
creditors'  assignees  were  appointed  afterwarda  Secondly; 
that  the  defendants  were  not  guilty  of  a  oonversion;  and, 
thirdly,  that  at  all  events  they  are  protected  by  the  84th 
section  of  the  Sankrupt  Act,  6  Gee.  4,  c;  16. 

First,  the  creditors'  assignees. are<  rightly  joinred  ae  co- 
plaintiffs,  although  at  the  time  of  the  coil  version  an  official 
assignee  had  been  appointed^  and  the  trade  lass^nees  had 
not  then  been  appointed ;  fiiit  the  tMe  and  possession  oT  all 
the  assignees  have  relaiien  back  to  the  act  of  bankruptcyi* 
Tbi0  doctrine  of  relation  has  beecit  calkd  a  hgol  fiction^ 
but  it  was  in  fitct  esceated  by  the  exprawlftnguageiof  the 
legislature.  Th&  18  £Uz.,e.  7>  s.  2^  enltetfl^' that  the^si-^ 
missicmers.  shall  have  avthwity  to  dispoea  of  aH  the' estate 
and  effdcta  the  bankrupinhadl  at  th^  time  he  became 'bbnk*- 
rupt;and  their  ondessball  beiefiectval  against  all  persons 
claiming  by  any  act  made  or  done  after  such  person  shall 
become  bankrupt  (This  is  the  origin  of  the  relation  to  the 
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1865L        act  of  bankruptcy  on  which  bo  many«  important  dednons 
Cannak      depend:  1  Christian's  Bankrupt  Laws,  p.  11.     [Parke,  R 
«•  —-That  doctrine  was  fully  discussed  in  Bahne  ▼.  HuUcn  (a).] 

Eautsrw  Cooper  r.  OhiUyQf)  is  also  one  of  the  numerous  cases  upora 
this  subject;  and  it  was  there  contended  that  this  doctrine, 
if  carried  out  to  its  full  extent,  might  be  prodnctire  of 
the  most  harsh  and  cruel  consequeneea  It  is  well  ogCaV 
lished  that  this  relation  back  to  the  act  of  bankruptcy  is 
good  for  all  purposes.  It  is  clear  that,  if  the  creditors' 
assignees  are  debarred  from  suing  for  injuries  done  to  tiie 
bankrupt's  estate  during  the  interral  between  such  mo- 
ment and  their  appointment,  there  must  exist  an  interval 
of  an  anomalous  character;  and  the  Court  will  be  und« 
the  necessity  of  holding  that  this  long  existing  doctrine  of 
relation  ha^  been  wiped  out  by  modem  statutes.  By  the 
6  Qea  4^  c.  16,  s.  45,  the  CommisBioners  were  empowered 
to  appoint  a  provisional  assignee  of  the  bankrupt's  estate. 
By  the  22nd  section  of  the  J  &  2  Will  4,  c.  £6,  the  ap- 
pointment of  the  official  assignee  was  first  created.  That 
section,  and  the  5  &  6  Vict,  a  122,  s.  48,  declare  that,  un- 
til assignees  are  chosen  by  the  creditors,  the  official  assig- 
nee is  authorised  to  act  as  the  sole  assignee  of  the  bank- 
rupt's estate.  By  these  enactments  the  necessity  of  the  ap^ 
pointment  of  the  proriaional  assignee  was  remoreid;  and 
the  official  assignee  now  holds  the  same  situation  as  that 
which  the  provisional  assignee  formerly  held.  It  appears 
from  the  51st  and  53rd  sections  of  the  5  &  6  Vict,  a  122, 
that  the  official  assignees  have  all  the  powers  given  them 
which  they  had  before  enjoyed;  and  provision  is  also  made 
for  the  appointment  of  additional  assignees.  And  eveiy 
section  which  has  refisrence  to  the  official  assignee  appears 
to  have  been  framed  with  the  view  of  conferring  upon 
him,  in  conjunction  with  the  trade  assignees,  fall  power 
to  receive  all  the  monies  of  the  bankrapt's  estate    The 

(a)  9  Bing.  471.  (6)  1  Burr,  20. 
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25th  section  of  the  1  &  2  WilL  4,  c  66,  is  important,  as        Iddl 
shewing  that,  in  the  case  of  a  fresh  af^intment  of  other      cakhaic 
assignees  in  lieu  of  those  first  appointed,  as  in  case  of       ^• 
death  or  of  removal,  the  estate  vests  jointly  in  all  the  as^  _  EAsranw 
signees.    These  sections  also  shew  that  the  title  of  the  as- 
signees, although  they  are  separately  appointed,  and  at 
different  periods,  has  reference  to  the  act  of  bankruptcy. 
The  creditors'  assignees  were  therefore  rightly  joined  in 
this  action;  and  the  declaration  correctly  alleges  that  the 
wrongful  act  was  committed  whilst  they  were  possessed 
of  the  good& 

Secondly,  the  defendants  were  guilty  of  a  conversion  by 
the  unauthcHised  sale  of  the  goods.  This  case  is  analo- 
gous to  the  ordinary  one  of  an  action  of  trover  against  a 
carrier,  for  misdelivery  by  mistake  of  goods  entrusted  to 
him  for  the  purpose  of  being  carried:  Youl  v.  Harbottle(a% 
Wyld  V.  Piokf9rd(b). 

Thirdly,  the  defendants  are  not  protected  by  the  84th 
section  of  the  6  Gteo.  4,  a  16.  That  section  enacts,  that 
'*  no  person,  or  body  corporate,  or  public  company,  having 
in  his  or  their  possession  or  custody  any  money,  goods, 
wares,  merchandises,  or  ^ects  belonging  to  any  bankrupt, 
shall  be  endangered  by  reason  of  the  payment  or  delivery 
thereof  to  the  bankrupt  or  his  order;  provided  such  per- 
son or  company  had  not,  at  the  time  of  such  delivery  or 
payment,  notice  that  such  bankrupt  had  committed  an  act 
of  bankruptcy/'  Now  this  applies  only  to  cases  in  which 
the  delivery  is  made  before  the  issuing  of  the  fiat,  which 
now  takes  the  place  of  the  old  commission,  for  the  two  fol- 
lowing reasons — first,  because  the  goods  cannot  be  said  to 
"belong  to  the  bankrupt  after  the  fiat;"  and  secondly,  be- 
cause the  fiat  operates  as  a  notice  of  the  act  of  bankruptcy. 
[Parke,  B.— In  Collet  v.  De  Ools(e),  Lord  Chancellor  Talbot 
certainly  held,  that  a  commission  issued  is  a  notice  of  the 

(a)  Peake,  N.  P„  49.    (6)  8  M.  &  W.  443.    (c)  Ca.  Temp.  Talbot,  66. 
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bankruptcy;  but  then  the  question  is,  whether  the  fiat 
stands  upon  the  same  footing.  Lord  Talbot  there  sayfi,  "  a 
commission  is  a  public  act,  of  which  all  are  bound  to  take 
notice;  but  an  act  of  bankruptcy  may  be  so  secret  as  to 
be  impossible  to  be  known/']  It  may  be  conceded  that  die 
84th  section  applies  to  the  case  where  the  delivery  takes 
place  after  the  fiat  is  issued;  but  it  does  not  protect  the 
party  where  the  act  is  done  after  the  appointment  of  the 
assignees.  At  that  time  the  assignees  are  clearly  entitled 
to  this  property. — He  referred  to  the  2  &  3  Vict.  c.  29. 


Hoggins,  contri.— First,  the  1  &  2  Will  4,  c.  56,  s.  22, 
lays  down  in  express  terms  the  mode  in  which  the  pro- 
perty shall  vest  in  the  assignees.  This  is  plainly  express- 
ed for  the  guidance  of  the  assignees.  And  by  the  terms 
of  that  section,  the  property  of  the  bankrupt  "  shall  in 
every  case  be  possessed  and  received  by  such  official  assig- 
nee alone,  save  where  it  shall  be  otherwise  directed  by  the 
said  Court  of  Bankruptcy,  &c.;"  and  the  section  concludes 
with  a  proviso,  that,  until  the  creditors'  assignees  are 
chosen,  the  official  assignee  *'  shall  be  enabled  to  act,  and 
shall  be  deemed  to  be,  to  all  intents  and  purposes  whatso- 
ever, a  sole  assignee  of  each  bankrupt's  estate  and  efiTects." 
At  the  time  of  the  alleged  conversion  the  plaintiff  Cannan 
was  the  sole  assignee,  and  was  alone  possessed  of  the  goods. 
The  appointment  of  the  other  plaintiffs  as  creditors'  assig- 
nees gave  them  the  right  to  sue  jointly  with  the  official 
assignee;  but  they  were  not  possessed  as  is  here  alleged. 
The  declaration  ought  to  have  been  framed  in  accordance 
with  the  fact.  In  the  case  of  an  injury  done  to  a  testator's 
estate  in  the  time  of  his  executor,  who  dies  after  having 
appointed  an  executor,  the  second  executor  cannot  declare 
that  the  wrong  was  done  whilst  he  was  executor.  In  that 
case  the  declaration  would  state  that  the  wrong  was  com- 
mitted in  the  time  of  the  second  executor's  testator.  The 
25th  section  of  the  1  &  2  Will.  4,  c  56,  does  not  affect  the 
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question,  for  it  merely  dispenses  with  the  necessity  of  a        1S62. 
formal  instrument  of  assignment  to  transfer  the  bank-       cInnan 
rupt's  personal  estate  to  the  assignees.  ,  ^* 

Secondly,  the  defendants,  having  deliyered  the  goods  Eastern 
in  pursuance  of  the  contract  under  which  they  received  ^"' 
tiiem,  are  not  guilty  of  a  conversion.  A  misdelivery  would 
amount  to  a  conversion.  The  defendants  had  no  notice  of 
the  change  of  property ;  and  they  acted  strictly  in  pursu- 
ance of  the  contract  under  which  the  goods  were  deposit- 
ed with  them,  by  delivering  them  to  the  order  of  the 
bailor:  Toumsend  v.  IngH8(a)y  WoMs  v.  OgneU{h),  Knowlea 
V.  Hor8faU(c). 

Thirdly,  the  84fth  section  protects  the  defendants.  The 
words  are  general,  and  the  enactment  applies  where  the 
parties  act  bona  fide  and  without  notice.  In  Bird  v. 
Ba88(d)  it  was  held,  that  notice  of  an  act  of  bankruptcy 
within  the  2  &  3  Vict.  c.  2.9,  means  knowledge  of  it;  and 
that  the  issuing  of  the  fiat  does  not  amount  to  knowledge 
of  the  act  of  bankruptcy.  The  old  commission  and  the 
present  fiat  are  different  in  many  respects. 

Willee,  in  reply.-^First,  until  the  creditors'  assignees  are 
chosen,  the  official  assignee  is  the  sole  assignee  under  the 
22nd  section  of  the  1  &  2  Will  4,  a  56;  but,  upon  their 
being  chosen,  the  estate  of  the  bankrupt  vests  in  all  the 
assignees  jointly,  and  this  has  relation  back  to  the  act  of 
bankruptcy.  The  official  assignee  stands  in  the  same  situ- 
ation a^  the  provisional  assignee  did  under  tiie  6  Geo.  4, 
c.  J  p,  s.  45. 

Secondly,  the  delivery  of  the  property  is  not  the  less  a 
conversion  of  it,  because  the  defendants  had  no  notice  of 
the  change  of  ownership. 

Thirdly,  the  84th  section  does  not  require  that  the  notice 
th^e  mentioned  should  be  absolute  knowledge  o£  the  act 

(4  Hdlt^  N:  P.,  278.-  (c)  6  B.  &  Aid.  134. 

(6)  Qr6i  JaD.  1^;   1      ^  (e/)  6  M.  &  Or.  143. 
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of  bankruptcy,  as  appears  by  reference  to  the  83rd  section, 
which  provides  for  constructive  notice  of  that  act 

Cur.  adv.  vult. 

Parke,  B.,  now  delivered  judgment  — (After  stating  the 
pleadings  and  the  facts  of  the  case,  his  Lordship  proceeded) : 
— The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  were  entitled  to  recover  the  value  of  the  timber 
from  the  defendants.  For  the  plaintiffs  it  was  argued,  that, 
by  the  operation  of  the  bankrupt  laws  in  force  at  the  time 
when  this  transaction  took  place,  the  property  in  the  tim- 
ber vested  in  all  the  assignees  by  relation  from  the  time  of 
the  act  of  bankruptcy,  and  that  the  delivery  by  the  de- 
fendants to  the  purchasers  in  pursuance  of  the  order  from 
the  bankrupt  was  a  conversion  of  the  property.  The 
cases  of  Cooper  v.  Chttty{a)y  Balme  v.  HuUon(b)y  Carlide 
V.  Oarland(c)y  were  cited,  and  conclusively  shew  that,  from 
the  time  of  the  act  of  bankruptcy,  the  goods  of  the  bank- 
rupt cease  to  be  his,  and  become  the  property  of  his  assig- 
nees, who  may  maintain  an  action  of  trover  against  the 
sheriff  who  executes  a  writ  of  fieri  facias  against  the  bank- 
rupt; subject,  of  course,  to  the  various  limitations  created 
by  the  enactments  of  the  numerous  statutes  upon  this 
subject 

Three  points  were  made  for  the  defendants:  first,  that 
they  were  protected  by  the  84th  section  of  the  Bankrupt 
Act,  6  Geo.  4,  c.  16 ;  secondly,  that  the  delivery  of  the 
timber  was  in  conformity  with  the  contract  on  which  it 
was  deposited  with  them,  and  without  notice  of  any  change 
in  the  property  or  of  the  title  to  the  timber,  and  was  not 
a  conversion,  and  that  they  were  excused  from  any  action 
by  reason  of  such  delivery;  thirdly,  that  there  was  a  va- 
riance between  the  declaration  and  the  facts,  for  that  the 
official  assignee  alone  was  possessed  of  the  timber  at  the 
time  of  the  conversion,  (that  is,  the  delivery  to  the  pur- 


(a)  1  Burr.  20. 


{b)  9  Bing.  471. 


(c)  7  Biijg.  298. 
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chasers);  and  that  the  averment  that  all  the  assignees 
were  then  possessed  was  not  made  out,  and  that  the  de- 
fendants were  entitled  to  the  judgment  of  the  Court  on 
the  issue  raised  by  the  plea  of  not  possessed. 

There  is  no  doubt  whatever  of  the  truth  of  the  general 
proposition  advanced  on  behalf  of  the  plaintiffs,  that  the 
title  of  the  assignees  to  the  goods  has  relation  back  to  the 
act  of  bankruptcy;  and,  notwithstanding  the  great  extent 
to  which  the  application  of  this  rule  has  been  cut  down 
and  restricted  by  modern  enactments,  it  still  remains  a 
fundamental  rule  and  principle  of  the  bankrupt  laws. 
(See  the  note  to  Cooper  v.  ChiUy,  1  Smith's  Leading  Cases, 
236,  and  Kynaston  v.  Civuck{a),)  But  we  think  that  the 
defendants  are  protected  by  the  operation  of  the  84th  sec- 
tion of  the  Bankrupt  Act,  6  Geo.  4,  a  16,  which  section 
enacts,  that  no  person  or  body  corporate,  or  public  com- 
pany, having  in  his  or  their  possession  or  custody  any 
money,  goods,  wares  or  merchandise,  or  effects  belonging 
to  any  bankrupt,  shall  be  endangered  by  reason  of  the 
payment  or  delivery  thereof  to  the  bankrupt  or  his  order 
(not  stating  before  the  date  of  the  commission),  provided 
he  or  they  had  not,  at  the  time  of  the  delivery,  notice  of 
the  act  of  bankruptcy  committed.  It  was  argued,  that 
the  operation  of  this  section  is  restricted  to  delivery  be* 
fore  the  issuing  of  the  commission  (now  the  fiat),  until 
which  time  the  goods  may  more  properly  be  said  to  belong 
to  the  bankrupt  But  we  do  not  think  that  this  is  the 
proper  construction  of  the  section.  In  truth,  the  goods 
may  in  some  sense  be  said  to  belong  to  the  bankrupt  up 
to  the  time  of  the  appointment  of  the  assignees ;  but,  in 
our  opinion,  the  words  '^goods  belonging  to  the  bankrupt" 
mean  goods  which  belonged  to  the  bankrupt  at  the  time 
they  were  deposited  in  the  possession  or  custody  of  the 
person,  or  body  corporate  or  public  company,  delivering 
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them,  and  which  would  have  continued  to  be  his  property 
if  an  act  of  bankruptcy  had  not  occurred.    That  section 
was  meant  by  the  legislature  to  protect  wharfingers,  Trare- 
housemen,  or  dock  companies,  and  other  parties  whose 
trade  it  is  to  hold  possession  of  other  men's  property,  for 
their  convenience,  which  is  the  character  the  defendants 
filled  in  the  present  transaction.    It  was  argued  on  be> 
half  of  the  plaintifis,  that  their  view  was  proved  to  be 
correct  by  reason  of  the  preceding  section  of  the  statute 
This  is  an  error.    The  84th  section  is  a  perfectly  inde- 
pendent section,  and  has  nothing  whatever  to  do  with  the 
preceding  one.    It  is  taken  firom,  and  intended  to  be, 
a  substitute  for  the  56  Geo.  3,  a  151,  which  consists  of 
two  sections,  and  in  substance  contains  what  is  contained 
in  the  84th  section  of  the  6  Geo.  4,  c.  6,  which  consoli- 
dated all  the  existing  bankrupt  laws;  and  it  seems  to  be 
perfectly  clear  that  the  56  Geo.  3,  c.  137,  which  was  passed 
to  extend  a  provision  of  the  1  Jac.  1,  c.  15,  s.  4,  namely 
that  no  debtor  of  a  bankrupt  should  be  endangered  by  the 
payment  of  his  debt  to  the  bankrupt  (which  must  be  un- 
derstood to  mean  before  he  has  become  bankrupt),  was 
meant  to  protect  the  wharfinger  or  dock  company  who  de- 
livered the  goods  to,  or  to  the  order  of,  a  person  from 
whom  they  were  received,  before  they  had  knowledge  that 
such  person  had  become  bankrupt    We  are  therefore  of 
opinion  that  the  defendants  are  protected  by  the  operation 
of  the  84th  section.     But  it  was  contended  for  the  plain- 
tiffs, that  the  issuing  of  the  fiat  was  ipso  facto  notice  to 
all  the  world  of  its  issuing.    If  it  had  been  a  commission, 
it  would  have  been  such  notice,  according  to  the  case  of 
CoUett  V.  De  OoU8(a) ;  and,  after  such  a  notice,  there  might 
be  a  difficulty  in  saying  the  defendants  would  be  protect- 
ed by  the  84th  section.  But  we  think  that  a  fiat  is  not  on 


(a)  Cases  Temp.  Talb.  65. 
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the  same  footing  as  the  old  commission  of  bankruptcy 
wa&  At  the  time  when  this  bankruptcy  took  place,  the 
statute  1  &  2  Will.  4,  c.  56,  was  in  force;  and  by  the  12th 
section,  in  lieu  of  a  commission,  a  fiat  issued  under  the 
hands  of  the  Chancellor  or  Master  of  the  Rolls,  or  other 
Judge  or  Master  of  the  Court  of  Chancery,  which  was 
afterwards  entered  of  record  in  the  Court  of  Bankruptcy. 
In  our  opinion,  that  was  not  a  proceeding  of  the  same 
public  notoriety — certainly  not  until  it  was  entered  of  re- 
cord— as  the  issuing  of  the  commission  under  the  great 
seal,  and  does  not  itself  operate  as  a  notice;  and  we  cer- 
tainly think,  that,  unless  compelled  by  authority  to  decide 
otherwise,  we  ought  to  hold  notice  of  an  act  to  be  know- 
ledge of  it  brought  home  to  the  mind  of  the  person  to  be 
affected  by  it 

This  being  our  opinion,  it  is  unnecessary  to  consider 
the  other  two  points  raised  on  behalf  of  the  defendants. 
The  judgment  of  the  Court,  in  pursuance  of  the  authority 
given  to  us  by  the  special  case,  is,  that  a  nolle  prosequi  be 
entered. 

Judgment  of  nolle  prosequi 
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A  surveyor  of 
high  ways  can- 
not justify  a 
trespass  under 
a  prescriptive 
right,  or  a  cus- 
tom, to  take 
stones  from  the 
waste,  whether 
adjoining  the 
sea-shore  be- 
tween high  and 
low  water 
mark,  or  other- 
wise, for  the 
purpose  of  re- 
pairing the 
highways  of 
the  parish. 

Smhle^  that 
it  would  be  a 
good  justifica- 
tion to  plead 
such  a  pre- 
scriptive right 
in  the  inhabit- 
ants of  the  pa- 
rish, alleging 
that  the  sur- 
veyor was  one 
of  the  inhabit- 
ants. 


Padwick  v.  Knight  and  Others. 

Trespass.— The  declaration  stated,  that  the  defendants 
broke  and  entered  a  close  of  the  plaintiff,  situate  in  the 
parish  of  Hajling  South,  in  the  county  of  Southampton, 
called  the  Beach  Common,  and  with  the  feet  of  horses  and 
wheels  of  carts,  &c.,  subverted  the  soil,  &c.,  and  with  spades, 
shovels,  &c.,  dug  up  and  got  from  the  said  close  sand, 
stones,  and  gravel,  and  carried  away  and  converted  the 
same  to  their  own  use 

Second  plea — That,  for  more  than  thirty  years  next  before 
the  committing  of  the  grievances,  there  have  been  and  still 
are  divers  public  highways  within  the  said  parish ;  and  that 
the  said  close  was,  at  the  several  times  when  &c.,  and  still 
is,  part  and  parcel  of  certain  waste  land*  within  the  parish 
aforesaid.  That,  for  the  full  period  of  thirty  years  next 
before  the  commencement  of  this  suit,  there  have  been 
surveyors  of  and  for  the  said  parish  of  the  said  highways. 
That  the  defendants  W.  Knight  and  T.  Woodman,  at  the 
several  times  when  &c.,  were  such  surveyors  for  the  time 
being  in  and  for  the  said  parish  of  the  said  highwaya 
That  W.  Knight  and  T.  Woodman,  whilst  they  were  such 
surveyors,  and  all  other  surveyors  for  the  time  being  of 
and  for  the  said  parish  of  the  said  highways,  for  the  fuU 
period  of  thirty  years  next  before  the  commencement  of 
this  suit,  have  had,  used,  and  actually  enjoyed,  and  have 
been  used  and  accustomed  to  have,  use,  and  actually  enjoy, 
as  of  right  and  without  interruption,  and  the  defendants 
W.  Knight  and  T.  Woodman,  as  such  surveyors,  at  the  seve- 
ral times  when  &c.,  of  right  ought  to  have  had,  used,  and 
enjoyed,  and  still  of  right  ought  to  have,  use,  and  enjoy,  as 
of  right  and  without  interruption,  the  right,  benefit,  and 
privilege  of  entering  into  and  upon  the  said  close  by  them- 
selves and  their  servants,  and  with  horses,  carts,  and  other 


V. 
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carriages,  raising,  digging  up,  and  getting  from  and  out  of        1852. 
the  said  close  the  sand,  stones,  gravel,  &c.,  of  and  in  and      padwick 
upon  the  said  close,  and  carrying  away  the  same,  for  the 
purpose  of  amending  and  repairing  the  said  highways, 
when  and  so  often  as  need  and  occasion  required.    That, 
at  the  several  times  when  &c.,  parts  of  the  said  highway 
within  the  said  parish  then  being  out  of  repair,  and  there 
being  need  and  occasion  for  soil,  sand,  stones,  gravel, 
shingle,  and  beach  to  repair  the  same,  the  defendants  W. 
Knight  and  T.  Woodman  then  being  and  as  such  surveyors 
in  their  own  right,  and  the  other  defendant  as  their  ser- 
vant and  by  their  command,  at  the  several  times  when  &c., 
entered  into  and  upon  the  said  close  with  horses,  carts,  &c., 
in  order  to  dig  up,  and  did  then,  with  spades,  &c.,  dig  up, 
take,  and  carry  away  from  the  said  close  stones,  gravel,  &c., 
for  the  purpose  of  amending  and  repairing  the  said  high- 
ways; and  with  the  feet  of  horses  and  wheels  of  carriages, 
&c.,  necessarily  and  unavoidably  a  little  subverted  the 
soil,  &C.,  doing  no  unnecessary  damage.     That  the  stones 
and  gravel  so  carried  away  were  afterwards  used  by  the 
defendants  W.  Knight  and  T.  Woodman  as  such  surveyors 
in  and  about  the  necessary  repairing  and  amending  the 
said  highways:  quae  sunt  eadem. — Verification. 

The  third  plea  alleged  the  same  prescriptive  right  for 
sixty  years. 

Fourth  plea — That,  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  there  have  been,  and  at  the 
several  times  when  &c.,  there  were  and  still  are  divers  pub- 
lic highways  within  the  said  parish;  and  that  the  said 
close  was,  at  the  several  times  when  &;c.,  and  still  is,  part 
and  parcel  of  certain  waste  land  within  the  said  parish. 
That,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  and  at  the  several  times  when  &a,  all  persons 
residing  within  the  said  parish,  whose  office  or  duty  within 
the  said  parish  might  require  them  from  time  to  time  to 
cause  all  and  every  highway  and  highways  lying  within 
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1852.        the  said  parish  to  be  amended  and  repaired,  ha^e  had, 
pjkDwicK      ^^iy  and  actually  enjoyed,  and  have  been  used  and  accus-  1 


^'  tomed  to  have,  use,  and  actually  enjoy,  and  of  right  ought 

K.NIOHT  >f  tf    w 

to  have  had,  used,  and  enjoyed,  and  stiU  of  right  ought  to 


I 


I 


have,  use,  and  enjoy  the  right,  benefit,  and  privilege  of 
entering  into  and  upon  the  said  close  by  themselves  and 
their  servants,  and  with  horses,  carts,  and  other  carriages 
raising,  digging  up,  and  getting  from  and  out  of  the  said 
close  the  said  stones,  gravel,  &c.,  and  carrying  away  the 
same,  for  the  purpose  of  amending  and  repairing  the  said 
highway,  when  and  as  often  as  need  and  occasion  required  i 

That  the  defendants  W.  Knight  and  T.  Woodman,  at  the  se- 
veral times  when  &c.,  were  surveyors  for  the  time  being  in 
and  for  the  said  parish,  duly  elected  and  appointed  by  the 
inhabitants  of  the  parish,  and  residing  within  the  parish; 
and  that  the  duty  of  the  defendants  W.  Knight  and  T. 
Woodman  as  such  surveyors,  at  the  several  times  when  &c, 
required  them  to  cause  the  highways  of  the  parish  to  be 
amended  and  repaired  from  time  to  time,  as  need  and  oc- 
casion should  require. — The  plea  then  alleged  that^  the 
highways  being  out  of  repair,  the  defendants  W.  Knight 
and  T.  Woodman  as  such  surveyors,  and  the  other  defend- 
ant as  their  servant,  entered  the  close  to  get  gravel  for  re- 
pairing the  highways,  &c. — Verification. 

Fifth  plea — That  part  of  the  said  close  in  which  &;c, 
before  and  at  the  several  times  when  &c.,  was  and  still  is 
certain  waste  land,  contiguous  to  and  next  adjoining  to 
the  sea  shore  or  beach  between  the  high  water  mark  and 
the  low  water  mark,  and,  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  there  have  been,  and  at  the 
several  times  when  &c.  were  and  still  are,  divers  ancient 
public  highways  within  the  parish  of  Hayling  South ;  and 
that  within  the  said  parish  there  now  is,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary  hath 
been,  a  certain  ancient  and  laudable  custom  there  used  and 
approved  of,  that  is  to  say,  that  all  persons  residing  within 
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the  said  parish,  whose  office  or  duty  for  the  time  being        1652. 

within  the  parish  might  require  them  from  time  to  time      padwick 

to  cause  all  and  every  highway  and  highways  lying  within 

the  parish  to  be  amended  and  repaired,  should  have  the 

right  of  entering  into  and  upon  the  said  part  of  the  said 

close,  by  themselves  and  their  servants,  and  with  horses, 

carts,  &c.,  raising,  digging  up,  and  getting  from  and  out  of 

the  said  close  the  sand,  stones,  gravel,  &c.,  and  canying 

away  the  same,  for  the  purpose  of  amending  and  repairing 

the  said  highw&ys  at  all  times  of  the  year,  when  and  so 

often  as  need  and  occasion  should  require. — The  plea  then 

alleged,  that  the  defendants  W.  Knight  and  T.  Woodman 

were  surveyors  of  the  parish,  duly  elected  and  residing 

within  the  parish,  and  that  their  office  and  duty  as  such 

surveyors  required  them  to  cause  the  highways  to  be 

amended  and  repaired;  and  that,  at  the  several  times 

when  &c.,  the  hghways  being  out  of  repair,  they  in  their 

own  right,  and  the  other  defendant  as  their  servant,  en 

tered  the  close,  and  took  the  sand  and  gravel,  &c.,  for  the 

purpose  of  repairing  the  highways,  &a — Verification. 

Demurrer  to  each  of  the  above  pleas  (a),  and  joinders 
therein. 

ifontagm  Smith  in  support  of  the  demurrers. — The  right 
set  up  by  these  pleas  cannot  be  claimed  by  prescription, 
either  in  the  inhabitants  of  a  parish  or  a  surveyor  of  high- 
ways. It  is  clearly  not  a  right  within  the  2  &  3  Will.  4, 
c.  71,  which  was  never  intended  to«  create  new  claims  by 
prescription,  but  only  to  shorten  the  period  for  establbh- 
ing  those  which  existed  at  common  law.  A  prescription 
can  only  be  made  in  the  name  of  a  certain  person  or  his 
ancestors,  or  those  whose  estate  he  hath,  or  in  bodies  poli- 
tic or  corporate,  and  their  predecessors:  Co.  Litt.  113.  b. 
[Alderson,  B. — A  surveyor  of  highways  need  not  neces- 

(a)  The  plaintiff  demurred  the  case  was  argued  on  matters 
specially  on  several  grounds,  but      of  substance  only. 
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1852.  sarily  be  a  parishioner.]  He  is  a  mere  statutable  officer. 
Padwick  ^^  Black.  Comm.  voL  2,  p.  263,  it  is  said,  "  The  distinction 
-  ^'  between  custom  and  prescription  is  this,  that  custom  is 

properly  a  locai  usage,  and  not  annexed  to  any  person, 
such  as  a  custom  in  the  manor  of  Dale  that  lands  shall 
descend  to  the  youngest  son;  prescription  is  merely  a 2?^- 
son€d  usage,  as  that  Sempronius  and  his  ancestors,  or  those 
whose  estate  he  hath,  have  used  time  out  of  mind  to  have 
such  an  advantage  or  privilege."    A  prescription  cannot 
be  legally  claimed  by  persons  having  no  immemorial  suc- 
cession, except  it  be  in  respect  of  the  ownership  of  a  par- 
ticular estate :  UellorY,8pateman{a),  Moreover,  the  mode  of 
pleading  authorised  by  the  2  &  3  Will.  4,  c.  71,  s.  5,  is 
wholly  inapplicable  to  a  claim  of  this  description,  and  com- 
prises those  cases  only  where  persons  can  prescribe  in  a 
que  estate.     Neither  can  this  claim  be  sustained  as  a  cus- 
tom,  for  it  is  a  profit  li  prendre  in  the  soil  of  another,  and 
therefore  void:  Blevntt  y.TregonningQ)),     The  distinction 
between  '^  an  interest  or  profit  to  be  taken  or  had  in  ano- 
ther's soil,  and  an  easement  in  another's  soil,"  is  pointed 
out  in  Oateward's  case  (c),  which  decided  that  there  can- 
not be  a  custom  for  inhabitants  as  such  to  have  profit  k 
prendre  in  the  soil  of  another ;  but  that  there  may  be  a 
custom  for  every  inhabitant  to  have  a  discharge  in  his 
own  land,  or  an  easement  in  the  land  of  another.     That 
principle  was  recognised  and  adopted  in  Orimstead  v.  Mar- 
lowe id),  where  Butter,  J.,  observes,  that  **  one  objection  to 
the  claiming  such  a  right  by  custom  is,  that  it  cannot  be 
released ;  whereas,  if  it  be  annexed  to  the  fee,  it  may." 
Rogers  v.  Brenton  (e)  was  the  case  of  a  custom  peculiar  to 
Cornwall. — He  also  referred  to  Oxenden  v.  Palmer  (/). 

KinglaJce,  Serjt.,  contr^. — The  object  of  the  2  &  3  Will. 

(a)  1  Saimd.  346.  (rf)  4  T.  R  717. 

(6)  3  A.  &  E.  564.  (e)  10  Q.  B.  26. 

(c)  6  Rep.  69  b.  (/)  2  B.  &  Ad.  236. 
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4,  c.  71,  was  to  render  valid  all  claims  of  profit  k  prendre  1852. 
Mrhich  had  been  enjoyed  as  of  right  for  the  prescribed  padwick 
periods,  without  reference  to  the  persons  who  made  the 
claim.  The  2  &  3  Will  4,  c.  100,  is  in  pari  materia,  and 
that  has  been  held  to  create  an  exemption  from  tithe  in 
respect  of  persons  who  could  not,  before  that  Act,  have 
prescribed  in  non  decimando:  Scdkeld  v.  Johnson  (a). 
[Alderson,  B. — The  language  of  the  two  statutes  is  mate- 
rially different ;  in  the  one,  the  words  are  "  no  claim  which 
may  be  lawfvUy  made  at  the  common  law  by  custom,  pre- 
scription, or  grant,"  &c. ;  in  the  other,  the  words  are  "  all 
prescriptions  and  claitns  of  or  for  any  modus  decimandi," 
&c.  So  that  the  2  &  3  Will.  4,  c.  71,  embraces  such  claims 
only  as  are  made  by  persons  who  at  common  law  might 
lawfully  have  made  them,  and  was  never  intended  to  en- 
able persons  to  take  by  user  a  profit  h  prendre.]  This  is, 
at  all  events,  a  good  custom  at  common  law.  The  dis- 
tinction between  prescription  and  custom  is  this,  that  the 
former  implies  a  legal  origin.  An  officer  may  prescribe 
in  him  and  all  those  quorum  statum  habet:  Com.  Dig. 
"  Praescription  "  (A).  But  a  custom  need  only  have  a  rea- 
sonable origin.  In  the  case  of  The  Mayor  and  Common- 
alty of  Lynn  Regis  v.  Taylor  (6),  it  was  held  that  a  custom 
for  freemen  and  proprietors  of  ships  within  a  borough  to 
dig  gravel  on  the  shore  for  ballast  was  good,  it  being  for 
the  maintenance  of  navigation.  Here  the  custom  is  for 
the  public  benefit  in  repairing  highways.  The  Court  there 
said,  "  a  custom  is  lex  loci,  and  inherent  in  the  soil  whereto 
'tis  fixed,  for  the  service  of  every  one  that  is  qualified  to 
use  it;  whereas  prescription  is  (fixed)  in  the  person,  and, 
therefore,  ought  always  to  be  laid  in  persons  or  estates  of 
perpetual  existence;  but  'tis  otherwise  of  customs,  as  the 
custom  for  fishermen  to  dry  their  nets  on  another's  soil; 
and  the  custom  of  the  hundred  of  Wicksworth,  in  Derby- 

(a)  2  Exch.256.  (6)  3  Lev.  160. 


J 
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1852.  shire,  to  dig  for  lead  in  another's  soil  so  far  as  the  paitj 
Padwick  ^5*^  throw  his  mattock."  In  Johnson  v.  Wyard  (a),  a  cus- 
tom was  pleaded  for  the  inhabitants  of  a  parish  to  dig 
gravel  from  the  soil  of  another  for  the  repair  of  the  high- 
ways; but  there  was  no  decision  as  to  the  validity  of  the 
custom,  the  cause  having  been  settled.  A  similar  cnstom 
was  pleaded  in  Oxenden  v.  Palmer  Qi),  and  no  objection 
was  taken.  The  case  in  the  Year  Book,  8  Ed.  4,  18,  19, 
which  is  commented  on  by  Holroyd,  J.,  in  his  judgment 
in  BlundeU  v.  CaUeraU  (c),  shews  that  a  custom  may  exist 
for  fishermen  to  dig  in  the  land  adjoining  the  sea,  and 
pitch  stakes  for  hanging  their  nets  to  dry.  All  the  autho- 
rities are  cited  in  Tyson  v.  Smith  (d),  in  which  it  was  held 
a  reasonable  custom,  that,  at  fairs  holden  at  certain  times 
of  the  year  on  some  part  of  the  commons  and  waste  of  a 
manor  to  be  named  by  the  lord,  every  subject  exercising 
the  trade  of  a  victualler  might  enter  at  the  time  of  the 
fairs,  and  for  the  more  conveniently  carrying  on  his  trade 
erect  a  booth  and  continue  the  same  for  a  reasonable  time 
after  the  fairs,  paying  2d  to  the  lord.  So  in  this  case, 
treating  the  close  as  waste  of  the  manor,  there  is  reasonable 
ground  for  presuming  that  the  custom  had  a  legal  origin, 
for  both  the  lord  and  the  inhabitants  are  interested  in  the 
reparation  of  the  roads.  [Alderson,  B. — ^This  plea  does 
not  state  that  the  roads  for  which  the  gravel  was  wanted 
were  roads  reparable  by  the  parish.  In  Johnson  v.  Wffard(a)y 
the  plea  alleged  that  the  inhabitants  of  the  parish  were  ac- 
customed to  take  gravel  from  the  locus  in  quo  for  the  re- 
pair of  the  highways;  that  their  reparation  was  needful; 
and  that  the  defendants,  being  two  of  the  inhabitants, 
took  the  gravel  for  that  purpose.  Here  it  is  only  stated 
that,  the  highways  being  out  of  repair,  the  defendants  en- 
tered on  the  locus  in  quo  to  get  stones  to  repair  them. 


(a)  2  Lutw.  1344.  (c)  5  B.  &  Aid.  268. 

lb)  2B.  &Ad.  236.  (<0  9  A.  &  E.  406. 
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That  would  be  supported  hj  proof  that  the  highways  were        1852. 
reparable  ratione  tenurae,  and  not  by  the  inhabitants  at      p^dwick 
large.     But  a  person  liable  to  repair  ratione  tenures  could      ^  ^' 

.   ,  ,  Knight. 

have  no  right  to  go  upon  the  waste  and  get  stones  for  that 
purpose.]  This  plea  is  a  sufficient  justification  under  the 
Highway  Act  6  &  6  WUl.  4,  c.  50. 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  the  pleas 
are  bad. 

Aldbbson,  B. — Assuming  that  such  a  prescription  is 
good,  it  ought  to  be  pleaded  as  an  immemorial  custom  for 
the  inhabitants  of  the  parish  to  take  stones  from  the  waste 
for  the  purpose  of  repairing  the  highways,  averring  that 
the  surveyors  were  two  of  the  inhabitants,  as  was  done  in 
Johnson  v.  WyarcL 

Mabtin,  B. — I  agree  with  the  rest  of  the  Court  that 
these  pleas  are  bad;  but  I  am  by  no  means  clear  that 
there  might  not  be  a  good  prescription  in  the  inhabitants 
of  a  parish  to  take  stones  from  the  waste  for  the  repair  of 
the  highways. 

Judgment  for  the  plaintiff. 
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1852. 

^^^  7.  BlUCK   V.  GOMPERTZ. 

The  plaintiff,  AsSUMPSIT.— The  declaration  stated,  that,  before  th^ 
of  the  defend-  making  of  the  promise  by  the  defendant,  one  Morgan  John 
II!?™.'1^„!?.^"    O'Connell,  by  the  defendant,  who  was  then  his  agent  in 

■ome  wine,  to  '      "^  '  ^ 

^f  pai^^<>r  V  that  behalf,  bargained  and  agreed  with  the  plaintiff  to  buv 

ceived  from  the  of  him,  and  the  plaintiff  then  bargained  and  agreed  with 

Mowing  guar-  ^^e  said  M.  J.  O'Connell  to  sell  to  him,  divers  goods  and 

by*Sin  •— ^^  chattels,  to  wit,  ten  hogsheads  of  wine,  for  divers  prices  or 

"Upon your  sums  of  monev,  to  wit,  200t  and  1501;  and,  thereupon,  to 

hftffding  me 

your  two  drafu  wit,  on  &c.,  in  Consideration  that  the  plaintiff,  at  the  re- 
■protively^for  q^est  of  the  defendant,  would  at  his  own  costs  obtain  two 
200/.  and  146/.  papers,  respectively  stamped  with  a  stamp  denoting  the 
from  this  date,  payment  for  the  use  of  her  Majesty  of  the  duty  payable 
get  them  ac-  ^7  ^^^  in  respect  of  the  bills  of  exchange  to  be  made 
and*to  see^t  ^'^^''^^^  respectively  as  hereinafter  mentioned,  and  would, 
they  are  duly  on  the  papers  respectively,  make  his  two  bills  of  exchange 
afterwaidB  dia-  in  writing,  and  direct  the  same  to  the  said  M.  J.  O'Connell, 
dSaftforthe  ^  ^^^  thereby  respectively  require  him,  six  months  after 
M  for"46?^"**  the  date  thereof  respectively,  to  pay  to  the  plaintiff  the 
should  have  said  prices  or  sums  respectively,  and  would  deliver  the 
and  according-  said  bills  of  exchange  to  the  defendant,  the  defendant 
^w\?^  for^  promised  the  plaintiff  to  get  the  said  bills  of  exchange  ac- 
200/.  and  160/.,  ceptcd  by  the  said  M.  J.  O'Connell,  and  to  see  that  they 

which  the  de-  .  ^ 

fendant  got  ac-  were  duly  paid. — Averments,  that  the  plaintiff,  at  his  own 
and*gave^to  Uie  costfi,  obtained  two  papers,  respectively  stamped  as  afore- 
plaintiff,  and      gg^j  J  ^nd  did  thereon  then  respectively  make  his  two  bills 

then  wrote  '  ...  . 

across  the  guar-  of  exchange  in  writing,  and  direct  the  same  to  the  said 

an  tee  as  lol* 

lows  I—**  I  have  M.  J.  O'Connell,  and  thereby  respectively  required  him, 

received  the  two 

drafts  (one  being  for  1 50/.  instead  of  146/.,  there  being  an  error  in  the  invoice  of  4/L),  both  accepted 
by  C.**  The  plaintiff  signed  this  receipt,  but  not  the  defendant.  The  plaintiff  having  declared  on 
the  above  instrument  as  a  contract,  in  consideration  that  the  plaintiff  would,  at  his  own  expense,  pro- 
cure stamps  for  and  draw  two  bills,  one  for  200/.  and  the  other  for  150/.,  at  six  months,  and  deli- 
ver them  to  the  defendant,  he  would  get  them  accepted  and  see  them  paid: — Held^  that  the  instru- 
ment was  a  valid  memorandum  of  the  contract  declared  on,  within  the  4th  section  of  the  Statute  of 
Frauds,  since  the  indorsement,  having  been  made  for  the  purpose  of  correcting  the  mistake,  and  be- 
ing written  by  the  defendant  on  the  same  piece  of  paper  as  the  original  undertaking,  must  be  con- 
sidered  as  authenticated  by  the  signature  of  the  defendant. 


V. 
QoMrKRTZ. 
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six  months  after  the  date  thereof  respectively  (which  pe-  1852. 
riod  had  elapsed  before  the  commencement  of  this  suit),  bluck 
to  pay  the  plaintiff  the  said  prices  or  sums  respectively, 
and  did  then  deliver  the  said  bills  of  exchange  to  the  de- 
fendant. And,  although  the  defendant  then  got  the  said 
bills  accepted  by  the  said  M.  J.  O'Connell,  and  although 
the  said  bills  were  duly  presented  to  the  said  M.  J.  O'Con- 
nell for  payment  on  the  day  when  the  same  respectively 
became  due,  and  although  the  said  M.  J.  O'Connell  did 
not  then,  or  at  any  other  time,  pay  the  said  bills  of  ex- 
change or  either  of  them,  of  which  the  defendant  had 
notice,  and  was  requested  by  the  plaintiff  to  see  that  the 
said  bills  were  duly  paid ;  yet  the  defendant  did  not  nor 
would  see  that  the  same  were  paid,  and  they  still  remain 
unpaid. 

Pleas,  non  assumpsit,  and  traverses  of  the  making  and 
delivery  of  the  bills  to  the  defendant. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sit- 
tings after  Michaelmas  Term,  1851,  it  appeared  that  the 
defendant  had  applied  to  the  plaintiff  to  supply  Mr.  M.  J. 
O'Connell  with  a  quantity  of  wine,  to  be  paid  for  by  bills; 
which  he  consented  to  do  upon  receiving  the  defendant's 
guarantee.  The  plaintiff  afterwards  handed  to  the  de- 
fendant the  warrants  for  the  wine,  and  the  defendant 
signed  and  delivered  to  the  plaintiff  the  following  guar- 
antee:— 

"  Kensington,  March  19th,  1851. 

"  Dear  Sir, — Upon  you  handing  me  your  two  drafts  up- 
on Morgan  John  O'Connell,  M.P.,  respectively,  for  2001. 
and  146Z.,  at  six  months  after  this  date,  I  undertake  to 
get  them  accepted  by  him,  and  to  see  that  they  are  duly 

paid 

"  I  remain,  dear  Sir,  yours  truly, 

"  To  James  Bluck,  Esq.  "  Henry  Gompertz." 


On  receipt  of  this  guarantee  the  plaintiff  purchased 
stamps,  and  prepared  to  draw  the  bills;  but,  finding  that 


i 

864  EXOHEQUBR  RBPOBTS. 

1852.  there  had  been  a  mistake  of  U,  against  himself  in  the  cal- 
"bluck  culations  previously  agreed  on  with  the  defendant^  he  al- 
^    ^-  tered  the  intended  bill  for  146i  into  one  for  1501,  and 

GOMPKBTZ.  1     .      •  1 

sent  them  to  the  defendant,  with  a  letter  explaining  the 
mistake.     On  the  28th  of  March  the  defendant  gave  back  i 

to  the  plaintiff  the  bills  accepted  by  Mr.  O'Connell,  and 
the  defendant  then  wrote  across  the  guarantee  the  follow- 
ing receipt,  which  the  plaintiff  signed : — 

"  I  have  received  the  two  drafts,  one  being  for  150i  in- 
stead of  146t,  there  being  an  error  in  the  invoice  of  AL, 
both  accepted  by  Mr.  O'Connell.  James  Bluck." 

Upon  this  document  being  given  in  evidence,  it  was  ob- 
jected, on  behalf  of  the  defendant,  that  it  was  not  a  me- 
morandum within  the  Statute  of  Frauds,  which  would  sup- 
port the  contract  as  alleged  in  the  declaration,  inasmuch 
as  the  consideration  stated  in  the  memorandum  was  the 
drawing  and  delivery  to  the  defendant  of  a  bill  for  200^ 
and  another  for  1462.;  and  that,  if  the  receipt  indorsed 
were  treated  as  altering  the  original  document,  then  it  was 
not  signed  by  the  defendant.  The  learned  Judge  left  it  to 
the  jury  to  say  whether  the  receipt  was  indorsed  with  the 
defendant's  consent,  and  for  the  purpose  of  substituting  the 
J  502.  bill  for  the  one  for  1462.;  and  the  jury  found  that  it 
wa&  Thereupon  a  verdict  was  entered  for  the  plaintiff, 
leave  being  reserved  for  the  defendant  to  move  to  enter  a 
nonsuit,  if  the  Court  should  be  of  opinion  that  the  contract 
alleged  was  not  proved. 

A  rule  nisi  having  been  obtained  accordingly, 

WeUby  and  Pearce  shewed  cause  in  last  Easter  Term, 
(April  15). — First,  this  is  not  a  collateral  engagement  to 
answer  for  the  debt  or  default  of  another  person,  with- 
in the  4th  section  of  the  29  Car.  2,  c.  3,  but  an  origi- 
nal undertaking  by  the  defendant,  founded  on  a  new  con- 
sideration,  namely,   the  purchase  of  the  stamps  by  the 
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plaintiff.  The  question,  whether  each  particular  case  comes  ^62^ 
i^ithin  this  clause  of  the  statute,  depends  on  the  fact  of 
the  original  party  remaining  liable,  coupled  with  the  ab- 
sence of  any  liability  on  the  part  of  the  defendant,  except 
such  as  arises  from  his  express  promise:  Chitty  on  Con- 
tracts, p.  442,  4th  edit :  Simpson  v.  Penton  (a).  Here  the 
defendant  is  liable  independently  of  his  express  promise, 
for  the  consideration,  however  inadequate,  is  sufficient  to 
support  an  original  agreement  on  his  part.  [Parke^  B. — 
This  is  in  point  of  fact  a  guarantee  for  a  third  party.] 
Even  in  that  view,  Jihere  is  a  sufficient  memorandum  or 
note  in  writing  within  the  statute.  The  bill  for  160Z.  was 
substituted  for  that  of  1462.  with  the  defendant's  consent, 
and  for  the  purpose  of  carrying  into  effect  the  original 
intention  of  the  parties.  \PoUock,  C.  B. — If  a  person  gives 
a  guarantee,  and  afterwards  discovers  a  mistake,  which  he 
corrects,  and  then  re-signs  the  document,  could  there  be 
any  doubt  about  its  validity?  Here  the  bills  are  handed 
over  to  the  plaintiff,  and  an  indorsement  is  made  by  the 
defendant  on  the  guarantee  explaining  the  mistake;  that 
seems  to  me  equivalent  to  a  re-signing,  and  that  there  was 
no  necessity  for  the  defendant  to  perform  the  idle  cere- 
mony of  going  over  his  signature  with  a  dry  pen.]  The 
meaning  of  the  parties  was,  that  the  price  of  the  wine 
should  be  secured ;  and  when  the  guarantee  was  corrected 
by  stating  the  true  amount,  it  was  the  same  as  if  it  had 
been  originally  so  drawn.  At  all  events,  the  undertaking 
is  divisible  as  to  each  bill,  and  the  plaintiff  is  entitled  to 
recover  in  respect  of  that  for  200?. 

Knowles  in  support  of  the  rule. — There  can  be  no  divi- 
sion of  this  claim,  for  the  declaration  alleges  an  entire 
contract  on  the  part  of  the  defendant,  that,  if  the  plaintiff 
would  procure  stamps  for  and  draw  two  bills  of  exchange 

(fl)2a&M.430. 
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185SL  of  the  respective  amounts  of  2001  aad  150L,  the  defend- 
ant would  see  them  paid.  The  plaintiff  has  never  draim 
such  biUs,  so  that  the  consideration  for  the  pronuse  alto- 
gether fails.  The  Statute  of  Frauds  requires  a  note  or 
memorandum  of  the  contract,  signed  by  the  party  chaiged; 
and  further,  the  consideration  must  appear  on  the  fS^e  of 
the  instrument  Here  there  was  no  alteration  of  the  con- 
tract; the  original  agreement  continued,  so  far  as  it  is 
binding  on  the  defendant  But  that  agreement  does  not 
support  the  declaration.  The  indorsement  makes  no  dif- 
ference, for  it  is  not  signed  by  the  defendant^  and  is  m^dy 
the  receipt  of  the  plaintiff,  written  by  the  defendant  as 
his  agent,  and  of  no  more  avail  than  if  written  <m  a  s^a- 
rate  piece  of  paper.  To  render  the  defendant  UaUe,  theie 
must  be  a  new  agreement  according  to  the  statute — ^that 
is,  an  agreement  signed  by  the  defendant  A  mistake  in 
a  guarantee  cannot  be  corrected  without  altering  the  docu- 
ment itself,  otherwise  the  parties  might  defeat  the  object 
of  the  statute,  which  was  to  exclude  all  question  by  re- 
quiring evidence  in  writing  of  the  contract  If  a  guaran- 
tee stated  52.  as  the  consideration,  when  in  fact  it  was 
5002.,  could  the  parties  agree  by  parol  that  the  latter  sum 
should  represent  the  former?  Besides,  if  the  effect  of  the 
indorsement  was  to  make  a  new  guarantee,  tben  there  was 
no  consideration  to  support  it,  since,  at  the  time  the  in- 
dorsement was  made,  the  consideration  was  executed. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — In  this  case  the  declaration  stated, 
that  H.  J.  O'Connell  agreed  with  the  plaintiff  to  buy  cer- 
tain wines,  part  for  2002.  and  part  for  1502.;  and  there- 
upon, in  consideration  that  the  plaintiff  would,  at  his  own 
expense,  procure  stamps  for  and  draw  two  bills  upon  H.  J. 
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O'Comiell,  one  for  2001.  and  the  other  for  16«.,  at  six      J^^ 
months,  and  deliver  them  to  the  defendant,  he  the  defend- 
ant would  get  them  accepted,  and  see  them  paid  when 
due;  and  the  breach  was,  that  the  defendant  did  not  see 
them  paid. 

It  appeared  that  Mr.  M.  J.  O'Connell  did  purchase  two 
parcels  of  wine,  one  for  2002.,  the  other,  as  it  was  first  sup- 
posed, of  the  value  of  146Z. ;  and  a  guarantee  was  given  in 
this  form :  [His  Lordship  read  the  guarantee.] 

As  no  bills  existed  at  the  time  the  memorandum  Was 
signed,  and  the  plaintiff  was  to  draw  them,  and  they  could 
only  be  drawn  on  stamps  so  as  to  be  valid,  it  followed 
that  the  plaintiff  was  to  procure  the  stamps  at  his  own  ex- 
pense. There  was  evidence,  therefore,  in  support  of  the 
averment  of  that  part  of  the  consideration.  It  was  after- 
wards discovered  by  the  plaintiff,  that  the  true  price  of 
the  second  parcel  was  1502^  Bills  were  drawn,  payable  at 
the  time  agreed,  for  2002^  and  150/.;  the  defendant  got 
them  accepted,  gave  them  to  the  plaintiff,  and  then  wrote 
across  the  face  of  the  guarantee  in  his  own  hand  as  follows: 
— '^  I  have  received  the  two  drafts  (one  being  for  1502.  in- 
stead of  1462.,  there  being  an  error  in  the  invoice  of  4^.), 
both  accepted  by  Mr.  O'Connell,"  and  the  plaintiff  signed 
this  memorandum,  but  not  the  defendant 

On  the  memorandum,  consisting  of  these  two  parts,  being 
produced,  Mr.  Knotdes  objected,  that  it  was  not  a  memo- 
randum signed  by  the  defendant  of  the  contract  declared 
upon.  The  original  memorandum  signed  by  the  defend- 
ant  was  of  an  executory  contract  to  be  performed  aft^r 
the  date  of  the  memorandum,  in  consideration  that  the 
plaintiff  would  draw  two  bills,  one  for  2002.,  and  the  other 
]  462.,  and  hand  them  to  the  defendanty  he  the  defendant 
would  get  the  bills  accepted  and  see  them  paid;  and  thai 
contract  was  never  performed  by  the  plaintiff,  for  one 
of  1502.  was  drawn,  not  1462.;  and  so  far  is  clear.  But 
for  the  plaintiff  it  was  contended,  that  the  memorandum 

L  L  L  2 
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1852.  written  on  the  face  of  the  origin&l  guarantee  exphined 
that  this  was  a  mistake;  that  the  true  contract  was  fori 
bill  of  1502.;  that  the  memorandum,  therefore,  merely  cor- 
rected a  mistake,  and  being  written  on  the  same  piece  of 
paper,  and  on  the  face  of  the  guarantee  which  was  signed 
by  the  defendant,  his  original  signature  was  a  signature  of 
the  whole,  and  so  satisfied  the  enactment  of  the  Statute  of 
Frauds. 

If  the  defendant,  by  any  memorandum  signed  by  him, 
had  stated  that  the  original  contract  was  that,  if  the  plain- 
tiff would  procure  stamps  and  draw  two  bills  for  200L  and 
150Z.,  the  defendant  would  see  them  paid,  but  that  tlie  lat- 
ter amount  had  been  by  mistake  described  as  1461.,  it  vonld 
have  been  sufficient;  for  the  Statute  of  Frauds  does  not  I^ 
quire  the  contract  itself  to  be  in  writing,  but  a  memonn- 
dum  of  it;  and  a  memorandum,  properly  signed,  of  a  by- 
gone contract  is  quite  sufficient;  and  we  also  think  that 
words  introduced  into  a  paper  signed  by  a  party,  or  an  al- 
teration in  it,  may  be  considered  as  authenticated  by  a  sig- 
nature already  on  the  paper,  if  it  is  plain  that  they  were 
meant  to  be  so  authenticated.  The  act  of  signing  c^  the 
introduction  of  the  words  is  not  absolutely  necessary. 

The  difficulty  in  the  case  is,  that  the  words,  though  irrit- 
ten  by  the  defendant  across  the  original  guarantee,  are 
not  written  as  his  words,  but  the  words  of  the  plaintiff, 
and  the  effect  of  the  instrument  altogether  is  this:— The 
original  guarantee  remains  unaltered,  with  the  subscrip- 
tion of  the  defendant;  the  plaintiff  states  that  he  has 
drawn,  instead  of  one  of  the  bills,  that  for  1462L,  a  bill  for 
'  1502,  assigning  tho  mistake  of  the  invoice  as  a  reason,  and 
that  he  has  received  it  back  from  the  defendant,  accepted, 
as  part  performance  of  his  original  contract,  and  so  dis- 
charges the  defendant  in  that  respect 

It  may,  however,  be  inferred,  from  the  fact  of  the  de 
fendant  himself  writing  the  memorandum  across  for  the 
plaintiff  to  sign,  not  only  that  he  agreed  that  the  bill  for 
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150Z.,  previously  substituted  instead  of  one  for  1462.  hj  the 
plaintiff^  should  stand  in  the  place  of  that  for  liSL,  and 
impliedly,  that  the  defendant  should  be  responsible  for  it; 
but  also  that  he  admitted  that  the  original  contract  was, 
that  he  should  procure  to  be  accepted  and  see  paid  any 
bill  for  the  amount  of  the  invoice  of  the  second  parcel  of 
wine,  and  that  the  invoice  was  150{.,  so  that  there  would 
be  proof  of  the  contract  alleged  in  the  declaration  in  writ- 
ing.  If  so,  it  may  be  inferred,  from  the  fact  of  the  second 
memorandum  being  written  on  the  same  paper  by  the  de- 
fendant, that  it  was  meant  to  be  authenticated  by  the 
old  signature,  so  as  to  constitute  a  memorandum  of  the 
defendant's  agreement  in  writing  signed  by  the  defendant. 
If  so,  the  Statute  of  Frauds  has  been  complied  with;  and  al- 
though we  have  not  come  to  this  conclusion  without  some 
difficulty  and  doubt  still  remaining  on  the  mind  of  my 
Brother  Parke,  we  think  this  is  the  true  view  of  the 
case  (a). 

Rule  discharged. 


1662. 


(a)  Platt,  B.,  added — I  had 
great  difficulty  in  bringing  my 
mind  to  this  oondusion,  but  am 
now  satisfied  that  the  indorse- 
ment is  part  of  the  contract,  and 
that  it  is  xmder  the  signature  of 
the  defendant.  Suppose  that,  af> 
ter  this  instrument  was  signed, 
the  defendant,  with  his  own  hand, 
had  altered  the  146^.  into  150^.; 
there  could  be  no  doubt  that 
there  would  have  been  a  suffi- 
cient contract  within  the  statute, 
without  re-signing  the  agreement. 
Then  the  effect  of  this  memoran- 
dum, as  it  seems  to  me,  is  just  the 


same  as  if  the  defendant  had 
written  upon  the  face  of  it,  that 
''a  bill  for  160L  has  been  drawn 
instead  of  one  for  140^.,  there  be- 
ing an  error  as  to  the  amount  of 
tiieinvoice  price;*'  andthenforthe 
plaintiff  to  have  written  under- 
neath, "  I  have  received  the  two 
above-mentioned  bills."  That 
being  in  the  handwriting  of  the 
defendant,  on  the  &ce  of  the  ori- 
ginal agreement,  seems  to  me  to 
be  quite  sufficient  to  justify  us  in 
holding  that  the  transaction  ope- 
rates as  a  signature  within  the 
Statute  of  Frauds. 


870 
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FoQUBT  V.  Moor. 

JUeBT  upon  an  indenture,  whereby  the  plaintiff  demised 
to  the  defendant  a  certain  dwelling-house  and  premises, 
for  the  term  of  seven  years  firom  the  6th  of  April,  1845,  at 
the  yearly  rent  of  60i,  payable  quarterly.  Breach: — ^Non- 
mlsed  praid^  payment  of  452.  for  three  quarters'  rent,  due  the  6th  of 

and  before  the 
rent  became 
dae,  it  waa 
agreed  between 
the  plaintiff 
and  the  defend- 
ant, that  the 


June  4. 

Debt  on  an 
indentare  for 
rent     Plea, 
that  whilst  the 
defendant  waa 
in  the  occnpa- 
tion  of  the  de- 


January,  1852. 

Plea: — ^That,  after  the  making  of  the  indentare,  and 
whilst  the  same  was  in  full  force  and  effect,  and  before  the 
expiration  of  the  term  thereby  demised  to  the  defendant^ 
mSece^n  ^^^  whUst  the  defendant  was  in  the  occupation  of  the 
aiteiatioiiB,  and  dwelling-house  and  premises  by  the  indenture  demised, 

m  consideration  "  s,  ^ 

thereof  the  de- 
fendant should 
relinquish  his 
interest  under 
the  indenture, 
and  accept  a 
fresh  lease  for 
seyen  yeaxs  at 


and  before  the  sum  of  452w  became  due  and  payable,  to  wit, 
on  the  6th  of  April,  1847,  it  was  then  agreed  by  and  be- 
tween the  plaintiff  and  the  defendant,  that  the  plaintiff 
should,  at  his  own  costs  and  chai*ges,  make  and  execute 
certain  alterations,  additions,  and  improvements  in  the 
rent^and  until  ^^^^  dwelling-housc  before  a  certain  day,  being  the  6th  of 
should^ ten-  -^P^^''  1848,  and  one  of  the  days  for  pajrment  of  the  quar- 
dered  tothe  tcrly  rent;  and  that,  in  consideration  thereof,  the  defend- 
should  hold  the  ftnt  should  give  up  and  relinquish  to  the  plaintiff  all  the 
nl^STfrOTTyear  defendant's  estate,  right,  title,  and  interest  whatsoever  un- 
to year,  at  the     (Jer  the  said  indenture,  and  of  and  in  the  residue  then  to 

increased  x«nt: 

that  the  pUun-  oome  and  unexpired  of  the  term  so  demised;  and  should, 
the^tomtions;  ^^  o^  after  the  6th  of  April,  1848,  accept  afresh  lease,  and 
*^\Srn*^SS^  ^^®<5^^®  ^  fr^s^  counterpart  lease  when  the  plaintiff  should 


tender  the  same  to  him  for  that  purpose,  for  the  term  of 


ant 

ed  his  interest 
under  the  in- 
denture, and 
held  the  pre- 
mises under  the  agreement;  and  that  no  new  lease  was  executed :  by  means  of  which  prcmiiei, 
the  defendant  became  tenant  from  year  to  year,  and  all  his  interest  under  the  indenture  was  sur^ 
rendered  to  the  plaintiff  by  act  and  operation  of  law.  Replication,  de  injuriA ;  and  issue  thereon. 
— Held^  first,  tbat  the  plea  could  only  be  proved  by  an  agreement  in  writing,  since  the  stipalation 
as  to  the  yearly  tenancy  was  part  of  the  agreement  for  a  future  lease,  and  such  agreement  was  re- 
quired by  the  Statute  of  Frauds  to  be  in  writing. 

Secondly — That,  under  such  an  agreement,  there  would  be  no  surrender  of  the  existing  lease  by 
operation  of  law,  until  the  new  lease  was  granted. 
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seven  years  from  the  day  and  year  aforesaid,  at  a  certain  1862. 
increased  rent,  to  wit,  752.  for  the  four  first  years  from  and 
after  the  6th  of  April,  1848,  and  at  a  further  increased 
rent  of  SOL  for  the  residue  of  the  said  term;  and,  until  the 
lease  should  be  tendered  to  the  'defendant,  the  defendant 
should  hold  and  be  possessed  of  the  dwelling-house  and 
premises  as  tenant  from  year  to  year,  at  the  increased  rent 
of  75{.  a  year  for  four  years,  and  at  the  further  increased 
rent  of  802.  for  the  residue  of  the  said  tenancy.  Aver- 
ments— that  the  plaintiff  did  execute  the  alterations,  &c. ; 
and  that  the  defendant,  in  pursuance  of  the  said  agree- 
ment, did  relinquish  and  give  up  to  the  plaintiff  all  his  es- 
tate, right,  title,  &c.,  under  the  said  indenture  and  in  the 
residue  of  the  demised  term,  and  held  the  premises  under 
the  agreement;  that  no  new  lease  was  executed;  and  that 
divers  quarterly  payments  of  the  increased  rent  had  been 
mada  By  means  of  which  said  premises,  the  defendant 
then,  to  wit,  on  the  6th  of  April,  1848,  became  and  was  te- 
nant from  year  to  year  to  the  plaintiff  of  the  said  dwelling- 
house  and  premises;  and  all  his  estate,  right,  title,  &c.,  un- 
der the  said  indenture  and  in  the  residue  then  to  come  of 
the  term  in  the  declaration  mentioned,  were  duly  surren- 
dered to  the  plaintiff  by  act  and  operation  of  law. — ^Veri- 
fication. 

Beplication  de  injuria,  and  issue  thereon. 

At  the  trial,  brfore  Talfaurd,  J.,  at  the  last  Wiltshire 
Spring  Assizes,  the  defendant  gave  parol  evidence  of  the 
tacts  stated  in  the  plea»  there  being  no  written  agreement 
He  also  proved  that,  on  one  occasion,  the  plaintiff  had 
distrained  upon  him  for  the  increased  rent  of  752.  It  was 
objected,  on  behalf  of  the  plaintiff,  first,  that  the  plea  was 
not  proved,  since  the  agreement  therein  stated  was  a  con- 
tract for  an  interest  in  land  within  the  Statute  of  Frauds, 
29  Car.  2,  c.  3,  s.  1 ;  and  consequently  the  plea  could  only 
be  proved  by  an  agreement  in  writing.  Secondly,  that  the 
stipulation,  that  the  defendant  should  hold  the  premises  as 
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1852.  yearly  tenant  until  the  new  lease  was  executed,  would  noc 
operate  as  a  surrender  of  the  former  lease.  The  learned 
Judge  left  it  to  the  jury  to  say  whether  there  was  an  agree- 
ment that,  until  the  fresh  lease  was  executed,  the  parties 
should  stand  in  the  relation  of  landlord  and  tenant;  and 
the  jury  having  found  in  the  affirmative,  his  Lordship  di- 
rected a  verdict  for  the  defendant,  reserving  leave  for  the 
plaintiff  to  move  to  enter  a  verdict  for  him,  if  the  Court 
should  be  of  opinion  that  the  plea  was  not  proved. 

Kinglake,  in  Easter  Term,  obtained  a  rule  nisi  to  enter 
the  verdict  for  the  plaintiff,  or  for  judgment  nou  obstante 
veredicto,  on  the  ground  of  the  insufficiency  of  the  plea. 
He  cited  DoneUan  v.  Read  (a). 

Crowder  and  Barstow  now  shewed  cause. — ^First,  the 
agreement,  though  not  in  writing,  created  a  new  tenancy 
at  an  increased  rent,  and  so  operated  as  a  surrender  of  the 
term  granted  by  the  indenture.     The  meaning  of  the  term 
"surrender  by  operation  of  law"  is  explained  by  this  Court  in 
Lyon  V.  Reed  (b\  as  applying  to  cases  "  where  the  owner  of 
a  particular  estate  has  been  a  party  to  some  act  the  validity 
of  which  he  is  by  law  afterwards  estopped  from  disputing, 
and  which  would  not  be  valid  if  his  particular  estate  had 
continued  to  exist.''    All  the  authorities  are  collected  in 
Taylor's  Evidence,  vol.  2,  p.  675.     [Parke,  B.— The  de- 
fendant became  tenant,  not  by  virtue  of  a  demise,  but  as 
the  result  of  the  agreement,  and  that  must  be  proved  by 
some  writing.]    Hamerton  v.  Stead  (c)  is  an  authority  to 
shew  that  a  former  tenancy  may  be  surrendered  by  a  mere 
agreement  for  a  new  lease  on  different  terms,  and  an  occu- 
pation under  it.     Also  in  Com.  Dig.  "Surrender"  (Ii.),  it 
is  said,  that,  "  if  lessee  for  years  accepts  a  new  lease  from 
his  lessor,  it  will  be  a  surrender  in  law,  for  this  affirms 

(a)  3  B.  &  Ad.  899.        (b)  13  M.  &  W.  285.        (c)  3  B.  &  C.  478. 
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him  able  to  make  a  lease :  (K  PL  Com.  106  a,  107  b).  Though         1862. 
the  new  lease  be  for  a  less  term:  (R.  Dj.  140b;  2  RolL  495, 
153;  2  Cro.  84).     Or  by  parol,  when  the  first  lease  was  by 
indenture:  (Dy.  140b,  2  RoL  496, 1. 3)."   [Parke,  B.— This 
plea  does  not  allege  a  demise  from  year  to  year,  but  an 
a^eement  for  a  future  lease  for  a  certain  term;  and  that, 
untU  the  lease  is  executed,  the  defendant  shall  occupy  the 
premises  as  tenant  from  year  to  year.]     The  plaintiff,  hay- 
ing distrained  for  the  increased  rent  under  the  agreement, 
cannot  now  set  up  the  former  lease.    Besides,  the  jury 
have  found  that  the  relation  of  landlord  and  tenant  sub- 
sisted under  the  agreement     The  case  differs  from  Dond- 
Ian  V.  Read  (a),  for  there  the  tenant's  agreement  was  a 
mere  personal  contract  to  pay  an  additional  sum  yearly, 
in  consideration  of  his  landlord  making  certain  improve- 
ments in  the  premises,  and  was  never  intended  to  create 
a  new  demise  at  an  increased  rent.     Crowley  v.  VtUy  (6) 
is  also  distinguishable,  for  that  was  an  agreement  by  the 
landlord  without  consideration  to  accept  a  reduced  rent. — 
Secondly,  the  plea  is  good.     A  plaintiff  need  not  state  in 
his  declaration  that  an  agreement  within  the  Statute  of 
Frauds  is  in  writing;    and  if  a  writing  be  necessary  to 
render  the  plea  good,  the  Court  will,  after  verdict,  con- 
strue the  plea  as  alleging  such  an  agreement:  Case  v. 
Barber  (c). — They  also  cited  Lynch  v.  Lynch(d), 

Pollock,  C.  R — This  is  an  application  to  set  aside  the 
verdict  for  the  defendant,  and  enter  it  for  the  plaintiff,  or 
for  judgment  non  obstante  veredicto.  The  objection  hav- 
ing been  taken  at  the  trial,  that  the  plea  could  only  be 
proved  by  an  agreement  in  writing,  we  are  of  opinion  that 
the  rule  must  be  absolute  to  enter  the  verdict  for  the  plain- 
tiff. The  plea  sets  out  an  agreement  for  a  lease  for  seven 
years,  part  of  which  agreement  was,  that  in  the  meantime 

(a)  3  B.  &  Ad.  899.  (c)  T.  Raym.  450. 

(6)  7  Exch.  319.  (c/)  6  Irish  Law  Bep.  131. 
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I85ji  the  defendant  should  occupy  as  tenant  firom  year  to  year. 
It  was  argued  on  behalf  of  the  defendant^  that>  in  order  to 
prove  the  yearly  tenancy,  it  was  not  necessary,  by  the 
Statute  of  Frauds,  that  there  should  be  an  agreement  in 
writing.  But  it  is  clear  that  an  agreement  for  a  lease  must 
be  in  writing,  for  it  is  a  contract  for  an  interest  in  land; 
and  in  this  case  the  stipulation  as  to  the  yearly  tenancy  is 
a  mere  incident  to  the  agreement.  I  think,  therefore,  that 
the  defendant  could  only  prove  his  plea  by  the  production 
of  an  agreement  in  writing,  and  consequently  he  has  £Euled 
to  adduce  any  legal  proof  of  it  If,  indeed,  the  objection 
had  been  passed  over  at  the  trial,  and  the  plea  had  been 
treated  as  proved  by  a  parol  agreement,  I  am  not  pre- 
pared to  say  that  after  verdict  the  objection  would  prevail. 
It  is  not  necessary,  however,  to  decide  that  point;  all  that 
we  have  now  to  determine  is,  whethw  the  learned  Judge 
ought  not  to  have  directed  a  verdict  for  the  plaintiff,  on 
the  ground  that  the  plea  could  not  be  proved  by  parol 

The  circumstance  of  the  agreement  not  having  been 
proved  is  sufficient  for  us  to  make  the  rule  absolute;  but 
it  seems  to  me  advisable  to  advert  to  the  other  point,  in 
order  to  remove  all  doubt  upon  the  subject  The  argument 
for  the  defendant  goes  to  this  extent — that  if  there  be  a 
tenancy  under  a  lease,  and  the  parties  make  a  verbal 
agreement,  for  a  sufficient  consideration,  that  instead  of 
the  existing  term  there  shall  be  a  tenancy  from  year 
to  year  at  a  different  rent,  that  would  be  a  surrender  of 
the  lease  by  operation  of  law.  I  am  of  opinion  that  it 
would  not  Indeed,  it  would  be  most  dangerous  to  allow 
a  term  created  by  an  express  demise  to  be  thus  got  rid  of 
by  parol  evidence.  In  the  case  of  a  mere  agreement  for  a 
tenancy  from  year  to  year,  if  the  question  of  intent  were 
left  to  the  jury,  they  would  probably  treat  it  as  such  a 
transaction  would  deserve;  but  if,  as  in  this  case,  the  stipu- 
lation as  to  the  yearly  tenancy  was  mixed  up  with  an 
agreement  for  a  lease  for  a  term,  the  party  might  be  de- 
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prived  of  a  beneficial  lease  hj  apparent  proof  of  an  agree-        IB69L 
ment  to  occupy  as  tenant  from  year.    Under  such  an  agree* 
raent  as  the  present,  the  term  created  by  the  existing  lease 
would  not  be  determined  by  operation  of  law  until  the 
new  lease  was  granted. 

Pabke,  B. — I  am  of  the  same  opinion*  No  answer  has 
been  given  to  the  proposition,  which  I  from  the  first  laid 
down,  yiz.  that,  in  order  to  maintain  this  defence,  the  plea 
must  be  proved  by  an  agreement  in  writing.  It  cannot 
for  a  moment  be  argued  that  a  person  could  plead  a  gene- 
ral plea  that  a  lease  was  surrendered  by  operation  of  law, 
for  it  is  clear  that  he  must  shew  the  facts  which  constitute 
such  a  surrender.  This  plea  does  shew  the  facts  relied  on, 
and  I  agree  with  the  Lord  Chief  Baron,  that  nothing  short 
of  an  express  demise  will  operate  as  a  surrender  of  an  ex- 
isting lease.  It  is  not  necessary,  however,  to  decide  that 
point,  because  the  plea  is  not  proved.  The  plea  alleges  a 
surrender  by  operation  of  law  by  reason  of  an  agreement 
that  a  new  lease  should  be  granted,  and  that  in  the  mean- 
time the  defendant  should  become  tenant  from  year  to 
year.  In  order  to  make  out  that  the  defendant  became 
tenant  under  that  agreement,  it  must  be  proved  that  there 
was  an  agreement  to  take  a  lease,  and  to  become  tenant 
from  year  to  year  until  it  was  executed.  The  next  proposi- 
tion is  that,  in  order  to  prove  the  agreement  for  a  lease,  and 
the  tenancy  from  year  to  year,  which  is  part  of  it,  there 
must  be  some  writing.  It  was  argued,  that  there  is  no  au- 
thority for  that  proposition;  but,  by  the  Statute  of  Frauds, 
there  must  be  a  note  in  writing  of  a  contract  for  a  future 
lease.  The  sole  question  is,  whether  the  agreement  was 
proved,  and  it  cannot  be  unless  by  an  agreement  in  writ- 
ing. Then  it  is  said,  that  the  agreement  alleged  in  the 
plea  means  an  agreement  by  parol.  If  so,  according  to 
the  authority  of  Case  v.  Barber  (a),  the  plea  was  demurra- 

(o)  T.  Raym.  450. 
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1852.        ble;  but  it  is  questionable  whether  it  is  not  good  after 

verdict,  since  it  will  be  presumed  that  the  all^ations  haye  | 

that  meaning  which  is  necessary,  in  point  of  law^  to  sup-  . 

port  the  plea;  as  in  the  case  of  a  grant  of  an  hereditament  ' 

which  lies  in  grant,  and  can  only  be  conveyed  by  deed,  if 
it  be  not  alleged  to  have  been  by  deed,  but  is  put  in  issue 
and  found  by  the  jury,  the  verdict  cures  the  omission: 
Light/oot  v.  Brightman  (a).  But  it  is  not  necessary  to  de- 
cide that  now,  for  it  is  perfectly  clear  that  the  plea  was  not 
proved 

Aldebson,  B. — I  am  of  the  same  opinion. 

Mabtin,  B. — I  am  also  of  opinion  that  the  plea  was  not 
proved.  The  action  is  upon  an  indenture  for  rent,  and 
the  plea  is,  that  the  parties  entered  into  an  agreement, 
whereby  the  existing  tenancy  was  put  an  end  to,  and  the 
defendant  became  tenant  from  year  to  year.  The'  plea  is, 
therefore,  in  substance,  a  determination  of  the  former  lease 
by  act  and  operation  of  law,  that  is,  by  reason  of  a  new 
tenancy.  But  the  tenancy  alleged  is  a  tenancy  from  year 
to  year,  created  by  the  agreement,  and  of  the  very  essence 
of  it ;  and  in  order  to  establish  that  tenancy,  there  must 
be  proof  of  an  agreement  valid  in  law.  But  there  was  no 
such  agreement,  because  the  agreement  was  not  in  writ- 
ing. It  has  been  argued  that  the  plea,  not  having  been 
demurred  to,  must,  after  verdict,  be  presumed  to  aUege 
an  agreement  in  writing.  All  that  Case  v.  Barber  decides 
is,  that  where  the  Statute  of  Frauds  requires  an  agreement 
in  writing,  it  should  be  so  alleged  in  a  plea;  but  if  the  de- 
fect is  passed  over,  it  is  cured  by  verdict  That,  however, 
does  not  do  away  with  the  necessity,  in  this  case,  of  prov- 
ing an  agreement  in  writing.  I  therefore  think  that  the 
plea  was  not  proved.  I  also  think  that  the  plea  is  bad, 
because,  in  order  to  constitute  a  surrender  by  act  and 
operation  of  law,  there  must  be  a  legal  agreement     With- 

(a)  Hut.  64. 
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out  going  further  into  that  part  of  the  case,  I  cannot  help  1662. 
observing  how  dangerous  it  would  be  to  allow  any  depar- 
ture from  the  law^  which  has  gone  on  step  by  step,  until 
the  doctrine  has  become  really  startling.  The  consequence 
would  be,  that,  whenever  a  landlord  chose  to  say  that  he 
would  take  less  than  the  full  amount  of  rent,  it  would  be 
a  question  for  the  jury,  whether  the  parties  did  not  intend 
to  create  a  new  tenancy,  which  would  be  a  surrender  of 
the  previous  term  by  act  and  operation  of  law. 

Rule  absolute  to  enter  the  verdict  for 
the  plaintiff. 


Georgb  Isaac  Jackson  and  Henbt  David  Jackson  v.  j^^  4 

Chichesteb. 

Scire  facias  on   a  judgment  for  200J.  debt,  and  Son  fiudai  on 
IIZ.  3«.  8(i  damages,  recovered  against  the  defendant  by  p£^^Sl'' 
the  plaintiffs,  George  Isaac  Jackson  and  Henry  David  ^^l^^ 

Jackson.  judgment,  the 

,      •     ,  defendant  was 

Plea, — That,  after  the  recovery  of  the  judgment,  and  be-  a  prwoner,  and, 
fore  the  issuing  of  the  writ  of  scire  facias,  the  defendant  STJ^sSlia 
was  a  prisoner  in  actual  custody  within  the  walls  of  a  virt*a  iV 
prison  in  Ireland,  &c. ;  and,  being  such  prisoner,  the  de-  petiUoned  the 
fendant  did,  duly  and  according  to  the  direction  and  pro-  for  hiTdi*. 
visions  of  the  3  &  4  Vict  c.  107,  apply  by  petition  in  a  ^o^*^e 
summary  way  to  the  Court  for  the  Relief  of  Insolvent  p  ^"ier.  Test- 

•^  "^  ing  his  estate 

and  effects 
in  the  proTisional  assignee;  and  that,  afterwards,  the  defendant  delirered  to  the  Court  a  sche- 
dule, containing  a  full  and  true  description  of  all  debts  due  from  him,  and  of  all  persons  to  whom  he 
was  indebted,  together  with  the  nature  and  amount  of  such  debts.  The  plea  then  stated  that  the 
defendant  was  brought  before  the  Court  and  examined;  and  that,  by  an  order  of  adjudication,  it 
was  ordered  that  the  defendant  be  discharged  from  custody  as  to  the  seyeral  debts  due  to  the  per- 
sons named  in  the  schedule;  and  that  the  defendant  was,  by  such  order  of  adjudication,  dischaised 
from  the  said  judgment  debt  Replication,  that  the  defendant  was  not  by  the  order  of  adjudica- 
tion adjudged  or  ordered  to  be  discharged  from  the  said  debt:-— ^eM,  that,  upon  these  pleadings, 
the  objection  was  not  open  that  the  schedule  did  not  contain  a  fuU  and  true  description  of  the 
plaintifi  as  judgment  creditors,  nor  of  the  nature  and  amount  of  their  debt. 


V, 

Chichhatbb. 
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1862.        Debtors  for  his  discharge  from  such  custody,  which  petitioa 
Jackson      ^^  forthwith  filed  of  record.   That,  upon  the  filing  of  the 
petition,  the  Court,  by  a  certain  order  made  in  pursuance 
of  the  said  Act,  ordered  that  all  the  real  and  personal  es- 
tate and  effects  of  the  defendant,  &a  should  vest  in  J. 
MoUoy,  the  provisional  assignee  of  the  estates  and  effects 
of  insolvent  debtors  in  Ireland.   That,  after  the  making  of 
the  vesting  order,  and  within  fourteen  days  after  it  had 
been  so  made,  the  defendant  did  deliver  into  the  Court 
for  the  Relief  of  Insolvent  Debtors  in  Ireland  a  schedule 
containing  (amongst  other  things)  "  a  full  and  true  de- 
scription of  all  debts  due  or  growing  due  from  him  at  the 
time  of  making  such  order,  and  of  all  and  every  person 
and  persons  to  whom  he  was  then  indebted,  or  who  to  his 
knowledge  and  belief  claimed  to  be  his  creditors,  together 
with  the  nature  and  amount  of  such  debts  respectively." 
That  "  the  names  of  the  plaintiffs  were  duly  inserted  in 
the  schedule  as  creditors  of  the  defendant,  together  with 
a  full  and  true  description  of  the  said  judgment,"  and  of 
the  debt  and  sums  of  money  due  from  the  defendant  to 
the  plaintiffs  under  and  by  virtue  of  the  judgment — The 
plea  then  stated,  that  the  Insolvent  Court  appointed  a  day 
for  the  defendant  to,  be  brought  up;  that  notice  thereof 
was  sent  to  and  received  by  the  plaintiffs;  that,  at  the 
time  and  place  appointed,  the  defendant  was  brought  up 
and  examined  by  the  Commissioners,  and  sworn  to  the 
truth  of  his  schedule,  and  executed  a  warrant  of  attorney; 
and  that,  by  an  order  of  adjudication  then  made,  '*  it  was 
adjudged  and  ordered  that  the  defendant  should  be  dis- 
charged from  custody,  and  entitled  to  the  benefit  of  the 
said  Act  forthwith,  as  to  the  several  debts  and  sums  of 
money  due  or  claimed  to  be  due,  on  &c.,  being  the  time  of 
making  the  order  vesting  the  estate  and  effects  of  the  de- 
fendant pursuant  to  the  statute  in  that  behalf,  from  the 
defendant  to  the  several  persons  named  in  the  schedule 
as  creditors,"  &c.    That  the  defendant  ''was  then,  by  the 
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said  order  of  adjudication,  duly  discharged  from  the  said 
judgment  for  the  said  debt,  damages,  and  interest/'  &c. — 
Verification. 

Replication. — That  the  defendant  was  not  by  the  said 
order  of  adjudication  adjudged  or  ordered  to  be  discharged 
from  the  said  debt  and  sums  of  money  due  from  the  de- 
fendant under  and  by  virtue  of  the  said  judgment,  modo 
et  forma,  concluding  to  the  country. — Upon  which  issue 
was  joined. 

At  the  trial,  before  CressweU,  J.,  at  the  last  Liverpool 
Assizes,  it  appeared  that  in  the  year  1847  the  plaintiffs 
sued  the  defendant  for  goods  sold  and  delivered,  and  re- 
covered against  him  the  judgment  set  out  in  the  declara- 
tion. The  defendant  afterwards  took  the  benefit  of  the 
Irish  Insolvent  Act,  3  &  4  Vict  c.  107,  when  he  inserted 
in  his  schedule  the  plaintiffs'  debt  as  follows : — 


185S. 

Jackson 

V, 

CHicRssmu 


Nanus  and  Deacriptumt 
of  Creditors  and  Oaimr 
anitj  and  tkeir  present 
or  Uut  Residences, 

AmomL 

When  con- 
traeted. 

Admittsd 

or 
Disjpstted, 

Nature  and  Considera- 
tion of  tie  Debt  and 
SecnrHies{Jifanjf\  and 
if  the  Debt  u  disputed^ 
ike  reason  Utereof. 

Mr.  Jackson,  Merchant  "I 
Tailor,  GasUe-street,  > 
Lirerpool,  England  J 

About  ) 
1002.   1 

1844 

Admitted 

Mr.  Jaduon  holdi  my 
1     bill  for  about  602. 

It  was  objected,  on  the  part  of  the  plaintiffs,  that  the 
schedule  was  not  in  compliance  with  the  3  &  4  Vict  c. 
107,  which  requires  "a  full  and  true  description  of  all 
debts  due  or  growing  due  from  such  prisoner  &c.,  and  of  all 
and  every  person  and  persons  to  whom  such  prisoner  shall 
be  indebted,  or  who,  to  his  knowledge  or  belief,  shall 
claim  to  be  his  creditors,  together  with  the  nature  and 
amount  of  such  debts  and  claims  respectively/^  It  was  also 
objected,  that  the  defendant  ought  to  prove  the  identity 
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1662.        of  the  creditor  and  of  the  debt.   The  learned  Judge  direct- 
Jackson      ^  ^  verdict  for  the  plaintiffs,  reserving  leave  for  the  dc- 
CmcBnna     fendant  to  move  to  enter  a  verdict  for  him. 

Watson,  in  the  following  Term  (April  17)^  obtained  a 
rule  nisi  accordingly. — He  cited  Forman  v.  Drew  (a), 
Hoyles  v.  Blare  (b). 

MeUith  now  shewed  cause,  and  urged  the  same  objec- 
tions to  the  schedule. — He  cited  Leonard  v.  Baker  (c)^  and 
the  3  &  4  Vict  c.  107,  ss.  57,  65. 

Parke,  B. — By  these  pleadings  it  is  admitted  that  the 
schedule  contained  a  sufficient  description  both  of  the 
creditor  and  the  debt,  and  the  only  issue  is  on  the  order 
of  discharge  ((2).   The  rule  ought,  therefore,  to  be  absolute. 

Pollock,  C.  B.,  Aldbrson,  R,  and  Platt,  B.,  concurred. 

Rule  absolute. 


(a)  4  B.  &  C.  16.  {d)  See  WaHington  ▼.  Dale,  6 

(b)  14  M.  &  W.  387.  Exch.  284;  Frankum  ▼.  Eoui  of 
(J)  15  M.  &  W.  202.  Falmouth,  2  A.  &  E.  452. 
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1852. 

Phillips  v.  Pound.  june  7. 

X  HIS  was  a  rule  callmg  on  the  plaintiff  to  shew  cause  An  attornej'i 
why  the  defendant  should  not  be  discharged  out  of  the  viie«^from^"' 
custody  of  the  sheriffs  of  London  as  to  this  action.  "^  "^^^^ 

"  going  to  a 

It  appeared  from  the  affidavits,  that  the  defendant  was  Jadge't  cham- 
clerk  to  an  attorney,  and  in  that  capacity  had  obtained  a  porpc^of^there 
Judge's  order  for  a  certiorari  to  remove  a  plaint  from  a  2{Jjro^°a\!uii- 
Ck)unty  Court  into  the  Court  of  Queen's  Bench  on  pay-  »««• 
ment  of  costs,  the  Judge  then  stating,  that  if  one  of  the 
Masters  would  certify  that  those  costs  would  be  allowed 
on  taxation,   a  further  application  might  be  made  to 
him  to  vary  the  order.    The  next  day  the  defendant  ob- 
tained such  a  certificate  from  the  Master  at  his  office  in 
King's  Bench-walk,  and  was  arrested  under  a  ca.  sa.  whilst 
bon&  fide  proceeding  thence  with  it  to  attend  the  Judge 
for  the  above-mentioned  purpose  at  his  chambers  in  Rolls- 
gardens,  Chancery-lane. 

Hannen  shewed  cause. — There  is  no  authority  that  the 
privilege  from  arrest  extends  to  the  clerk  of  the  attorney 
in  the  suit  In  Kewton  v.  Constable  (a),  it  was  held  that 
a  barrister  attending  petty  sessions  for  the  purpose  of  ob- 
taining practice,  is  not  privileged  from  arrest  redeundo, 
even  though  he  has,  during  the  particular  attendance, 
been  engaged  in  defending  a  party  charged  with  assault. 

The  Court  then  called  on 

Hawkins  to  support  the  rule. — ^The  privilege  has  been 
held  to  extend  to  a  person  attending  the  House  of  Lords 
as  agent  for  the  appellant  on  an  appeal  from  Ireland:  Ea; 

(a)  2Q.B.  157. 
VOL.  VIL  M  M  M  EZOH. 
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1858.  parte  Waikins{a).  [Alderson^  R— What  is  the  ground 
upon  which  this  privilege  is  claimed?]  The  attendance 
of  the  clerk  in  the  ordinary  course  of  the  business  ^which 
the  attorney  was  employed  to  conduct  [AJdersan,  R — 
The  priyil^e  of  barristers  and  attorneys  depends  upon 
prescriptive  usage;  how  can  that  be  extended  to  an  at- 
torney's clerk?  If  so,  why  should  not  a  barrister's  clerk 
be  also  privil^ed?  Certain  persons  are  of  necessity  pri* 
vil^ed;  for  instance,  those  attending  Courts  of  justice,  be- 
cause they  attend  in  obedience  to  the  subpoena  of  the 
Court.]  The  rule  laid  down  in  Meekins  v.  Smith  (b)  is, 
that  all  persons  who  have  relation  to  a  cause  which  calls 
for  their  attendance  in  Court,  and  who  attend  in  the  course 
of  that  business,  though  not  compelled  by  process  so  to 
do,  are  privileged  from  arrest,  provided  their  attendance 
be  not  for  any  un&ir  purpose. 

Pollock,  C.R — ^There  is  no  ground  whatever  for  the 
privilege  claimed,  and  the  rule  must  be  discharged. 

Aldebson,  B.,  Plait,  R,  and  Mabtin,  R,  concurred. 

Rule  discharged. 

(a)  8  Sim.  377.  (h)  1  H.  Bla.  636. 
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1852 

Day  v.  Carr.  j^^  li 

^UAIITh&d  obtained  a  rule,  calling  on  one  F.  Thomas  a  bailiff  went 
to  shew  cause  why  an  attachment  should  not  issue  airainst  *^r  ^^  P"?i«» 

,  .         -  .  ,  ^  of  a  defendant, 

nim,  tor  rescuing  and  carrying  away  goods  taken  in  execu-  "»d  seized  the 
tion  by  the  Sheriff  of  Middlesex,  under  a  writ  of  fieri  ^rtT^ 
facias  issued  in  this  cause.  The  goodt  were 

/c         .       .  ™  poMeMion  of 

The  affidavits  in  support  of  the  application  stated  that,  ?  c^™*nt,  who 
on  the  5th  of  May,  1862,  the  bailiff  went  to  the  premises  them  fo7«aie 
occupied  by  the  defendant,  and  there  seized  under  a  fieri  ing%^^7he 
facias  "  divers  property  as  the  property  of  the  defendant"  if  ^n^obtoi^ 
The  bailiff  then  found  that  the  property  was  advertised  *"  interpleader 
for  sale  on  the  following  morning  by  one  F.  Thomas,  I^^'^Jt^^n 
whereupon  he  informed  the  servants  of  Thomas  that  he  S^fo^ijr.Jie. 
had  levied,  and  that  nothing  must  be  removed:  and  he  ^^^  claimant 

1^..  ,  ,  nevertheless 

left  his  men  m  possession.    He  afterwards  received  a  no-  proceeded  with 

tice  from  Thomas  that  the  goods  were  his,  and  that  he  lheS5s*wtre 

required  the  sheriff  to  withdraw  from  possession.     The  S^iJ^S^nX^' 

sheriff  thereupon  obtained  an  interpleader  summons,  a  '•^thstanding 

-      -  .   -  'the  opposition 

copy  of  which  was  served  upon  Thomas  on  the  morning  of  the  sheriff's 
of  the  6th  of  March,  before  any  sale  of  the  goods.  Thomas.  &2X: 
nevertheless,  on  the  same  day,  proceeded  with  the  sale,  the  interpleader 

i' '   JT  9    summons  was 

and  the  whole  property  was  removed  from  the  premises  ^^  "^d  dis- 
by  the  direction  of  Thomas,  notwithstanding  the  opposi*  gi^d'that 
tion  of  the  officers  in  possession.     The  interpleader  sum-  ^tm^^'elhr 
mons  was  heard  on  the  7th  of  May,  and  dismissed,  in  con-  "ff'"  P^"®^ 
sequence  of  the  goods  being  no  longer  in  the  possession  of  claimant  was, 
the  sheriff.  Z^^ 

under  a  bill  of 

Lush  shewed  cause,  upon  affidavits  that  the  property      On  motion 
seized  by  the  sheriff  had  been  assigned  by  way  of  inort-  ^^^  **'^* 

the  claimant  for 
«  contempt  of  Court  in  canying  away  the  goods : — Hdd^  that  he  was  justified  in  so  doing,  the  goods 
bemg  his  property,  although  the  interpleader  sommons  was  not  disi>osed  of. 

A  sheriff  who  intends  to  levy  may,  before  actual  seizure,  apply  tor  relief  under  the  Interpleader 
Act 

M  M  M  ^ 
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gage  to  Thomas,  as  a  security  for  money  lent  to  the  de- 
fendant, to  be  repaid  with  interest  by  instalments;  and  in 
case  of  default  in  payment,  with  power  for  Thomas  to  take 
possession  of  and  sell  the  property;  that,  default  having 
been  made,  Thomas  took  possession  of  the  property,  and 
at  the  time  of  the  seizure  it  was  in  the  custody  of  his 
servants,  and  was  not  the  property  of  the  defendant. 

The  Court  then  called  on 

Quain  to  support  the  rule. — First,  the  conduct  of  the 
claimant  in  selling  and  removing  the  goods  in  opposition 
to  the  sheriff's  officers,  was  a  contempt  of  Court  punish- 
able by  attachment.   The  legality  of  the  sheriff's  possession 
does  not  affect  the  question.    Every  subject  is  bound  to 
assist  the  sheriff  in  executing  the  process  of  the  Gonrt: 
Milier  v.  Knox  (a).     *^  A  contempt  is  a  disobedience  to  the 
Court,  or  an  opposing  or  despising  the  authority,  justice, 
or  dignity  thereof:''  Praa  Reg.  in  Chan.  133.    All  the  au- 
thorities are  collected  in  MiUer  v.  Knox,  where  it  is  shewn 
that  the  power  to  commit  for  a  contempt  is  not  derived 
from  the  Statute  of  Westminster  2,  13  £dw.  1,  c.  39,  but 
is  .coeval  with  the  common  law.     A  rescous  is  clearly  a 
*    contempt,  for  which  the  Court  may  in  its  discretion  grant 
an  attachment :  Hawk.  Pleas  of  the  Crown,  Bk.  2,  ch^ 
22,  sect.  34.     The  contumacious  obstruction  of  a  mes- 
senger under  a  commission  of  bankruptcy  has  been  treated 
as  a  contempt  of  the  Qreat  Seal:  Ex  parte  Paffe(b).    In 
that  case,  as  in  this,  a  third  party  claimed  the  goods. 
Lord  Eldon,  C,  however,  said,  "  This  is  a  warrant  to  enter 
the  house,  and  seize  the  effects  of  the  bankrupt;  and,  sup- 
posing it  to  be  my  order,  the  person  executing  it  is  to 
seize  the  property  of  the  bankrupt,  not  of  any  other;  and 
is  to  do  that  at  his  own  hazard,  yet  Lord  Hardwicke  laid 
down  what  has  been  acted  upon  ever  since,  that  if  the 

(a)  6  Scott,  1.  {h)  17  Yes.  69. 
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person  executing  the  process  enters  a  house  and  seizes        185S. 
property  not  belonging  to  the  bankrupt,  making  that  entry 
and  seizure  under  colour  and  by  virtue  of  that  authority, 
he  cannot  brevi  manu  be  turned  out""    Ex  parte  Titmer  (a) 
is  an  authority  to  the  same  effect    Where  the  sheriff  bona 
fide  seizes  property,  which  it  is  apparently  his  duty  to 
take,  the  Court  ought  not  to  leave  the  right  of  property 
to  be  tried  by  an  indictment  for  retaking  it — Secondly, 
by  virtue  of  the  Interpleader  Act,  1  &  2  Will.  4,  c.  58,  the 
sheriff  had  lawful  possession  of  and  a  right  to  hold  the 
property  as  against  the  claimant    Before  that  Act  passed 
the  sheriff  had  no  means  of  investigating  the  title  to  pro- 
perty, but  was  nevertheless  bound  to  seize  it    The  prac- 
tice was  to  enlarge  the  time  for  returning  the  writ,  in  order 
that  the  parties  might  interplead,  the  sheriff  in  the  mean- 
time retaining  possession  of  the  goods.     The  object  of  the 
1  &  2  Will.  4,  a  58,  was  to  afford  relief  in  such  cases,  and 
it  contemplates  the  fact  of  the  sheriff  being  in  possession 
of  the  goods.    Indeed,  it  has  been  expressly  decided  that 
a  sheriff  cannot  have  relief  under  that  Act,  unless  he  has 
possession:  HoUon  v.  Ghmtrip(b).    [Pollock^  C.  B. — I  do 
not  assent  to  the  doctrine  that  the  sheriff  must  seize  %e« 
fore  he  makes  the  application.    The  language  of  the  6th 
section  is,  "  when  any  claim  shall  be  made  to  any  goods 
or  chattels  taken,  or  intended  to  be  taken  in  execuiiony"  &a 
In  the  case  of  HoUon  v.  Ountrip,  the  sheriff  did  not  mean 
to  seize,  for  he  withdrew  upon  the  claim  being  set  up.] 
The  6th  section  incorporates  the  provisions  of  the  1st,  the 
recital  of  which  shews  that  the  Act  was  only  intended 
to  relieve  persons  in  possession  of  the  subject  matter  of 
the  claim.    The  statute,  therefore,  having  conferred  the 
right  to  interplead,  impliedly  confers  everything  essential 
to  the  enjoyment  of  that  right,  one  requisite  being,  that 
the  sheriff  should  have  possession  of  the  property  seized 
— He  also  referred  to  Smith  v.  Bond  (c). 

(a)  I  Atk.  136.        (6)  3  M.  &  W.  145.        (c)  13  M.  &  W.  594, 
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1852.  Pollock,  C.  R— The  rule  ought  to  be  discharged.     The 

Interpleader  Act  clearly  empowers  the  sheriff  to  apply  to 
the  Court,  if  he  goes  with  the  intention  of  levying  under  a 
fi.  fa.,  and  a  claim  is  set  up  to  the  goods;  and  in  many 
cases  he  may  be  well  justified  in  coming  to  the  Court  be* 
ibre  he  perils  himself  by  an  actual  aeizurCi  under  circum- 
stances which  might  perhaps  subject  him  not  only  to  an 
action  for  the  value  of  the  goods,  but  also  for  damages  for 
taking  them.    The  cases  in  bankruptcy,  which  have  been 
referred  to,  differ  from  the  present;  but,  even  if  they  did 
not,  I  am  by  no  means  prepared  to  say  that  the  decisions 
in  bankruptcy  establish  the  rule  which  we  ought  to  adopt 
on  applications  of  this  kind.    The  Interpleader  Act  has  no 
bearing  on  the  subject,  and  we  must  dispose  of  this  motion 
as  if  it  had  never  passed    Looking  then  to  the  aflSidaTits 
upon  which  it  was  founded,  it  appears  to  me  that  there  is 
no  ground  for  the  rule,  since  it  is  not  stated  that  the  pro- 
perty seized  was  the  property  of  the  defendant^  or  that  the 
sheriff  beUeved  that  it  was  his  property.    I  must  however 
add,  that  the  law  does  not  always  permit  a  person  to  ex- 
ercise a  right  which  he  undoubtedly  possesses,  for  instance^ 
a  person  may  not  take  forcible  possession  of  his  own  good& 

Platt,  B. — This  is  an  application  for  an  attachment  for 
a  contempt  of  the  process  of  the  Court;  and  certainly  it  is 
the  first  time  I  ever  heard  of  such  an  application  against 
a  party  who  asserts  his  right  as  against  a  trespasser.  The 
Interpleader  Act  does  not  affect  the  case;  then  how  does 
it  stand  ?  The  sheriff  seizes  goods,  which  upon  these  affi- 
davits must  be  taken  to  be  the  goods  of  the  claimant,  un- 
der a  writ  directing  the  sheriff  to  levy  on  the  goods  of  the 
defendant  The  claimant  resists,  and  takes,  without  force, 
his  own  goods.  If  the  claimant  had  brought  an  action 
against  the  sheriff  for  assuming  a  dominion  over  his  pro* 
perty,  can  any  one  doubt  that  the  sheriff  would  be  liable? 
How  could  the  writ  protect  him?    It  would  be  a  necessary 


TRINITY   TERM,    15  TIOT.  887 

avennent  in  a  plea  of  justification,  that  the  goods  seized  1852. 
belonged  to  the  person  whose  goods  he  was  by  the  writ 
commanded  to  taka  Now,  the  claimant  is  called  upon  to 
answer  why  an  attachment  should  not  issue  against  him 
for  doing  a  lawful  act — an  act  which  is  not  a  contempt  of 
the  Court,  but  a  contempt  of  the  officer  abusing  the  pro- 
cess of  the  Court,  by  seizing  the  goods  of  one  person  under 
a  writ  against  another. 

Martin,  B. — ^I  am  entirely  of  the  same  opinion.  This 
is  an  application  for  an  attachment,  or,  in  other  words,  to 
imprison  a  person  for  a  contempt  of  Court  There  is  no 
doubt  of  the  possession  by  the  Courts  at  Westminster  of 
that  most  valuable  power;  but  a  power  to  imprison  with- 
out the  intervention  of  a  jury  ought  not  to  be  exercised 
except  upon  strong  grounds.  The  proper  exercise  of  the 
power  enforces  the  respect  and  obedience  which  is  due 
from  all  parties  to  the  process  of  the  Court;  but  how  can 
the  fact  of  a  person  taking  his  own  goods  be  construed  into 
a  contempt  of  Court?  I  concurred  in  granting  the  rule, 
because  there  was  some  pretence  for  saying  that  there 
might  have  been  a  contempt  of  the  process  of  the  Court, 
which  placed  the  sheriff  in  some  difficulty,  but  that  is 
answered. 

Rule  discharged  (a), 
(a)  Parke,  R,  was  out  of  Court. 
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1852. 

May  22,  Wallinoton  V.  Dale. 

In  in  Mtion  v>/ ASK — The  declaration  stated,  that  oue  Gr.  Swinborne. 
ment  of^^?**  **  A®  *™®  of  t^®  making  of  the  letters  patent,  &c  was 
*f  *'J?**  ^^^  jk  ^^^  first  and  true  inventor  of  a  certain  manner  of  new  ma- 
that,inNoTem-  nufacture  within  this  realm,  to  wit,  a  certain  inTention 
ten  patent  were  ^'for  certain  improTcments  in  the  manufacture  of  gelad- 
S^  imnroTo-  ^^^^  substances,  and  in  the  apparatus  to  be  used  therein." 
^a&rt^^of  ^*  *^®^  ^tfiXed.  the  grant,  on  the  24th  of  November,  1847, 
geiatinoai  fab-    of  letters  patent  to  Q.  Swinbome  for  ''  his  said  invention,'' 

ftancei,ind  in 
the  appaiatoB 

to  be  used  therein;'*  labject  to  a  proviio  that  S.  ■hovlcU  within  liz  nontha,  enrol  a  fpedfiotioatf 
hit  nid  invention:  that  on  the  24th  of  May,  1848,  S.  enrolled  iiich  spedficatioii ;  that  on  the  ISA 
of  Febmaiy,  1848,  S.,  bj  indenture,  aaaigned  the  patent  to  the  plaintiff;  that  on  the  24th  of  IC17, 
1848,  S^  by  leaye  of  the  SoUcitor-Geneial,  diadaimed  the  following  part  of  the  title  of  the  ibtcb- 
tion,  **and  the  appaiatat  to  be  used  therein  ;**  which  diiclaimer  wai  filed  by  the  derk  of  the  ft- 
tenU,  porsoant  to  the  statute. — Breach,  that,  afVer  the  difdaimer  wai  to  filed,  the  defiendant  pot  ii 
practice  the  inyention.  One  plea,  alter  setting  out  the  specification,  condnded  with  a  ^col  ta- 
Terse,  that  S.  enrolled  a  spedfication  of  his  said  invention.  Another  plea  denied  that  the  dii- 
claimer was  filed  pursuant  to  the  statute.  At  the  trial*  it  appeared  th^  fomerly,  gehliiie  wii 
manufibctuied  by  submitting  the  cuttings  of  hides  to  the  action  of  caustic  alkali,  or  by  redodsK 
them  to  pulp  in  a  paper  machine,  and  employing  Uood  to  purify  the  product;  and  that  the  invet* 
tion  of  Sl  consisted  in  reducing  the  hides  to  shavings,  and  treating  them  as  thus  described  in  hit 
spedfication : — ^  I  take  the  parts  of  hides,  usually  odled  *  glue  pieces,*  and  my  process  comDeoM 
by  reducing  the  whole  into  shavings  or  thin  slices  or  films  by  any  suitaUe  instrament  The  iB> 
strument  I  have  used  has  been  an  ordinary  carpenter^s  plane,  the  shaving  being  cut  fima  the  cdga 
of  the  hide;  but  it  will  be  obvious  that  any  other  apparatus  may  be  employed  lor  Aat  purpsn,  ir 
that  the  pieces  may  be  reduced  into  a  tlun  film  by  rollers.  The  shavings  ar«  to  be  soaked  fcr 
about  five  or  six  hours  in  cold  water,  at  the  end  of  which  time  the  water  is  to  be  changed;  ssd 
such  chanffing  is  to  be  repeated  two  or  three  times  each  day  untO  no  smell  or  taste  is  to  be  delected 
either  in  the  water  or  in  the  shavings.  The  shavings  are  then  to  be  subjected  to  heat,  with  s  qos- 
tity  of  water  sufficient  to  cover  them  when  pressed  down  in  any  suitable  veaael,  taking  caic  tht 
the  heat  applied  should  not  exceed  that  of  boiling  water.  The  gelatine,  when  thus  dissdvcd,  ii  to 
be  strained  through  linen  or  other  &,bric,  subject  to  slight  pressure  by  the  hands.  The  prodoctef 
gelatine  thus  obtained  is  to  be  run  in  thin  films  on  to  a  smooth  sur&oe  of  slate,  to  set«  sad  tbes 
removed  on  nets  to  dry,  and  the  dry  gelatine  is  to  be  cut  up  by  an  isinglass  cutter.**  It  sf^Mind 
in  evidence,  that  the  shavings  might  be  cut  either  dry  or  wet,  and  that  the  thinner  they  vcR  ^ 
the  better,  so  long  as  the  fibrine  texture  was  preserved;  and  that  the  degree  of  heat  ^iplied  oqglit 
to  be  such  as  to  dissolve  the  gelatine  in  the  shortest  time.  The  defenihuit  manufoctnred  geia^ 
by  a  similar  process,  but  he  always  cut  the  shavings  wet,  and  much  finer  than  the  piaintift  k 
copy  only  of  the  disclaimer  was  filed: — Htid^  first,  that  the  plaintiff  Is  process  was  the  subject  of 
a  patent,  and  that  the  defendant  had  infringed  it 

Secondly,  that  it  was  properly  left  to  the  jury  to  say  whether  the  specification  contained  s  its- 
sonably  sufficient  description  of  the  invention. 

Thirdly,  that  the  disclaimer  was  valid,  notwithstanding  the  grantee,  at  the  time  he  eolend  % 
had  assigned  all  his  interest  in  the  patent 

Fourthly,  that  the  filing  of  a  copy  of  the  disclaimer  was  a  compliance  with  the  nrovisioni  of  the 
5  &  6  Will.  4,  c.  83,  s.  1. 

Fifthly,  that  the  verdict  was  properly  entered  for  the  plaintiff  on  the  third  issue,  since  the  ipeci- 
Hcation  in  fact  described  an  apparatus,  and  the  objection  that  it  was  not  new  could  not  be  rvnA 
under  that  form  of  plea. 


IK 
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subject  to  a  proviso,  that,  if  G.  Swinbome  should  not  par-        1862. 
ticularly  describe  and  ascertain  the  nature  of  the  said  in-    wallington 
vention,  and  in  what  manner  the  same  was  to  be  perform- 
ed, by  an  instrument  in  writing,  dated  under  his  hand 
and  seal,  and  cause  the  same  to  be  enrolled  in  her  Majes- 
ty's High  Court-  of  Chancery  within  six  months  next  and 
immediately  after  the  date  of  the  letters  patent,  the  letters 
patent  should  become  void.    That  G.  Swinbome  did, 
within  six  calendar  months  after  the  date  of  the  letters 
patent,  to  wit,  on  the  24th  of  May,  a.d.  1848,  by  an  instru- 
ment in  writing,  to  wit,  the  specification  under  his  hand 
and  seal,  particularly  describe  and  ascertain  the  nature  of 
his  invention,  and  in  what  manner  the  same  was  to  be 
performed;  and  did  afterwards,  and  within  six  calendar 
months  next  and  immediately  after  the  date  of  the  letters 
patent,  to  wit,  on  the  24th  of  May,  a.d.  1848,  cause  the 
said  specification  to  be  inroUed  in  her  Majesty's  High 
Court  of  Chancery,  at  Westminster. — (The  declaration 
then  set  out  an  indenture  of  the  12th  of  February,  1848, 
whereby  G.  Swinbome  assigned  the  patent  to  the  plain- 
tiff.)— ^That,  after  the  making  of  the  indenture,  and  after 
the  passing  of  the  5  &  6  Will  4,  c.  83,  and  before  the  com- 
mitting of  the  grievances,  to  wit,  on  the  24th  of  May, 
1848,  G.  Swinbome,  pursuant  to  the  said  statute,  and  by 
and  with  the  leave  of  Sir  John  Romilly,  Knight,  then 
being  her  Majesty's  Solicitor-General,  first  had  and  ob- 
tained for  that  purpose,  and  duly  certified  by  his  Sir  John 
Romilly's  fiat  and  signature  in  that  behalf,  entered  with 
the  Clerk  of  the  Patents  of  England  a  certain  disclaimer 
of  part  of  the  title  of  the  said  invention,  stating  the  rea- 
son of  such  disclaimer,  the  same  not  being  such  disclaimer 
as  extended  the  exclusive  right  granted  by  the  letters 
patent;  by  which  disclaimer,  the  same  being  under  the 
hand  and  seal  of  the  said  G.  Swinbome,  he  the  said  G. 
Swinbome  did  disclaim  all  that  part  of  the  title  which  is 
contained  in  the  following  words — "and  in  the  apparatus  to 
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1652.        be  used  therein ;''  which  said  disclaimer  was  afterwards, 
Wallinoton   ^^^  before  the  committing  of  the  grievances  &c.,  to  wit, 

dL.1.        ^^  *^®  ^**  ^^  ^^^'  ^®*®'  ^^  ^y  *^^  ^®*  ^^  *^®  Patents 
and  duly  enrolled  with  the  specification,  pursuant  to  the 

statute  in  that  case  made  and  provided,  prout  patet  per 
recordum,  &c.  Breaches— ^That  the  defendant^  after  the 
disclaimer  was  so  entered,  filed,  and  enrolled,  did  put  in 
practice  the  invention  so  not  disclaimed,  and  also  did 
put  in  practice  a  part  of  the  said  invention,  and  also 
did  counterfeit,  imitate,  and  resemble  the  said  inven* 
tion,  &c. 

Pleas  (inter  alia) — Third,  that  after  the  making  of  the 
letters  patent,  to  wit,  on  the  24th  of  May,  1 848,  O.  Swin- 
borne  made  an  instrument  in  writing,  in  the  words  and 
figures  following,  that  is  to  say,  &c.  (setting  out  the  speci- 
fication) (a);  without  this,  that  G.  Swinbome  did,  by  an 
instrument  in  writing,  to  wit,  a  specification  under  his 
hand  and  seal,  particularly  describe  the  nature  of  his  said 
invention,  and  in  what  manner  the  same  was  to  be  and 
might  be  performed,  modo  et  form&,— concluding  to  the 
country.  Fourth,  that  G.  Swinbome  did  not,  within  six 
calendar  months  next  after  the  date  of  the  letters  patent, 
cause  any  instrument  in  writing  under  his  hand  and  seal, 
particularly  describing  and  ascertaining  the  nature  of  the 
invention  and  in  what  manner  the  same  was  to  be  per- 
formed, to  be  duly  inroUed  in  her  Majesty's  High  Court  of 
Chanceiy. — ^Verification.  Fifth,  that  G.  Swinbome  was 
not,  at  the  time  of  the  making  of  the  letters  patent,  the 
true  and  first  inventor  of  the  invention  in  the  declaration 
mentioned. — Verification.  Sixth,  that  before  the  making 
of  the  disclaimer,  and  also  before  the  time  of  entering  the 
same,  to  wit,  on  &c.,  G.  Swinbome  by  the  said  indenture 
assigned  the  letters  patent  to  the  plaintiff,  and  the  plaintiff 
then  and  until  and  at  the  time  of  making  the  disclaimer, 

(a)  Post,  p.  893. 
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and  also  at  the  time  of  entering  of  the  same,  was  a  person        1862. 
who>  as  assignee,  had  obtained  the  letters  patent,  and  was    WALLiNGToti 
solely  and  exclusiyelj  entitled  to  the  letters  patent    That,        p^^ 
at  the  time  of  making  the  disclaimer,  and  also  at  the  time 
of  entering  the  same,  Q.  Swinborne  was  not  possessed  of 
or  entitled  to  the  said  letters  patent,  or  the  license,  power, 
priyilege,  and  authority  in  and  by  the  letters  patent  so  ex- 
pressed to  be  given  or  granted  as  in  the  declaration  men- 
tioned, or  any  part  thereof,  and  was  not  a  person  who 
then  had  the  letters  patent  or  any  part  thereof,  or  who 
then  could  lawfully  enter  such  disclaimer  as  in  the  de- 
claration mentioned  with  the  Clerk  of  the  Patents  of 
England,  according  to  the  true  intent  and  meaning  of  the 
statute;  without  this,  that  G.  Swinborne,   pursuant  to 
the  statute,  entered  with  the  Clerk  of  the  Patents  the 
said  disclaimer  of  part  of  the  title  of  the  supposed  inven- 
tion, which  was  as  in  the  declaration  mentioned,  modo  et 
forma, — concluding  to  the  country.    Seventh,  that  the  dis- 
claimer was  not  filed  and  duly  inrolled  pursuant  to  the 
statute  in  that  case  made  and  provided,  modo  et  form&, — 
concluding  to  the  country.    Eighth,  that,  before  the  mak- 
ing of  the  letters  patent,  G.  Swinborne  did  represent  and 
suggest  to  her  Majesty  the  now  Queen,  that  the  invention 
in  the  declaration  mentioned  was  an  invention  of  improve- 
ments in  the  manufacture  of  gelatinous  substances,  and  in 
the  apparatus  to  be  used  therein;  that,  on  the  day  of  the 
ma^Ling  of  the  letters  patent,  our  Lady  the  Queen  believed 
and  confided  in,  and  also  acted  upon  the  said  representation 
and  suggestion,  and  so  believing  and  confiding,  &a,  and  in 
pursuance  and  in  consideration  of  the  same  representation 
and  suggestion,  did  make  the  letters  patent  in  the  declara- 
tion mentioned.    That  the  invention  was  not  an  invention 
of  improvements  in  the  manufacture  of  gelatinous  sub- 
stances and  in  the  apparatus  to  be  used  therein,  in  manner 
and  form  as  by  G.  Swinborne  so  represented  and  suggested 
to  our  Lady  the  Queen. — ^Verification,     Ninth,  that  the  in- 
vention in  the  declaration  mentioned  was  not,  at  the  time 
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1862.        of  the  making  of  the  letters  patent,  an  invention  of  any 
Wallinoton   utility,  benefit,  or  advantage  to  the  publia — ^Verification. 

Dali.  Tenth,  that  the  invention  was  not,  at  the  time  of  the  mak- 
ing of  the  letters  patent,  and  before  the  committing  of  the 
grievances,  a  new  invention  as  to  the  public  knowledge 
thereof  within  the  realm. — Verification.  Eleventh,  that 
the  letters  patent  in  the  declaration  mentioned  were  not 
letters  patent  and  grant  of  privilege  of  the  sole  working 
or  making  of  any  manner  of  new  manufacture — ^Verifica- 
tion.   Twelfth,  not  guilty. 

The  plaintiff  joined  issue  on  the  third,  sixth,  seventh, 
and  last  pleas;  and  replied  to  the  fourth  plea — ^That  G. 
Swinbome  did,  within  six  calendar  months  next  after  the 
date  of  the  letters  patent,  cause  a  certain  instnunent  id 
writing  under  his  hand  and  seal,  particularly  describing 
and  ascertaining  the  nature  of  the  invention,  and  in  what 
manner  the  same  was  to  be  performed,  to  be  duly  inrolled  in 
her  Majesty's  High  Court  of  Chancery.   To  fifth  plea — ^That 
G.  Swinbome  was,  at  the  time  of  the  making  of  the  letters 
patent,  the  true  and  first  inventor  of  the  invention.    To 
eighth  plea — ^That  the  invention  was  an  inyention  of  im« 
provements  in  the  manufacture  of  gelatinous  substances 
and  in  the  apparatus  to  be  used  therein,  except  so  far  as  the 
same  was  and  is  disclaimed  as  in  the  declaration  mention- 
ed.    To  ninth  plei^-T-That  the  invention  was,  at  the  time 
of  the  making  of  the  letters  patent,  an  invention  of  utility, 
benefit,  and  advantage  to  the  public.    To  tenth  plea— 
That  the  invention  was,  at  the  time  of  the  making  of  the 
letters  patent,  a  new  invention  as  to  the  public  knowledge 
thereof  within  this  realm.    To  eleventh  plea — ^That  the 
letters  patent  were  letters  patent  and  grant  of  privilege  of 
the  sole  working  and  making  of  a  certain  manner  of  anew 
manufacture,  to  wit,  the  manufacture  in  the  declaration 
mentioned. — Upon  which  issues  were  joined. 

At  the  trial,  before  Alderson,  B.,  at  the  London  Sittings 
after  Trinity  Term,  1851,  it  appeared  that  the  action  was 
brought  for  the  infringement  of  a  patent  granted  on  the 
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24th  of  November,  1847,  to  one  G.  Swinborne,  for  "  certain      .Jf^fl^ 
improvements  in  the  manufacture  of  gelatinous  substances,    Walunoton 
and  in  the  apparatus  to  be  used  therein/'    On  the  12th  of        p^La. 
February,  1848,  Swinborne,  by  indenture,  assigned  the 
patent  to  the  plaintiff.    On  the  24th  of  May,  1848,  Swin- 
borne inrolled  in  the  Court  of  Chancery  a  specification 
under  his  hand  and  seal,  which,  after  reciting  the  patent, 
proceeded  as  follows: — 

"  Now  know  ye,  that,  in  compliance  with  the  said  pro- 
viso, I,  the  said  Q.  Swinborne,  do  hereby  declare  the  na- 
ture of  my  said  invention,  and  in  what  manner  the  same 
is  to  be  performed,  to  be  particularly  described  and  ascer- 
tained in  and  by  the  following  statement  thereof,  that  is 
to  say: — Heretofore,  in  manufacturing  gelatine,  it  has 
been  usual,  with  one  exception,  to  act  on  what  may  be 
called  large  pieces  of  hides  or  skins,  and  to  employ  acids 
or  alkalies,  together  with  mechanical  and  other  processes, 
which  not  only  take  up  a  considerable  time  but  are  also 
costly;  and  in  the  excepted  case  above  referred  to,  it  has 
been  the  practice  to  reduce  the  portions  of  hides  used  into 
the  state  of  pulp  in  a  paper  machine,  and  then  to  employ 
blood  to  purify  the  product  obtained     Now  my  improve- 
ments consist  of  a  much  more  simple  mode  of  manufac- 
turing gelatine  than  any  other  heretofore  practised.    And 
in  order  that  my  invention  may  be  more  fully  understood 
and  readily  carried  into  effect,  I  will  now  proceed  to  de- 
scribe the  means  pursued  by  me.    I  take  the  hides  or 
skins,  or  parts  of  hides  or  skins,  such  as  are  usually  called 
'glue  pieces,'  free  from  hair,  asfresh  and  as  sweet  as  possible; 
and  my  process  commences  by  reducing  the  whole  into  shav- 
ings or  thin  slices  or  films,  by  any  suitable  instrument.  The 
instrument  I  have  used  has  been  an  ordinary  carpenter's 
plane,  the  shaving  being  cut  from  the  edges  of  the  hide  or 
skin,  or  piece  of  hide  or  skin ;  but  it  will  be  obvious  that 
other  apparatus  may  be  employed  for  that  purpose,  or  that 
the  pieces  may  be  reduced  into  a  thin  film  by  rollers. 
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1862.        This  reduction  into  shaTings  or  thin  films  enables  me,  bj 
W^LiNOTON   successiye  operations  of  soaking  in  pure  water,  together 

pill.       ^^^  other  processes  hereafter  explained,  to  obtain  the 
gelatine  in  a  highly  pure  and  concentrated  state,  without 
the  use  of  acids,  or  alkalies,  or  blood    The  shavings  or 
films  are  to  be  soaked  for  about  five  or  six  hours  in  cold 
water;  at  the  end  of  that  time  the  water  is  to  be  changed, 
and  such  changing  of  the  water  is  to  be  repeated  two  or 
three  times  each  day,  until  no  smell  or  taste  is  to  be  de- 
tected either  in  the  water  or  in  the  shavings;  the  shavings 
are  then  to  be  removed  from  the  water,  by  the  hands  or 
otherwise.    If  it  is  intended  for  soup,  this  product  should 
be  dried  on  nets  or  other  convenient  means,  and  the  same 
will  be  ready  for  the  market    If  gelatine  is  to  be  ex- 
tracted, the  shavings,  after  the  soaking  just  deseribed, 
are  to  be  subjected  to  heat,  with  a  quantity  of  water  suffi- 
cient to  cover  them,  pressed  down  in  any  suitable  vessel, 
taking  care  that  the  heat  applied  should  not  exceed  that 
of  boiling  water.    The  gelatine,  when  thus  dissolved,  is 
to  be  strained  through  linen  or  other  fabric,  subjected  to 
slight  pressure  by  the  hands  or  otherwise;  or  the  solution 
may  be  suffered  to  run  off  from  the  vessel  without  strain- 
ing, by  which  much  of  the  gelatine  will  be  separated  fipom 
the  fibrous  matters.    This  is  the  best  product  of  gelatine, 
and  will  be  found  of  great  purity  and  strength,  and  very 
nearly,  if  not  entirely,  free  from  colour.    The  product  of 
gelatine  thus  obtained  is  to  be  run  in  thin  films  on  to  a 
smooth  surface  of  slate,  or  other  proper  material,  to  set, 
and  then  to  be  removed  on  to  nets  to  dry,  as  heretofore 
practised;  and  the  dry  gelatine  is  then  to  be  cut  up  by  an 
isinglass  cutter  or  other  suitable  apparatus.    The  gelatine 
will  then  be  fit  for  the  market,  and  to  be  used  for  like 
purposes  to  those  for  which  gelatine  is  now  usually  em- 
ployed, and  for  many  purposes  for  which  isinglass  has 
hitherto  been  used.    The  residue,  dried  or  not^  may  be 
employed  for  thickening  soup  and  other  culinary  purposes. 
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Another  manufacture  of  gelatinous  substances,  according  1862. 
to  mj  invention,  is  produced  from  cod  sounds  or  other  WAtuNGioir 
fishy  matters  capable  of  yielding  gelatine.  For  this  purpose,  ^  ^* 
I  take  such  matters  and  reduce  the  same  into  shavings  or 
thin  films,  and  then  treat  the  same  by  soaking  in  water 
and  by  heat,  and  extract  the  gelatine,  and  strain  or  run  off 
the  gelatine  in  the  same  manner  as  above  described;  and 
I  obtain  a  first,  second,  and  third  product  of  gelatine, 
-which  I  form  into  sheets,  which  when  dry  are  cut  up  with 
an  isinglass  cutter.  This  manufacture  of  gelatine  will  be 
found  highly  useful  as  a  cheap  substitute  for  isinglass  for 
clarifying  liquids.  Having  thus  described  the  nature  of 
my  invention,  and  the  manner  in  which  the  same  is  to  be 
performed,  I  would  have  it  understood  that  I  do  not  con- 
fine myself  to  the  exact  details  so  long  as  the  peculiar  char* 
acter  of  my  invention  be  retained.  But  what  I  claim  is, 
the  manufacturing  gelatinous  substances  by  reducing  the 
matters  herein  referred  to  into  shavings  or  thin  slices  or 
films,  and  treating  them  as  above  described.^' 

On  the  24th  of  May,  1848,  Swinbome  also  inrolled,  at 
the  foot  of  the  specification,  a  disclaimer  of  the  following 
part  of  the  title  of  the  patent — ''  and  in  the  apparatus  to 
be  used  therein/'  A  copy  of  this  disclaimer  (the  original 
having  been  certified  by  the  fiat  and  signature  of  the 
Solicitor-General),  was  filed  by  the  Clerk  of  the  Patents  of 
England  (a).  According  to  the  plaintiff's  evidence,  the 
hides  of  animals  are  composed  of  cellular  tissues,  in  which 
gelatine  is  lodged,  together  with  albumen  and  other  fo- 
reign substances.  Eminent  chemists,  however,  differed  as 
to  whether  gelatine  was  an  educt  or  a  product.     For  many 


(a)  It  appeared,  that^  since  the  Solicitor-general's  fiat  and  fligna- 

passing  of  the  6  &  6  Will.  4,  c.  83,  ture  attached,  together  with  a 

the  practice  had  been  to  bring  copy   of  the  disclaimer;   upon 

to  the  office  of  the  Clerk  of  the  which  the  officer  filed  the  copy. 

Patents  the  specification  anddis-  and  made  an  entry  thereof  in  a 

daimer  having  the  Attorney  or  book. 
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1862. 
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jears,  the  purest  form  of  gelatine  used  in  this  countiy 
isinglass,  which  is  principaUy  imported  from  Russia^  and 
is  a  natural  product,  consisting  of  the  air  bladder  of  the 
sturgeon.  Gelatine  was,  however,  manufactured  from 
animal  substances,  but  was  never  obtained  of  sofficieDt 
purity  for  culinary  purposes  until  Swinbome's  inventioD. 
In  the  year  1839,  a  patent  was  granted  to  G.  Nelson  for  an 
improved  method  of  preparing  gelatine.  Under  this  pro- 
cess, the  hides  were  cut  and  submitted  to  the  action  of 
caustic  alkali  (a).      The  objection  to  this  mode  was,  that 


(a)  The  following  is  the  mate- 
rial part  of  the  specification  of 
Nelson's  patent : — 

<<  My  invention  consists  in  us- 
ing or  applying  to  the  glue  pieces, 
which  I  use,  the  caustic  alkaline 
solution,  either  with  or  without 
add  or  acids  (not  being  sulphu- 
rous add  in  a  liquid  state).  I 
prefer  to  use  the  cuttings  of  hides 
of  calves.  When  the  cuttings 
have  been  freed  from  hair,  flesh, 
and  £Eit,  and  washed  in  cold  wa- 
ter, I  score  the  grain  dde  of  them 
to  the  depth  of  about  an  eighth 
part  of  an  inch,  in  lines  about  an 
inch  apart^  in  order  to  facilitate 
the  action  of  the  alkali  which  I 
use,  and  to  render  such  action 
more  uniform.  I  then  macerate 
them  in  a  caustic  solution  of  al- 
kali, at  a  temperature  of  about 
60  deg.  of  Fahrenheit,  using  for 
this  purpose  brick  vats  or  vessels 
lined  with  cement  in  the  ordi- 
nary manner.  These  vats  must 
be  covered  with  lids,  excluding 
the  general  atmosphere.  I  thus 
macerate  the  cuttings  until  I  can 
pass  a  fork  or  any  other  suitable 
instrument  through  them  with 
little  resistance.  The  alkali  which 


I  prefer  for  my  solutiaii  ia  soda; 
and  I  prepare  my  solution  in  the 
ordinarymethodyUsingthreepaiti 
of  common  soda  of  ammonia  with 
two  parts  of  fresh  burnt  lime  to 
sixteen  parts  of  water.    When 
the  process  of  maceration  is  saf- 
fidently  complete,  I  remove  the 
cuttings  from  the  solution,  and 
put  them  into  a  vessel  mmilar  to 
the    macerating   vessel,    which 
must  also  be  covered  with  lids 
exduding   the   general    atmos- 
phere.    I  leave   them  in  Hue 
vessel  thus  covered,  until  they 
become  sufficiently  soft,  which 
will  be  ascertained  by  passing  a 
fork,  or  other  suitaUe  instru- 
ment^ easily  through  them;  and 
whilst  the  cuttings  are  thus  left 
to  become  soft,  they  must  be  kept 
at  a  temperature  between  60  deg. 
and  75  deg.  of  Fahrenheit.     I 
then  put  the  cuttings  into  wood- 
en cylinders  placed  in  water  ves- 
sels filled  witii  dean  cold  water, 
but  care  must  be  taken  not  to 
put  into  the  cylinder  more  than 
half  the   quantity  whidi  it  is 
capable  of  retaining.    These  cy- 
linders must  be  constructed  io 
such  manner   as   to  allow  tiie 
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the  alkali  Iiad  a  tendency  to  soften  the  fibrous  tissue,  and  1862. 
render  it  soluble  in  hot  water,  so  that  the  fibrine  mixing  wallington 
with  the  gelatine,  the  latter  would  be  impure  and  of  a  yel- 
lowish colour.  In  the  year  1844,  J.  &  Gt,  Cox  obtained  a 
patent  for  a  new  method  of  manufacturing  gelatine,  by 
reducing  the  hides  to  pulp,  and  cleansing  it  by  a  stream 
of  water  running  through  the  pulp  (a).    The  defect  of  this 


water  to  pass  fireely  through 
them,  and  may  be  fitted  in  the 
water  yessels  in  any  oonvenient 
manner  to  allow  their  revolving 
within  such  vessels.  Then  I 
cause  the  cylinder  to  revolve 
slowly  in  the  water.  I  have 
found  cylinders  three  feet  long  a 
convenient  size,  and  I  cause  these, 
to  revolve  at  a  speed  of  about 
one  revolution  in  a  minute ;  and 
whilst  the  washing  cylinders  are 
thus  revolving,  I  cause  a  current 
of  water  to  be  kept  up  through 
each  of  the  water  vessels  by 
means  of  an  aperture  at  the  bot- 
tom of  the  vessel  at  one  end,  and 
a  pipe  at  the  top  of  the  opposite 
end,  and  through  which  pipe 
dean  cold  water  is  continually 
supplied.  I  continue  the  cylinder 
revolving  in  the  current  of  water 
until  the  alkali  is  sufficiently 
washed  out  of  the  cuttings. 
When  the  cuttings  have  been- 
thus  washed,  I  place  them  in  a 
wooden  closet  constructed  in  the 
ordinary  mode  to  prevent  the 
escape  of  gas,  and  there  expose 
them  to  the  direct  action  of  sul- 
phurous acid  gas,  produced  by 
the  combustion  of  sulphur  with- 
in a  closet.  I  continue  the  cut- 
tings thus  exposed  to  the  direct 
action  of  this  gas  until  they  have 
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a  slight  excess  of  acid,  which  I 
ascertain  by  testing  them  with 
litmus  paper.  I  then  remove 
them  from  the  closet,  and  press 
them  by  any  ordinary  means  to 
separate  as  much  water  as  pos- 
sible; and  after  they  have  been 
thus  pressed,  I  put  them  into  a 
glazed  earthenware  vessel,  and 
I  apply  steam  to  them  in  the 
manner  usually  employed  for 
heating  the  steam  bath.  I  thus 
bring  the  cuttings  to  the  tempe- 
rature of  about  150®  of  Fahren- 
heit ;  and  by  means  of  a  suitable 
instrument^  I  stir  and  agitate 
them  until  they  are  almost  en- 
tirely dissolved.  The  liquid  thus 
formed  is  gelatine.  I  separate  it 
from  the  residuum,  which  re- 
mains undissolved,  by  straining, 
and  put  it  into  settling  vessels, 
which  are  constructed  in  the 
same  manner  as  the  steam  bath. 
Whilst  the  liquid  gelatine  is  in 
the  settling  vessels,  it  should  be 
kept  to  a  temperature  of  about 
lOO**  to  120<»  of  Fahrenheit. 
After  the  gelatine  is  sufficiently 
settled,  I  pour  it  on  slabs  to  cool, 
fitc." 

(a)  The  following  is  the  mate- 
rial part  of  the  specification  of 
Cox's  patent : — 

"  Our    improvement    in    the 
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process  was,  that,  by  reducing  the  sabstance  to  pal^ 
fibrous  matter,  gelatinous  matter,  and  impurities 
combined,  and  when  the  gelatine  was  separated,  it  would 
have  to  be  purified  by  blood.  The  principle  of  Swin- 
home's  invention  consisted  in  reducing  the  hides  to  thin 
slices  or  shavings,  so  as  to  retain  a  texture  which  coold  be 
dealt  with  mechanically  without  destroying  the  fibre.    The 


manufacture  of  gelatine  oonsists 
in  a  superior  method  of  treating, 
cleansing,  and  diasolving  hide  or 
skin  pieces,  and  in  refining  and 
evaporating  gelatine  or  glue.  We 
prefer  to  use  shoulders  and  sheets 
of  ox  hide,  but  other  parts  may 
be  used.    These  are  first  cleansed 
well  in  pure  water,  after  which 
we  cut  them  into  small  pieces  by 
a  convenient  machine  exactly 
similar  to  that  used  for  cutting 
straws,  and  we  afterwards  sub- 
ject small  cuttings  to  what  we 
call  a  pulp  mill,  similar  to  that 
used  by  paper  makers  for  re- 
ducing rags  to  pulp.     By  this 
process,  the  gelatinous  fibre  is 
thoroughly  washed  and  cleansed, 
as  we  keep  a  stream  of  pure  wa- 
ter flowing  into  the  pulp  mill 
during  the  operation,  so  as  to 
wash  away  all  impurities.  When 
the  hide  pieces  are  sufficiently 
cleansed  and  reduced  to  pulp^  it 
is   pressed  betwixt   rollers  or 
other  convenient  way,  and  after- 
wards mixed  with  fresh  water 
sufficient  to  dissolve  it.     It  is 
now  to  be  subjected  to  heat  vaiy- 
ing  from  150^  to  boiling  point; 
and  from  the  extensive  intimate 
contact  of  the  pulp  with  the  wa- 
ter, a  superior  gelatine  is  speedily 
produced,  thus  preventing  injury 
to  the  quality  from   long  ex- 


posure to  heat,  which  is  well 
known  to  weaken  gelatiiiating 
power.    When  we  wiah  to  make 
a  very  pure  gelatine,  we  cat  our 
strips  off  the  grain  as  vrell  as  the 
flesh  from  the  hide  piece,  thus 
getting  rid  of  the  albaminoiB 
parts,  and  producing  a  pai«r  so- 
lution.   After  the  hide  piece  or 
pulp  is  sufficiently  disaolved,  we 
run  the  liquid  gelatine  into  a  re- 
fining vessel,  which  vre  prefer  to 
a  steam  bath;  and  when  the  ton- 
perature  does  not  exceed  160^  or 
170°,  we  mix  fresh  ox  blood  with 
it  in  the  proportion  of  about  one 
gallon  to  seven  hundred  of  the 
gelatine.    This  mixture  we  sub- 
ject to  heat  by  meiuis  of  a  steam 
bath,  when,  in  a  short  time,  aa 
the  temperature  inereages,  the 
albumen  and  blood  becomes  co- 
agulated, and  partly  rises  as  a 
steam  to  the  top  of  the  vessel, 
and  partly  sinks  to  the  bottom. 
When  all  the  steam  is  settled  at 
the  top,  the  heat  ia  to  be  with- 
drawn; and  after  the  space  of 
about  half  an  hour,  the  scum  is 
to  be  removed  and  the  purer  li- 
quid allowed  to  settle  for  about 
an  hour  more,  when  it  is  to  be 
run  into  coolers  or  troughs  to 
congeal ;  aft«r  which  it  is  to  be 
cut  out  in  any  convenient  way 
and  dried." 
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advantage  of  thos  cutting  was  to  expose  the  greatest  pos-  1862. 
sible  surface  to  the  action  of  cold  wat^r,  which  removed  wallinoton 
the  impurities,  but  would  not  dissolve  the  gelatine.  The  j^^^ 
same  effect  might  be  produced  by  squeezing  the  hide  be- 
tween rollera  The  shaving  could  be  done  with  the  hide 
either  dry  or  wet,  but  the  rolling  would  require  the  hide 
to  be  dry.  The  plaintiff  usually  cut  from  eighteen  to 
twenty  to  the  inch.  An  ordinary  carpenter's  plane  would 
cut  twenty  or  more  to  the  inch  in  a  dry  state.  The  plain- 
tiff had  latterly  cut  the  hides  wet  by  means  of  circular 
cutters  fixed  in  a  cylinder  of  wood  and  turning  on  axle- 
trees,  which  was  considered  an  improvement  on  the  dry 
cutting.  In  order  to  make  good  gelatine,  it  was  necessary 
that  the  process  should  be  short  as  to  its  duration,  and  as 
little  heat  should  be  used  as  would  dissolve  the  gelatine 
in  the  shortest  time.  It  was  important  that  the  heat  ap- 
plied should  be  bdow  212  degrees  of  Fahrenheit,  since 
water  below  that  temperature  would  act  on  the  gelatine, 
but  not  on  the  fibrous  texture.  The  defendant  manufac- 
tured gelatine  by  a  process  similar  to  the  plaintiff's,  but  he 
always  cut  the  hides  wet,  and  from  twelve  to  the  inch. 
Amongst  other  testimony  on  the  part  of  the  defendant,  a 
witness  named  Cox  deposed  that,  prior  to  the  year  1847, 
he  had  manufactured  gelatine,  without  caustic,  alkali,  or 
acids,  by  a  process  similar  to  the  plaintiff's.  He  cut  the 
hides  wet,  about  eighteen  to  the  inch. 

It  was  objected  on  the  part  of  the  defendant,  first,  that 
the  cutting  of  a  material  into  thin  slices,  which  was  the 
essence  of  this  invention,  could  not  be  the  subject  of  a  pa- 
tent, or,  if  so,  it  was  not  new.  Secondly,  that  the  specifi- 
cation was  insufficient,  inasmuch  as  it  did  not  state  whe< 
ther  the  hides  were  to  be  cut  dry  or  wet,  nor  whether  they 
were  to  be  cut  thick  or  thin,  nor  what  was  the  minimum 
of  heat  to  which  the  shavings  were  to  be  subjected.  Thirdly, 
that,  in  support  of  the  third  issue,  the  plaintiff  was  bound 
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WALiMiQTOH  *®^*5  ^  ^^^^  *^®y  "*^8*  ^  '^'^  as  if  the  grant  had  orip- 
nally  been  for  the  process  only,  and  consequently  there  Mm 
no  necessity  to  specify  the  apparatua    The  specificatiixi, 


Dalb. 


grantee,  aasignee,  or  otherwise, 
liath  obtained,  or  who  shall  here- 
after obtun,  letters  patent  for 
the  sole  making,  exercising,  vend- 
ing, or  using  of  any  invention, 
may,  if  he  think  fit,  enter  with 
the  Clei^  of  the  Patents  of  Eng- 
land, Scotland,  or  Ireland,  re- 
spectively, as  the  case  may  be, 
having  first  obtained  the  leave 
of  his  Majesty^s  Attomey-CJen- 
eral  or  SoUdtor^Gtoneral  in  case 
of  an  English  patent,  of  the  Lord 
Advocate  or  Solicitor-General  of 
Scotland  in  the  case  of  a  Scotch 
patent^  or  of  his  Majesty's  At- 
torney-General or  Solicitor-Gen- 
eral for  Ireland  in  the  case  of  an 
Irish  patent^  certified  by  his  fiat 
and  signature,  a  disclaimer  of 
any  part  of  either  the  title  of 
the  invention  or  of  the  specifica- 
tion, stating  the  reason  for  such 
disclaimer,  or  may,  with  such 
leave  as  aforesaid,  enter  a  me- 
morandum of  any  alteratum  in 
the  said   title  or  specification, 
not   being   such  disclaimer    or 
such  alteration  as  shall  extend 
the  exclusive  right  granted  by 
the  said  letters  patent;  and  sueh 
disclaimer  or  memorandum  of 
alteration,  being  filed  by  the  said 
Clerk  of  the  Patents,  and  enrolled 
with  the  specification,  shall  be 
deemed  and  taken  to  be  part  of 
such  letters  patent  or  sueh  spe- 
cification in  all  Courts  whatever. 
Provided  always,  that  any  per- 


son may  enter  a  caveat^  in  like 
manner  as  caveats  are  now  used 
to  be  entered,  agaiiisi  sudk  &■ 
claimer    or    alteraUon;    wfaicb 
caveat,  being  so  entered,  ahsB 
give  the  party  entmng  tiie  bik 
a  right  to  have  notice  of  the  ap- 
plication being  heard  bj  the  At- 
torney-General or  Solicitor-Ge- 
neral, or  Lord  Advocate,  respect- 
ively.    Provided  also,  that  bo 
sueh    disclaimer   or    alteratioa 
shall  be  receivable  in  evidom 
in  any  action  or  suit  (save  and 
except    in    any  proceeding   bj 
scire  fiicias)  pending  at  the  time 
when  such  disclaimer  or  altera- 
tion was  enrolled,  but  in  every 
such  action  or  suit  the  original 
titie  and  specification  alone  shall 
be  given  in  evidence^  and  deemed 
and  taken  to  be  the  title  and 
specification  of  the  invention  for 
which  the  letters  patent  have 
been  or  shall  have  been  granted: 
Provided  also,  that  it  shaU  be 
lawful  for  the  Attomey-^jlenera] 
or   Solicitor-General,    or   Lord 
Advocate,  before  granting  such 
fiaty  to  require  the  party  apply- 
ing for  the  same  to  advertiae  his 
disclaimer  or  alteration  in  such 
manner  as  to  such  Attorney-Ge- 
neral  or   Solicitor<3ttieral,  or 
Lord  Advocate,  diall  aeon  rights 
and  shall,  if  he  so  require  such 
advertisement,  certify  in  his  fiat 
that  the  same  has   been  dvi/ 
made." 
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however,  is  in  accordance  with  the  title  of  the  patent,  for        ^^2. 
it  describes  an  apparatus;  and  if  it  be  said  that  the  patent   Wallinoton 
is  bad  because  the  apparatus  is  not  new,  then  that  objec- 
tion is  not  open  under  this  form  of  plea:  Derosne  v* 
Fa%rie{a).    CroU  v.  JBdge(J>)  is  distinguishable,  for  there 
the  specification  was  larger  than  the  title. — On  this  point 
they  also  cited  Jupe  v.  Pratt  (c). — Fourthlj,  as  to  the  mo- 
tion in  arrest  of  judgment    The  grantee  was  the  proper 
person  to  enter  the  disclaimer,  notwithstanding  he  had  part- 
ed with  all  his  interest  in  the  patent    The  5  &;  6  Will  4, 
c  83,  a  1,  enables  "  any  person  who,  as  grantee,  assignee, 
or  otherwise,  hath  obtained"  letters  patent,  to  enter  a  dis- 
claimer.   If  the  word  "  obtained''  is  to  have  its  strict  tech- 
nical meaning;  no  efiect  can  be  given  to  the  word  '*  other- 
wise.''   The  word  ^*  obtained"  is  used  as  sjmonymous  with 
*'  become  possessed  of,"  and  will  include  every  person 
who  has  an  exclusive  right  to  use  the  invention,  whether 
as  grantee,  assignee,  or  licensee,  an  exclusive  license  not  be- 
ing invalid :  Pro^A^roe  v.  if  ay  ((2).  In  SpihburyY.Clough(e), 
it  was  considered  that  the  grantee  only  could  disclaim; 
and  Coleridge^  J.,  observed,  that  the  word  "  assignee"  might 
perhaps  be  used  to  denote  a  person  to  whom  some  foreign 
discovexy  has  been  assigned,  and  an  English  patent  grant- 
ed for  the  use  of  it    The  correctness  of  that  decision  was 
questioned  in  Russeli  v.  Ledaa/m  (/),  and  the  7  &  8  Vict 
c  69,  passed  in  order  to  remove  all  doubt.    The  5th  sec- 
tion (g)  of  that  Act  empowers  the  assignee  to  disclaim, 


(a)  S  C.  M.  &  B.  476. 
(6)  19L.  J^C.  R,a61. 

(c)  Webst  Pat.  Gas.  143. 

(d)  6  M.  &  W.  67A. 

(e)  a  Q.  B.  466. 

(/)  14 M.  &  W.  574;  16  M.  & 
W.633;  1H.L.  0^8.687. 

ig)  Enacts,  ''That^  in  case  the 
original  patentee  or  patentees 
hath  or  have  departed  with  his 


or  their  whole,  or  any  part  of  his 
or  their,  interest  by  assignment 
to  any  other  person  or  persons^ 
it  shflJl  be  lawM  for  such  pa- 
tentee, together  with  sach  as- 
signee or  assignees  if  part  only 
has  been  assigned,  and  for  the 
assignee  or  assignees  if  the  whole 
hath  been  assigned,  to  enter  a 
disclaimer  and  memorandum  of 
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1862.  but  does  not  take  away  the  grantee's  right  Since  it  is  the 
Wallinoion  ^u^y  ^^  ^h^  grantee  to  enrol  the  specification,  and  the  dis- 
claimer is  to  be  enrolled  with  the  specification,  the  dis- 
claimer is  properly  made  by  the  grantea  The  disclaimer, 
when  enrolled,  becomes  part  of  the  letters  patent^  and  tiie 
whole  must  be  considered  as  one  instrument^  operating 
from  the  date  of  the  original  grant:  Perry  y.  Skinner  (c^^ 
Stacker  v.  Warner  (b\  Begina  v.  MiU  (c).  By  the  5th  sec- 
tion of  the  7  &  8  Vict,  a  69,  the  disclaimer,  when  entered 
and  filed,  is  valid  and  effectual  in  &Your  of  any  persmi 
in  whom  the  rights  under  the  letters  patent  are  l^ally 
vested.  Suppose  the  case  of  two  joint  owners,  one  of  whom 
refiifled  to  disclaim,  the  Attorney-Genertd,  having  satisfied 
himself  that  a  disclaimer  ought  to  be  entered,  would  be 
justified  in  allowing  it,  and  when  filed  it  would  be  binding 
on  the  party,  notwithstanding  his  dissent  The  legislature 
has  provided  sufficient  protection  for  the  public  by  allow- 
ing a  caveat  to  be  entered;  and  the  Attomey-Greneral 
would  prevent  a  stranger  from  entering  a  disclaimer.  In 
one  respect  a  grantee  has  an  interest  in  the  patent,  although 
he  has  assigned  the  whole  of  it,  because  an  extension  may 
be  granted  to  him:  7  &  8  Vict  a  69,  s.  4.  If  he  should 
enter  a  disclaimer  without  due  authority,  he  would  be 
subject  to  an  action.  [Parke,  R — ^The  5th  section  of  the 
7  &  8  Vict  c  69,  says,  '^  that  no  objection  shall  be  made  in 
any  proceeding  whatsoever,  on  the  ground  that  the  party 


alteration  under  the  powers  of 
the  said  recited  Act  (5  &6  Will. 4, 
c.  83);  and  such  disclaimer  and 
memorandum  of  such  alteration, 
having  been  so  entered  and  filed 
as  in  the  said  recited  Act  men- 
tioned, shall  be  valid  and  effec- 
tual in  favour  of  any  person  or 
persons  in  whom  the  rights 
under  the  said  letters  patent 
may  then  be  or  thereafter  be- 


come legally  vested ;  and  no  ob- 
jection  shall  be  made  in  anj 
proceeding  whatsoever,  on  the 
ground  that  the  party  making 
such  disclaimer  or  memorandmn 
of  such  alteration  had  not  suffi- 
cient authority  in  that  behalf," 

(a)  2  M.  &  W.  471. 

(6)  1  C.  B.  148. 

(c)  10  C.  B.  379. 


V. 

Dals. 
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making  the  disclaimer  had  not  sufficient  authority  in  that  1852. 
behalf."  That  seems  to  cure  all  objection.]  Moreover/  w^lmnoton 
the  question  is  not  open  on  this  record,  because  the  declar- 
ation shews  a  sufficient  title  in  the  plaintiff,  and  would 
have  been  good  without  the  averment  as  to  the  disclaimer. 
(They  then  argued  that  the  verdict  was  not  against  the 
evidence,  and  commented  on  the  affidavits  in  support  of 
the  testimony  of  the  witness  Cos.) 

Sir  F.  Kelly,  Orotuder,  and  Hindmarch^  in  support  of 
the  rule. — ^They  argued,  first,  that  there  was  no  novelty  in 
the  invention. — Secondly,  that  the  specification  was  bad, 
inasmuch  as  it  did  not  state  whether  the  shavings  were  to 
be  cut  wet  or  dry;  that  it  was  too  vague  as  to  the  thick- 
ness of  the  shavings;  and  that,  though  it  was  material 
that  the  gelatine  should  be  subject  to  only  so  much  heat 
as  would  dissolve  it  in  the  shortest  time,  that  proper 
degree  of  heat  was  not  specified. — ^Thirdly,  the  defendant 
is  entitled  to  the  verdict  on  the  third  issue.  The  de- 
claration alleges,  that  Swinborne  was  the  inventor  of 
two  things,  viz.  an  improvement  in  the  manufacture  of 
gelatinous  substances,  and  also  an  improvement  in  the 
apparatus;  it  then  alleges  a  grant  to  Swinborne  of  a  pa- 
tent for  those  two  things,  subject  to  a  condition  that  he 
should  enrol  a  specification  of  that  invention.  The  plea 
denies  that  he  has  enrolled  such  a  specification;  and  in 
fact  there  is  no  specification  of  improvementa  in  the  appa- 
ratus, but  only  in  the  manufacture.  [Parke,  B. — Would 
not  the  declaration  have  been  good  if  it  had  alleged  the 
enrolment  of  a  specification  for  an  improvement  in  the 
manufacture  of  gelatinous  substances  only?  Then,  by  en- 
tering a  disclaimer,  the  patent  becomes  a  patent  for  the 
undisclaimed  part  of  the  invention.]  The  patent  should 
have  been  so  described.  Though  the  disclaimer  may  alter 
the  patent,  it  cannot  affect  the  meaning  of  the  allegation 


V. 
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185S.  in  the  dedAration.  The  queetion  raised  on  this  lasue  i% 
Wallwotow  >^hether  there  was  an  enrohnent  of  snch  a  specification  as 
was  a  valid  performance  of  the  oondition  imposed  by  the 
grant  The  declaration  alieges,  that  the  grantee  iinder- 
tooky  hj  his  specification^  to  inform  the  public  by  what 
means  two  improvements  could  be  effected,  and  the  olyec- 
tion  is  the  same,  whether  he  describes  one  thing  only,  or  de- 
scribes two^  and  one  is  no  improvement:  Loah  v.  HaffU€(a). 
[Parke,  B.,  referred  to  the  judgment  of  Tindal,  C.  J^  in 
Cook  V.  Pearoe  (&).] — Fourthly,  the  dedaration  is  bad.  *  A 
grantee  who  has  parted  with  his  entire  interest  in  the  pa- 
tent cannot  disclaim.  The  language  of  the  5  &  6  WilL  4,  c.83» 
left  it  doubtful  whether  the  ri^t  to  disclaim  was  not  eon- 
fined  to  the  original  patentee.  RuneU  v.  Ledsam  (c)  in  ef- 
fect decided,  that  the  person  having  the  legal  interest  must 
disclaim.  The  7  &  8  Vict  c.  69,  &  5,  was  passed  to  re- 
move all  doubt  where  the  patentee  had  wholly  or  in  part  as- 
signed his  interest;  and  in  the  finrmer  case,  it  oi^wers  the 
patentee  and  assignee  jointly,  in  the  latter  the.  assignee 
alone,  to  disclaim.  Looking  to  the  construction  put  upon 
the  statute  in  Ru89eU  v.  Ledscuny  it  can  scarcely  be  contend- 
ed that  an  assignee  could  disclaim  after  he  had  assigned 
all  his  interest  in  the  patent:  then  how  can  a  grantee? 
[Aldersor^  B. — Sui^>ose  an  assignment  in  trust,  and  adia- 
claimer  by  the  cestui  que  trust,  would  not  that  be  valid  by 
reason  of  his  interest?]  Not  unless  the  cestui  que  trust  is 
the  legal  owner  within  the  meaning  of  the  statute.  [AUer- 
son,  B. — ^A  person  legally  entitled  may  avail  himself  of 
any  disclaimer  which  the  Attomey-Qeneral  has  allowed  to 
be  entered.  If  an  administrator  of  a  patentee,  who  was 
supposed  to  have  died  intestate,  entered  a  disclaimer,  and 
afterwards  a  will  was  discovered,  could  not  the  executor 
take  advantage  of  that  disclaimer?]     The  power  to  dis- 

(a)  Webst  Pat  Cas.  202.      (6)  8  Q.  B.  1044.      (c)  14  M.  &  W.  574. 
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claim  depends  solely  cm  the  statute^  and,  unless  exercised        1B62. 
by  the  person  whom  it  authorises,  is  Toid    The  latter  part   walunoton 
of  the  5th  section  of  the  7  Js  8  Vict,  c  69,  does  not  alter  ^ 

the  former,  but  is  merely  declaratory  of  the  effect  of  a  dis- 
claimer when  entered  by  the  proper  person.    The  words 
''such  disclaimer "'  mean  a  disclaimer  by  the  assignee  alone, 
or  by  the  assignee  and  patentee  jointly.    Unless  that  con- 
struction be  put  upon  the  section,  a  disclaimer  by  a  stran- 
ger would  be  valid.    [Parke,  R — ^The  Attorney-General, 
before  granting  his  fiat,  would  satisfy  himself  that  the 
party  applying  to  enter  the  disclaimer  had  an  interest  in 
the  patent.    In  Ferry  v.  Skinner,  this  Court  thought  that 
the  Act  never  intended  to  give  a  disclaimer  a  retrospec- 
tive operation,  since  it  would  be  ui^ust  to  make  a  person 
a  wrong-doer  by  relation.    But,  in  Reffina  v.  MiU,  the 
Court  of  Common  Pleas  said,  that  the  Attorney- General, 
in  the  exercise  of  his  discretion,  would  take  care  that  in- 
justice wafl  not  done  to  third  parties  or  to  the  public.    The 
true  construction  of  the  latter  part  of  the  5th  section  is, 
that  if  the  disclaimer  is  allowed  by  the  Attorney-General, 
there  shall  be  no  inquiiy  as  to  the  authority  under  which 
it  was  entered.]    It  is  submitted  that  the  meaning  is,  that 
no  objection  shall  be  made  if  the  disclaimer  be  entered  as 
authorised  by  the  previous  terms  of  the  section.     [Parke, 
B. — That  construction  would  give  no  effect  to  the  words 
'*  on  the  ground  that  the  party  making  the  disclaimer  had 
not  sufficient  authority  in  that  behalf]    The  other  con- 
struction would  impose  upon  the  Attorney-General  the 
duty  of  investigating  every  applicant's  title,  and  of  judg- 
ing who  was  the  right  person  under  the  statute  to  dis- 
claim.   But  the  Attorney-General  cannot  proceed  judi- 
cially, for  he  has  no  power  to  administer  an  oath  (5  &  6 
Will  4,  c  62,  s.  13).    Kthe  grantee  denied  that  he  exe- 
cuted the  assignment,  how  could  the  Attorney-General 
decide  that  question?    The  legislature  merely  intended 
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1853.        that  the  Attorney-General  should  take  care  that  the  dia- 
wIllinoton   claimer  or  alteration  did  not  extend  the  exdosive  right 
••  granted  by  the  patent    [Alderson,  R — Suppose  an  assign- 

menty  to  which  there  was  some  objection  in  point  of  lav, 
but  the  Attorney-General  treats  it  as  a  legal  assignmenty 
and  allows  the  assignee  to  enter  a  disclaimer,  surely  the 
Act  of  Parliament  intended  that  the  Attorney-General 
should  exercise  that  power,  and  that  his  discretion  should 
be  final;  if  not,  it  would  be  competent  for  a  defendant,  on 
the  trial  of  the  validity  of  a  patent,  where  a  disclaimer  has 
been  entered,  also  to  try  the  validity  of  the  assignment 
As  between  the  grantee  and  assignee,  it  is  reasonable  to 
leave  the  matter  to  be  discussed,  but  not  as  between  the 
grantee  or  assignee  and  third  persons.  Parke,  B. — ^If  the 
grantee  became  bankrupt,  and  his  assignees  disclaimed, 
would  it  be  competent  for  a  person  who  infringed  the  pa- 
tent to  dispute  all  the  steps  relating  to  the  bankruptcy?] 
If  a  disclaimer  by  the  grantee  will  enure  to  the  benefit  of 
the  assignee,  it  will  also  enure  to  his  prejudice;  and  conse- 
quently a  grantee,  after  assignment,  might  enter  a  dis- 
claimer, which  would  render  the  patent  worthless,  and 
then  infringe  it  In  Regina  v.  Mill  (a),  the  disclaimer  was 
filed  after  issue  joined  as  to  the  sufficiency  of  the  specifi- 
cation, and  the  question  was,  whether  the  disclaimer  was 
admissible  in  evidence  without  being  pleaded  puis  darrein 
continuance.  [PoUock,  C.  R — ^I  entertain  no  doubt  what- 
ever that  the  legislature  intended  to  make  the  disclaimer, 
when  filed,  conclusive.  There  is  a  similar  instance  under 
the  Marriage  Act,  4  Geo.  4,  a  76,  s.  2,  which  requires  the 
banns  to  be  published  in  the  parish  in  which  the  parties 
about  to  marry  dwell,  but  after  the  solemnization  of  the 
marriage,  the  validity  of  the  publication  of  the  banns  can- 
not be  questioned;  s.  26.] — ^They  then  argued  that  the  ver- 

(c)  10  C.  B.  379. 
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diet  was  against  the  evidence,  and  that  the  affidavits  upon        1852. 
which  the  rule  was  granted  supported  the  testimony  of  the    wallinoton 
witness  Cox.  ^• 

Dalb. 

Our.  adv.  vult 

Pollock,  C.  B.,  now  said — This  was  a  motion  for  a  new 
trial,  or  to  enter  the  verdict  for  the  defendant  on  the  third 
issue,  or  to  arrest  the  judgment  on  account  of  the  insuf- 
ficiency of  the  declaration.  The  grounds  for  the  motion 
for  a  new  trial  were,  first,  that  the  verdict  was  against  the 
evidence;  secondly,  thatlhe  learned  Judge  misdirected  the 
jury;  and  thirdly,  upon  affidavits  in  support  of  the  testi- 
mony of  a  witness  named  John  Cox.  The  action  was  for 
the  infringement  of  a  patent  for  the  manufacture  of  gela- 
tine, and  at  the  trial  a  verdict  was  entered  for  the  plain- 
tiff on  all  the  issues.  As  to  the  verdict  being  against  the 
evidence,  my  Brother  Alderaon,  who  tried  the  cause,  was 
not  dissatisfied  with  the  finding  of  the  jury,  and  there  will 
be  no  rule  on  that  ground. 

It  appears  to  us,  without  entering  minutely  into  the 
merits  of  the  patent,  that  the  plaintiff's  process  was  new, 
and  different  from  any  other  disclosed  in  the  specifications 
^ven  in  evidence,  and  that  it  was  indisputably  useful. 
We  think,  also,  that  the  ground  of  misdirection  fails,  and 
that  the  case  was  properly  left  to  the  jury. 

With  respect  to  the  motion  to  enter  the  verdict  for  the 
defendant  on  the  third  issue,  we  are  of  opinion  that  the 
verdict  is  right  It  was  contended,  on  behalf  of  the  de-  • 
fendant,  that  the  form  of  the  issue  made  it  necessary  for 
the  plaintiff  to  prove  the  enrolment  of  a  specification,  not 
only  of  improvements  in  the  process  but  also  of  improve- 
ments in  the  apparatus;  and  that,  although  the  declara- 
tion might  have  been  so  framed  as  to  require  proof  of  a 
specification  of  improvements  in  the  process  only  (for  it  is 
that  for  which  the  patent,  after  the  disclaimer,  must  be 
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1652.        oonsidered  as  having  been  granted),  yet  that  this  issue 
Wallxnoton   ^^  ^^^  supported  by  such  proo£    We  think,  however, 

Dali.  ^^^  ^^  objection  is  not  open  under  this  plea.  There  is 
a  specification,  not  only  of  a  process  but  also  of  an  appa- 
ratus, namely,  the  use  of  the  plane.  A  patent  for  such  an 
apparatus  might  be  bad  for  want  of  novelty;  but  thai 
question  does  not  arise  upon  this  plea.  We  therefore 
think  that  the  verdict  on  the  third  issue  ought  not  to  be 
disturbed. 

Upon  the  point  as  to  arresting  the  judgment,  the  ground 
of  which  was^  that  it  appeared  on  the  face  of  the  declara- 
tion that  the  disclaimer  was  entered,  not  by  the  plainUff 
but  by  the  grantee  of  the  patent,  after  he  had  assigned  all 
his  interest  to  the  plaintiff,  we  think  that  the  rule  must 
be  discharged.  It  was  contended,  on  the  part  of  the  de- 
fendant^ that  the  patentee  had  no  power  to  enter  the  dis- 
claimer after  he  had  assigned  all  his  interest  in  the  patent 
The  5  &  6  Will  4,  c.  83,  s.  1,  gives  a  power  to  disclaim 
any  part  either  of  the  title  of  the  invention  or  of  the  spe- 
cification, with  the  leave  of  the  Attorney  or  Solicitor- 
General  If  the  question  had  depended  upon  that  statute 
alone,  some  doubt  might  have  been  entertained  whether  a 
patentee,  after  having  assigned  all  his  interest,  could  enter 
a  disclaimer;  but  we  think  that  the  7  &  8  Vict.  c.  69,  & 
5,  has  put  an  end  to  all  doubt,  by  expressly  enacting  that 
''no  objection  shall  be  made  in  any  proceeding  whatso- 
ever, on  the  ground  that  the  party  making  such  disclaimer 
or  memorandum  of  such  alteration  had  not  sufficient 

a 

authority  in  that  behalf."  We  are  of  opinion  that  it  was 
not  competent  to  the  defendant  to  take  such  an  objectioB, 
and  therefore  the  motion  in  arrest  of  judgment  also  faila 
His  Lordship  then  observed,  with  reference  to  the  affi- 
davits, that  if  thecase  was  one  in  which  the  verdict  and 
judgment  would  be  final,  there  was  ground  for  granting  a 
new  trial  on  payment  of  costs;  but,  as  it  was  still  open  to 
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the  defendant  to  contest  the  validity  of  the  patent,  the        1862. 
Court  ought  not  to  grant  a  new  trial,  but  leave  the  de-    wI^lwgton 
fendant  to  proceed  by  scire  facias,  if  he  should  be  so  ad-        ^^-^ 
vised. 

Rule  discharged. 


HoATON  t^.  The  Westminster  Improvement  Commis-         June  12. 

SIONERS. 

X  HIS  was  a  rule  calling  on  the  defendants  to  shew  cause  A  Jndge^s  or- 
why  they  should  not  pay  to  the  plaintiff  the  amount  of  edbythede- 
the  Master's  allocatur,  made  under  a  Judge's  order  of  the  dSSn^b^SX 
1 9th  of  March,  being  the  amount  of  the  plaintiff's  costs  con™»««on  day 
taxed  under  the  following  circumstances: —  which  the  plain- 

It  appeared  that  the  venue  was  originally  laid  in  Surrey,  tir  Uie  caiue, 
and  that  notice  of  action  was  given  for  the  Surrey  Spring  ^^^thit^ 
Assizes,  the  commission  day  being  the  22nd  of  March.    On  ^^^^  ^  <^>><»s- 

,  ed  on  payment 

the  13th  of  March,  the  defendants  had  obtained  a  Judge's  of  cofts  (to  be 
order  for  the  inspection  of  certain  documents;  and  on  the  fraitiMi  by'"^ 
19th  of  March  they  obtained  the  following  order:—  '^''^  change  of 

*'  °  venae;  and,  by 

the  order,  the 

"  Horton  v.  Westminater  ImproTement  Commissionen.     SZl 

nents  was  al- 

'^  Upon  hearing  counsel  on  both  sides,  and  on  reading  lowed,  and  a 
the  affidavit  of  &c.,  I  do  order  that  the  plaintiff  do,  if  in  ^ch^hi^been 
his  power,  produce  and  shew  to  the  defendants,  their  at-  <>J>*^n«^  ^o'  » 

*  '  *  •imilar  purpose, 

tomies  or  agents — a  letter,  written  and  sent  by  one  J.  R  was  enlarged 

Farmer  to  the  plaintiff  on  or  about  the  1  st  day  of  June,  The  order^was 

1861 ;  and  a  letter,  written  and  sent  by  one  A.  G.  Pooley  to  ^^  JJ  ^f 

the  plaintiff,  on  or  about  the  2nd  of  June,  1861,— within  defendant.,  but 

*  they  did  not 

ten  days;  and  that  the  defendants  be  at  liberty  to  take  take  any  steps 
extracts  or  copies  thereof,  on  payment  of  such  costs  as  the  ing  the'^^ 
Master  may  think  fit  on  taxation.    That,  if  the  plaintiff  Jl^'Si^^ 

by  the  plain- 
tiif: — Held^  that  the  plaintiff  was  entitled  to  the  costs  of  the  proceedings  which  had'become  fruit- 
less by  the  change  of  venue. 
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1852.        shall  not  be  able  to  produce  the  letters,  he  shall  make  and 

HoRTON      ^^  ^^  afBdavit  to  that  effect  within  three  days,  and  that, 

V.  Ijj^  default  thereof,  all  further  proceedings  be  stayed  ondl 

W  BKTMIN8TXR 

Ihprovbmxnt  produced. 

MMM8I0N-        ^^  ^^^  ^j^^  venue  be  changed  to  Middlesex  on  payment 

of  costs  (to  be  taxed)  become  fruitless  by  such  <diange  of 
venue.  That  the  plaiatiff  be  at  liberty  to  demur  gene- 
rally to  any  of  the  pleas  pleaded,  counsel's  fees  to  be  al- 
lowed in  costs ;  and  that  the  time  for  inspection  under  the 
order  herein  of  the  13th  of  March,  18fi2,  be  also  enlarged 
for  ten  days." 

The  defendants  not  having  drawn  up  the  order  on  the 
morning  of  the  19th,  the  plaintiff,  between  four  and  five 
o'clock  in  the  afternoon,  obtained  a  summons  for  an  order 
to  compel  the  defendants  to  abide  by  the  terms  of  the  or- 
der obtained  by  them.  Between  five  and  six  on  the  after- 
noon of  the  same  day,  the  defendants'  attorney  drew  up 
and  served  on  the  plaintiff's  attorney  the  order  of  the  19th 
of  March,  solely,  as  was  stated  in  the  defendants'  affidavit, 
in  consequence  of  the  above-mentioned  summons  having 
been  obtained  by  the  plaintiff.  It  was  solely  in  conse- 
quence of  the  order  of  the  19th  of  March  that  the  pUdntiff 
had  suspended  his  preparations  for  the  trial  of  the  cause 
at  the  Surrey  Assizea  The  defendants  took  no  steps 
whatever  towards  changing  the  venue,  but  the  plaintiff  af- 
terwards changed  the  venue  to  Middlesex.  On  the  24th 
of  March,  a  bill  of  such  costs  incurred  by  the  plaintiff  as 
had  become  fruitless  by  the  change  of  venue  was  delivered 
to  the  defendants/  An  appointment  foi"  the  taxation  of 
the  costs  was  made,  and  th^  defendant^  attorney  attended 
before  the  Master,  and  protested  against  the  defendants'  lia- 
bility to  the  payment  of  these  costs.  The  Master,  however, 
made  his  allocatur  allowing  these  costs  to  the  plaintiff. 

Bramwell  and  Hanyman  shewed  cause. — The  order  of 
the  19th  of  March,  to  change  the  venue,  was  merely  a  con- 
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ditional  one>  and  the  defendants  had  the  option  of  chang-        1852. 
ing  the  venue  upon  pajonent  of  costs;  but  the  order  is  not       horton 
an  absolute  order  upon,  and  an  undertaking  by,  the  de-  •• 

fesdMts  to  pay  the  costs*  The  defendants  were  at  liberty  Improvsmbnt 
to  avail  themselves  of  the  order  or  not;  and,  although  the 
venue  was  changed,  it  was  not  changed  by  the  defendants. 
The  language  of  the  order  might  easily  have  been  so  framed 
as  to  render  the  defendants  liable  at  all  events  to  the  costs ; 
but  that  has  not  been  done.  The  authorities  are  opposed 
to  the  construction  the  plaintiff  seeks  to  put  upon  this  or- 
der. In  Fricker  v.  Eastman {a)y  a  Judge's  order,  "that, 
upon  payment  of  costs  by  a  certain  day,  all  proceedings 
should  be  stayed,"  was  held  conditional  only  upon  the 
defendant.  In  Price  v.  PhUcox  (b),  the  words  "  upon  pay- 
ment" were  held  not  to  raise  an  implied  undertaking.  And 
in  Puffh  V.  Kerr  (c),  a  rule  to  change  the  venue  on  payment 
of  the  costs  of  the  application,  and  of  all  costs  bona  fide 
incurred  and  rendered  useless  by  the  rule,  was  also  held 
by  the  majority  of  the  Court  to  be  conditional  only,  and 
therefore  that  the  defendant  was  not  bound  to  abide  by 
it.  Reee  v.  Fenn  (d)  and  Field  v.  Sawyer  (e)  are  also  in 
point. 

Oarih  in  support  of  the  rule. — The  payment  of  the  costs 
is  the  consideration  of  the  contract,  by  the  terms  of  which 
the  defendants  obtained  leave  to  change  the  venue.  They 
are  bound  to  pay  the  costs.  In  Ptigh  v.  Kerr,  Parke,  B., 
in  the  course  of  the  argument,  says  (e),  "  what  are  ordi- 
nary words  of  condition,  may  be  made  words  of  contract 
and  obligation;"  and  in  his  judgment,  after  stating  that 
he  had  had  considerable  doubt  during  the  argument,  he 
says,  "  The  words  used  in  the  rule  no  doubt  ordinarily  im- 
port a  condition  only;  but  if  I  were  satisfied  that  it  was 

(a)  U  East,  319.  (d)  2  Dowl.  P.  C.  182. 

(6)  7  Dowl,  P.  C.  659.  (e)  5  M.  W.  167. 

(c)  5  M.  &  W.  165. 
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1862.        meant  here  that  the  venue  was  to  be  immediately  cbang- 
HoRTON      ^  I  should  have  thought  they  were  matter  of  contract, 
„,     *-  and  that  their  grammatical  construction  should  be  limit- 

Impbovxmxnt  ed/'  The  plaintiff  might  have  tried  his  cause  almost  im- 
mediately but  for  the  order,  by  the  terms  of  which  it  a|>- 
pears  to  have  been  made  upon  the  condition  that  the 
venue,  should  be  changed. — He  was  then  stopped  by  the 
Court. 


Pollock,  CB. — ^I  think  that  the  words  '^on  payment  of 
costs''  in  this  order  are  not  conditional,  but  that  they  are 
words  of  agreement ;  and  the  fact  of  the  proximity  of  the 
assizes  at  which  the  cause  would  have  been  tried  but  for 
the  order,  confirms  this  view.  This  rule  will  therefore  be 
absolute. 

Parks,  R — I  am  of  the  same  opinion.  The  words ''  on 
payment  of  costs''  may  be  either  conditional  or  words  of 
contract,  according  to  the  fair  construction  of  the  order, 
as  I  pointed  out  in  the  case  of  Pugh  v.  Kerr.  There,  al- 
though with  some  doubt,  the  words  were  held  by  the  ma- 
jority of  the  Court  to  be  conditional  only.  But  here,  the 
shortness  of  the  time  that  intervened  between  the  date  of 
the  order  and  the  assizes  at  which  the  cause  would  have 
been  tried  in  the  regular  course,  and  the  enlargement  of 
the  time  for  the  inspection  of  the  documents,  shew  tiiat 
it  was  the  intention  of  the  parties  that  the  venue  should 
be  ohangedy  and  that  the  costs  should  be  paid.  Conse- 
quently, the  words  on  payment  of  costs  are  words  of  agree- 
ment, and  not  words  of  condition  only. 

Alderson,  R,  and  Platt,  R,  concurred. 

Rule  absolute 
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Reoina  t;.  Hodgson.  June  8. 

A  HIS  was  an  estreat  of  recognisances. — ^The  writ  com-  The  lueties  of 
manded  the  sheriff  of  Westmoreland  to  levy,  out  of  the  SietS^of" 
goods  and  chattels  of  the  several  persons  named  in  the  ^  indictment 

,  for  a  miide- 

schedule  annexed  to  the  writ,  the  several  sums  of  money  meaner  by  cer- 
charged  upon  them  &a,  and  to  make  a  due  return  to  the  q^^t^ri^ 
writ  Among  the  list  of  persons  mentioned  in  the  sche-  fenSLt  bif*" 
dule,  appeared  the  name  of  the  defendant  Miles  Hodgscm,  beenconYicted, 
as  foUows:— «  Michaelmas  Term,  18  Vict  1849.— Of  Miles  S?rol^uto?^ 
Hodgson,  of  Kirkby  Lonsdale,  in  the  county  of  Westmore-  ^ei^h^Si^  Ib 
land,  shoemaker,  one  of  the  sureties  for  John  Thornton,  "^^  ^^,  w",^*'- 

taking  in  the 

because  he  did  not  pay  to  the  prosecutor  his  costs,  taxed  condition  of  the 
according  to  the  course  of  the  said  Court,  upon  an  indict-  ^T^^^i. 
ment  for  certain  misdemeanors  whereof  he  was  convicted,  2^$^^,^* 
as  by  the  course  and  practice  of  the  said  Court  he  ought  to  ^^  *  Wiu.  & 
have  done,  but  made  default — ML"  To  this  writ  the  she-  The  recogni- 
riff  had  made  a  return,  in  which  he  certified  that  he  hful  ^^'of  which 
been  served  with  a  copy  of  an  order  made  by  Taifourdy  J.,  ^^^^  ^{^^ 
by  which  the  said  Miles  Hodgson  should  have  till  the  coun^of^w^* 

was  stated  to 

eighth  day  of  the  then  next  Term,  to  appear  and  plead  to  hare  been  taken 
the  said  estreat  The  defendant  in  his  plea  craved  oyer  of  ^""onViftile 
the  roll  of  estreat,  and  set  it  out,  by  which  it  appeared,  JMticei forUie 

'  '      ^  x-r-  >  coonty  of  W. :" 

that  one  John  Thornton  was  indebted  to  the  Crown  in  --Hdd^  that  it 
80{.,  Henry  Robinson  in  402.,  and  the  said  Miles  Hodgson  in  ^eand^ol^' 
40i;  John  Thornton  for  not  paying  the  costs  of  the  pro-  "^^^^^^ 
secution  upon  a  certain  indictment  upon  which  he  had  ninncehad 
been  convicted,  and  the  said  Henry  Robinson  and  Miles  thecoontyfor 
Hodgson  as  his  sureties    The  plea>  after  protesting  against  J.  x.  waa  ^L 
the  validity  of  the  estreat,  proceeded  as  follows: — **For  ^^' 
plea  nevertheless,  and  for  discharge  of  the  recognisance, 
the  defendant  says,  the  said  recognisance  is  as  follows 
(setting  it  out),  by  which  the  defendant  acknowledged  that 
John  Thornton  owed  to  the  Crown  801,  the  said  Henry 

o  0  o2 
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1868.  Robinson  40ZL,  and  the  defendant  401,  (upon  conditions 
Rwiif A  thaty  if  he  the  said  John  Thornton  shall  af^pesr  in  her 
HoooaoN  Majesty's  Court  of  Queen's  Bench  at  Westminster  on  the 
22nd  day  of  May  instant,  in  next  Trinity  Term,  and  shall 
plead  to  all  and  singular  indictments  of  irhaterer  misde- 
meanours whereof  he  stands  indicted,  and  at  his  own 
proper  costs  and  chaises  shall  cause  and  procure  the  issue 
or  issues  that  may  be  joined  thereon  to  be  tried  in  the 
same  Term,  or  at  the  next  assizes  to  be  holden  after  the 
same  Term  in  and  for  the  county  of  Westmoreland,  if  the 
said  Court  shall  not  appoint  any  other  time  for  the  trial 
thereof,  and  if  the  said  Court  shall  appoint  any  other 
time  for  the  trial  thereof,  then  at  such  other,  time,  and 
shall  give  due  notice  of  sudi  trial  to  the  prosecutor  or  his 
attorney,  and  shall  appear  firom  day  to  day  in  the  said 
Court,  and  not  depart  until  discharged  by  the  said  Court, 
then  his  recognisance  to  be  Yoid,  or  else  to  remain  in  full 
force.)" 

_  •  

The  recognisance  had  ^^  Westmoreland  (to  wit)"  in  the 
margin  of  it,  and  was  stated  to  have  been  entered  inta  be- 
fore "  John  Tatham,  Esq.,  one  of  the  justices  of  the  peace 
for  the  county  of/*  &c.  The  plea  then  proceeded  to  aver 
that,  previously  to  entering  into  the  said  recognisance,  a 
bill  of  indictment  had  been  presented  to  the  quarter  ses- 
sions for  the  county  of  Westmoreland  against  the  said 
John  Thornton,  for  not  having  obeyed  an  order  for  the 
payment  of  certain  cost%  which  had  been  awarded  against 
him  by  the  Court  of  Quarter  Sessions  upon  the  trial  of  an 
appeal  against  a  certain  certificate  of  two  justices,  for 
stopping  up  and  diverting  a  portion  of  the  public  footway 
at  Eirkby  Lonsdale.  The  plea  then  averred,  that  the  said 
J.  Thornton  stood  indicted  with  no  other  indictment^  and 
that  the  said  indictment  was  by  a  writ  <^  certiorari  re- 
moved into  the  Court  of  Queen's  Bench,  that  the  said 
John  Thornton  appeared  there  to  the  said  indictment  and 
pleaded  to  the  indictment  not  guilty,  and  that  issue  was 
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joined  thereupon;  and  fttrther,  that  the  said  John  Thorn-        idds. 
ton  afterwards,  on  &c,  at  Appleby,  in  the  county  of  West-       RaaiNA 
moreland,  at  his  own  proper  costs  and  charges,  did  cause  ^' 

and  procure  the  said  issue,  so  joined  as  aforesaid,  to  be 
tried  in  the  due  course  of  law  at  the  assizes,  then  and 
there  holden  in  and  for  the  said  county  of  Westmoreland, 
being  the  assizes  next  after  the  same  Term  in  and  for  the 
said  county;  and  farther,  that  upon  the  trial  the  said  John 
Thornton  was  found  guilty  of  the  charge  laid  against  him 
in  the  indictment^  and  that  previously  to  the  said  trial 
he  did  give  notice  thereof  to  the  prosecutors,  and  that  he 
did  appear  from  day  to  day  in  the  Queen's  Bench,  and  did 
not  depart  therefrom  until  he  was  committed  to  prison; 
that  he  was  adjudged  by  the  Queen's  Bench  to  two  months' 
imprisonment;  that  he  remained  in  prison  two  months, 
and  then  was  discharged  by  the  Queen's  Bench  without  a 
day  being  given  to  him  to  appear ;  and  that  no  other  judg- 
ment was  ever  given  against  him. — ^Verification  and  prayer 
of  judgment,  &c. 

Replication,  that,  at  the  time  of  the  granting  the  writ 
of  certiorari,  the  Court  of  Queen's  Bench  ordered  that  the 
said  John  Thornton  should  enter  into  a  recognisance  in 
the  sum  of  802.,  with  two  manucaptors  or  sureties  in  the 
sum  of  402.  each,  according  to  the  statute;  and  that  there- 
upon the  said  John  Thornton,  and  the  said  Henry  Robin- 
son and  Miles  Hodgson  as  the  manucaptors  or  sureties  of 
the  said  John  Thornton,  did  enter  into  the  said  recog- 
nisanoe  mentioned  in  the  said  estreat ;  that,  after  the  said 
conviction  of  John  Thornton,  the  Court  of  Queen's  Bench, 
according  to  the  statute,  gave  to  the  said  prosecutors  (nam- 
ing them)  of  the  said  indictment  the  reasonable  costs  had, 
laid  out,  and  expended  in  and  about  the  prosecution  by 
them  of  the  said  indictment  to  be  paid  to  them,  and  re- 
ferred the  taxation  of  the  costs  to  the  attorney  of  the 
Court;  that  he  taxed  the  costs  at  792.  28.,  and  that  the  al- 
locatur for  that  amount  was  served  upon  J.  Thornton,  and 
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the  amount  demanded  of  him;  that  the  said  John  Thorn- 
ton refused  to  pay;  that  the  said  aUocatur  iras  afterwards 
served  upon  Henry  Robinson  and  the  defendant,  and  tiie 
amount  demanded  of  them.  That  afterwards  an  attach 
ment  was  issued  against  John  ISiomton  lor  contempt  in 
non-payment  of  the  said  amount,  that  he  was  attached, 
and  that  at  the  time  of  the  said  attachment  and  of  the 
said  estreat  the  sum  of  79L  2s.  remained  unpaid. — ^Prayer 
of  judgment,  &c. 

Demurrer,  and  joinder  therein. 


Pashley  {Hermiker  with  him)  in  support  of  the  demur- 
rer.— ^The  defendant  is  not  liable  to  the  payment  of  these 
costs  on  default  in  pajrment  by  the  principal  to  the  bond; 
for  the  defendant  has  in  all  respects  fully  performed  the 
condition  of  the  recognisance.  If  the  sureties  are  to  be 
subjected  to  the  payment  of  the  costs,  the  condition  of  the 
recognisance  ought  to  provide  for  such  liability.  The  re- 
cognisance is  entered  into  in  pursuance  of  the  5  &  6  W.  & 
M.  c.  11,  the  2nd  section  of  which  (a)  provides  against  de- 


(a)  The  5  &  6  WiU.  &  M.,  o. 
11,  s.  2,  enacts  as  follows :  **  That, 
In  Term  time,  no  writ  of  certiora- 
ri whatsoever,  at  the  prosecution 
of  any  party  indicted,  be  here- 
after granted,  awarded,  or  direct- 
ed out  of  the  said  Court  of  King^s 
Bench,  to  remove  any  such  in- 
dictment or  presentment  of  tres- 
pass or  misdemeanour  before  trial 
had,  from  before  the  said  justices 
in  the  said  Courts  of  General  or 
Quarter  Sessions  of  the  Peace, 
imless  such  certiorari  shall  be 
granted  or  awarded  upon  motion 
of  counsel,  and  by  rule  of  Court 
mode  for  the  granting  thereof, 
before  the  Judge  or  Judges  of 
the  said  Court  of  King's  Bench 


sitting  in  open  Court  And  that 
all  the  parties  indicted,  prose- 
cuting such  certiorari  before  the 
allowance  thereof  shall  find  two 
sufficient  manncaptors,  who  shall 
enter  into  a  recognisance  before 
one  or  more  justices  of  the  peace 
of  the  county  or  place,  in  tiie 
sum  of  20^.,  with  condition,  at 
the  return  of  such  wiit^  to  vp- 
pear  and  plead  to  the  said  in- 
dictment or  presentment  in  the 
said  Court  of  King's  Bench; 
and  at  his  and  their  own  oosts 
and  charges  to  cause  and  pro- 
cure the  issue  that  shall  be  join- 
ed upon  the  said  indictment  or 
presentment,  or  any  plea  relating 
thereunto,  to  bo  tried  at  the  next 
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lay  in  the  trial  of  the  indictment;  and  the  Srd  section, 
which  provides  for  the  taxation  and  payment  of  the  coets, 
enacts,  "  that  the  said  recognisance  shall  not  be  dischaz^g- 
ed  till  the  costs  so  taxed  shall  be  paid.''  [Moffimy  R — 
Does  the  defendant  seek  to  have  this  recognisance  dis- 
charged?] It  is  unnecessary  to  contend  that  the  recog- 
nisance should  be  discharged.  [Aldersimy  R — The  object 
of  the  statute  is  to  bring  the  cause  to  trial,  by  which  term 


1862. 


RSGXNA 
HODOfON. 


Afisizes  to  be  held  for  the  oounty 
wherein  the  said  indictment  or 
presentment  was  found  after 
such  certiorari  shall  be  return- 
able, if  not  in  the  cities  of  Lon- 
don, Westminster,  or  county  of 
Middlesex;  and  if  in  the  said 
citiea  or  county,  then  to  cause  or 
procure  it  to  be  tried  the  next 
Term  after,  wherein  such  cer- 
tiorari shall  be  grafted,  or  at  the 
sitting  of  the  said  Term,  if  the 
Court  of  King's  Bench  shall  not 
appoint  any  other  time  for  the 
trial  thereof;  and  if  any  other 
time  shall  be  appointed  by  the 
Court,  then  at  such  other  time, 
and  to  give  due  notice  of  such 
trial  to  the  prosecutor  or  his 
clerk  in  Court;  and  that  the 
said  recognisance  and  recogni- 
sances taken  as  aforesaid  shall 
be  certified  into  the  said  Court 
of  King's  Bench  with  the  said 
certiorari  and  indictment,  to  be 
there  filed,  and  the  name  of  the 
prosecutor  (if  he  be  the  party 
grieved  or  iiyured)  or  some  pub- 
lic officer  to  be  indorsed  on  the 
back  of  the  said  indictment;  and 
if  the  person  prosecuting  such 
certiorari,  being  the  defendant, 
shall  not,  before  allowance  there- 
of, procure  such  manucaptors  to 
be    bound    in   recognisance    as 


aforesaid,  the  justices  of  the  peace 
may  and  shall  proceed  to  trial  of 
the  said  indictment  at  the  said 
sessions,  notwithstanding  such 
writ  of  certiorari  so  delivered." 
Section  3  further  enacts :  ^That 
if  the  defendant  prosecuting  such 
writ  of  certiorari  be  convicted  of 
the  offence  for  which  he  was  in- 
dicted, that  then  the  said  Court 
of  King's  Bench  shall  give  rea- 
sonable costs  to  the  prosecutor, 
if  he  be  the  party  grieved  or  in- 
jured, or  be  a  justice  of  the  peace, 
mayor,  baili£^  constable,  head- 
borough,  tithingman,  church- 
warden, or  overseer  of  the  poor, 
or  any  other  civil  officer  who 
shall  prosecute  upon  the  account 
of  any  fact  committed  or  done 
that  concerned  him  or  them  aa 
officer  or  officers  to  prosecute  or 
present,  which  costs  shall  be  tax- 
ed according  to  the  course  of  the 
said  Court ;  and  that  the  prose- 
cutor for  the  recovery  of  such 
costs  shall,  within  ten  days  after 
demand  made  of  the  defendant, 
and  refusal  of  payment  on  oath, 
have  an  attachment  granted 
against  the  defendant  by  the  said 
Court  for  such  his  contempt;  and 
that  the  said  recognisance  shall 
not  be  discharged  till  the  costs 
so  taxed  shall  be  paid." 


■ 

I 
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186S.        I  understand  the  oonseqnenoes  of  the- trial ^«re  to  be  in- 

iugina       chided,  and  that  irould  include  &e  costa]    The  3rd  sec- 

HonoaoN.      tion.does  not  expressly  enact  that  the  bail  shall  be  liable 

for  these  costs,    l^e  prosecutor  s  remedy  is  by  atfairhmcnt 

against  the  principal.    !Fhe  statute  ought  to  be  sttictly 

construed. 

Seeondiy.-^The  recognisanoes  are  void,  the  magistrate 
having  acted  withoot  jurisdiction.  By  the  2nd  seotion  of 
the  statute^  die  manuoi^tors  shall  enter  into  the  l^eoog- 
nisance  before  one  or  more  justices  of  the  peace  ^^ci  the 
county  or  place."'  Here  the  recognisance  is  stated  to  have 
been  entered  into  before  one  of  the  jus^es^/br  the  coun- 
ty/' but  not  before  <me  acting  '^  in  and  fbr  the  oouiity.''  It 
does  not  appear  that  the  magistrate  acted  within  his  juris- 
diction. Beg.  V.  Inbabitanis  of  Siadtion  (<t)  ia  expressly  in 
point  It  was  there  held,  that  an  order  of  removal  hav- 
ing the  marginal  venue  ^*  Borough  of  IL"  and  commencing 

upon  the  complaint  of ,  churchwardens  &a  **  unto  us  6. 

C.  and  T.  F."  being  two  of  the  justices  of  the  peace  .^  the 
said  "  borough  of  E/'  did  not  shew  sufficiently  that  the 
justices  heard  the  complaint  within  the  jurisdiction.  The 
complaint  should  appear  to  be  heard  by  justices  ^in  and 
for/'  &c.  H^.  V.  Lynch  (b),  Day  v.  King  (c),  and  Beg.  v. 
Toke  (d),  are  in  favour  of  this  objection.  [Martin,  B.,  re- 
ferred to  Taylor  v.  Clemson{e),  Aldersoti,  R^The  re- 
cognisance has  "  Westmoreland"  in  the  maf-gin  of  it  If 
a  person  writes  a  letter  which  is  dated  London,  the  rea- 
sonable presumption  is,  that  the  letter  was  written  in 
London.] 

The  AUomey-Oeneral  (Atherton  with  him)  for  theOown, 
was  stopped  upon  the  last  point — The  objection  now  t^eo 
as  to  the  payment  of  costs  has  been  raised  on  former  occa- 

(a)  7  Q.  B.  520.  (d)  8  A.  &B.  ^37. 

(b)  7  Ir.  Eq,  Kep.  263.  (e)  11  C.  &  F.  610. 

(c)  5  A.  &  £.  359. 


V. 
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sions  in  otfatr  cases,  but  has  been  always  otermled.  In  1852 
Rem  Y.  Finmore  (a),  the  defendant  removed  an  indietment  Hiom a 
into  the  Court  of  King^s  Bench  by  certiorari,  giving  the 
usual  recognisance  under  this  statute,  and  was  foiuid 
guilty,  and  died  before  the  day  in  banc ;  and  it  was  there 
held,  that  his  bail  were  liable  to  the  payment  of  the  costs. 
In  Bes)  V.  Teal  ((),  the  Court  of  King's  Bench  refused  to 
discharge  the  recognisance  till  the  taxed  costs  had  been 
paid  to  the  prosecutor.  The  present  objection  is  in  effect 
an.  af^lication  to  discharge  the  recognisance  without  pay- 
ment of  the  costs.  BetB  v.  Bezani(c)  is  a  recent  and  direct 
authority  to  the  same  effect,  and  is  a  complete  answer  to 
the  objection,  that' the  recognisance  itself  does  not  contain 
any  express  undertakix^  by  the  surety  for  the  parent  of 
the  costs. — He  was  then  stopped  by  the  Court 

Pollock,  C.  B. — I  am  of  opinion  that  the  Crown  is 
entitled  to  judgment.  With  respect  to  the  second  point, 
it  appears,  upon  reference  to  the  precedents,  that  both 
they  and  the  practice  of  the  Courts  are  opposed  to  the 
airgument  in  support  of  that  objection.  With  respect 
to  the  first  and  principal  point,  the  older  authorities  cited 
phew  that  the  bail  are  liable  for  these  costs;  and  ac- 
cordingly, in  the  more  recent  decision  in  the  Court  of 
Queen's  Bench,  it  was  held  that  the  bail  were  liable,  al- 
though no  express  mention  be  made  <  of  the  costs  in  the 
condition  of  the  recogQisance.  If  we  were  to  give,  judg- 
ment for  the  defendant,  we  should  in  effect  discharge  the 
recognisance,  which  the  Act  of  Parliament  says  is  not  to 
be  done  till  the  costs  shall  be  paid ;  and,  in  truth,  there  is 
no  distinction  between  an  application  ta  discharge  the  re- 
cognisance and  the  present  objection  to  the  recognisance 
being  enforced. 

Albebson,  R — I  am  of  the  same  opinion.     In  the  mar- 
Co)  8  T.  R.  409.  (6)  13  Eaat,  4.  {c)  7  Dowl.  P.  C.  680. 
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1668.  gin  the  oounty  is  mentioiied,  and  the  raagistEate  nuut  bt 
preeumed  to  have  .taken  the  recognisanoe  in  that  pkca. 
Many  cases  are  to  be  found  where  the  act  is  taken  to  hare 
been  done  at  the  place  stated  in  the  margin  of  the  instm- 
ment  With  raspeet  to  the  other  pointy  Iquite agree  diat 
anr  judgment  oi^t  to  be  for  the  Crown.  The  3rd  section 
imposes  the  obligation  upon  the  sureties,  who  enter  into 
the  recognisance  to  pay  the  costs.  The  2nd  and  Sid 
sections  may  be  taken  together,  so  that  the  parties  land 
themselves  to  procure  the  issue  to  be  tried  in  proper  time, 
and  that  the  defendant  shall  come  up  to  be  punished,  and 
that  the  bail  shall  be  liable  to  the  payment  of  the  costa 
It  therefore  seems  to  me,  that  the  recognisance  still  con- 
tinues 2h  force  until  these  costs  are  paid,  and  that  the 
liability  of  the  sureties  stands  upon  the  footing  it  would 
have  done  if  the  condition  had  expressly  subjected  them 
to  this  liability. 

Platt,  B.,  after  stating  the  substance  of  the  2nd  and 
3rd  sections  of  the  statute,  added,  that  he  was  also  of 
opinion  that,  inasmuch  as  the  recognisance  could  not  be 
discharged  without  the  payment  of  these  costs,  the  defend- 
ant was  liable  in  this  form  of  proceeding. 

Mabtik,  B. — If  it  were  not  for  the  authorities  upon  the 
principal  point  in  this  case,  I  should  have  entertained  great 
doubts  whether  the  defendant  is  liable  to  the  payment  of 
these  costs.  Where  a  party  enters  into  a  contract  in  por^ 
suance  of  the  requirements  of  an  Act  of  Parliament,  I 
think  that  when  it  is  sought  to  charge  him  under  the  con- 
tract so  made,  it  ought  to  be  shewn  that  such  liability  is 
to  be  gathered  from  the  express  language,  either  of  the 
contract  or  of  the  Act  of  Parliament.  Now  there  is  no- 
thing in  the  condition  of  the  recognisance  by  which  the 
bail  are  bound  to  provide  for  the  costs.  The  2nd  sec- 
tion of  the  Act  provides  for  the  speedy  trial  of  the  indict- 
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ment.   Then  the  8rd  8ecti<m  enacts  that,  if  the  defend-        1862. 
ant  be  convicted,  the  party  injmred  shall  have  his  reasona-     ^kiva 
ble  taxed  oostd,  and  that  the  wosecntor  for  the  recovery  of     ,,  ^ 

,  111.1.  ,^,  HODOWN. 

such  costs  shall,  within  ten  days  after  demand  made  of  the 
defendant  and  refusal  of  paym^dt^  on  oath,  have  an  attach- 
ment granted  against  the  defendant  for  each  contempt;  and 
the  section  oonoludes  by  enacting  that  ^Hhe  said  recog- 
nisance shall  not  be  disehai^d  till  the  costs  so  taxed  shall 
be  paid;''  and  it  has  been  held  in  several  cases,  that  un- 
der these  words  the  bail  are  liable  to  these  cost&  There 
is  a  case  as  late  as  the  year  1841  upon  this  point,  where 
the  decision  was  given  after  time  taken  for  consideration. 
I  feel  myself  bound  by  these  authorities;  but  if  the  ques- 
tion were  to  arise  in  a  Court  of  error,  I  should  hesitate  be- 
fore I  came  to  the  conclusion  that  the  bail  are  liable  for 
these  additional  expenses. 

Judgment  for  the  Crown. 


I 


Cob  V,  Platt.  j^^  3 


N  this  case,  the  judgment  having  been  arrested  by  this  The  machinery 
Court  (a),  and  the  judgment  of  the  Court  below  having  toiywwTw^- 
been  affirmed  on  error,  the  declaration  was  amended  by  the  «*  ^7  » "^j?™- 

^  engine,  which 

insertion  of  the  allegation,  that  a  certain  part  of  the  mill  dioye  an  hon- 

•         1  1.1.    xv  '^j.  »         3  .       zontal  shafL 

geanng  by  which  the  accident  was  occasioned,  was  m  passing  along 
motion  at  the  time  for  a  manufacturing  process.    To  this  ^^thelScto^' 

This  horizontal 
shaft  moyed  seTeral  rertical  shafts  which  passed  through  the  upper  floors,  and  worked  the  ma- 
chines by  which  the  cotton  was  mannfartnied  in  the  different  rooms  of  the  ftctory.  One  of  these 
vertical  shafts  had  its  fencing  remoyed  for  the  purpose  of  repair,  and  all  the  machines  which  were 
worked  by  this  shaft  were  at  rest;  but  the  yertkal  shaft  itielf  rerolyed,  and  the  process  of  manufiio- 
ture  continued  to  be  carried  on  in  the  other  rooms  of  the  fiictory : — IleUt^  that  the  master  of  the  fiic- 
tory  was  not  liable  under  the  2l8t  section  of  the  Factory  Act,  7  ft  8  Vict.  c.  15,  for  an  accidental 
injury  occasioned  to  a  little  girl,  in  the  room  where  no  manu&cturing  process  was  being  carried  on, 
by  the  revolution  of  this  vertical  shaft. 

(a)  See  the  case,  6  £xch.  752,  and  7  £xch.  460,  in  error. 
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1852.        declaration  ibe  defendant  pleaded  eeveral  pleas,  and  ^ter 
alia)  trayersed  the  preceding  allegation. 

At  the  trial,  before  OresaweU,  J.,  at  the  last  Liverpool 
Assizes,  it  aj^ared  that  the  action  was  brought  to  recover 
compensation  for  an  injury  which  the  plaintiff  had  met 
with  nnder  the  following  circumstances:  The  defendant 
was  the  owner  of  an  extensive  cotton  ftctory;  in  whidi 
the  plaintiff  was  injured.    The  machinery  by  which  tiie 
cotton  was  manufactured  was  moved  by  a  steam-engine 
An  horieontal  shaft,  driven  by  the  steam-engine,  passed 
along  the  lower  floor  of  the  &ctory,  which  was  several 
stories  in  height.    This  horizontal  shaft,  by  its  revolution, 
moved  several  vertical  shafts,  which  passed  through  the 
different  floors  and  rooms  of  the  factory;  and  by  means  of 
these  vertical  shafts  (which  did  not  themselves  admit  of 
being  thrown  out  of  gear)  the  several  machines  by  which 
the  manufactures  were  earned  on,  were  worked.     On  the 
day  when  the  accident  occurred,  the  fencing  had  been  re- 
moved from  one  of  these  vertical  shafts,  for  the  purpose  of 
having  it  repaired ;  and  all  the  machines  for  manufactur- 
ing the  cotton  in  the  room  where  the  accident  happened, 
and  all  those  usually  connected  with  this  shaft  in  other 
parts  of  the  factory,  were  at  rest.    The  plaintiff,  who  was  a 
young  girl,  had  been  directed  by  a  person  to  sweep  up  some 
rubbish,  and  in  so  doing  she  went  too  near  the  shaft;  and 
was  caught  by  it,  whirled  rotmd,  and  very  seriously  injured. 
Under  these  circumstances  it  was  objected,  on  the  part 
of  the  defendant,  that  he  was  not  liable  under  the  21  st 
section  of  the  Factory  Act,  7  &  S  Vict  c.  15,  inasmuch  as 
that  part  of  the  machinery  which  caused  the  accident  was 
not  in  motion  for  a  manufacturing  process.    The  learned 
Judge  inclined  to  that  opinion^  and  directed  «  verdict  to 
be  entered  for  the  defendant  upon  certain  issues,   with 
leave  to  the  plaintiff  to  move  to  enter  the  verdict  upon 
those  issues  for  her,  the  damages  being  contingently  as- 
sessed at  150/. 
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Atiiertan  having^  obtained  a  rule  nisi  accordinglf,  135& 

,  KnotvleSy  Hugh  Hill,  and  J.  Henderson  shewed  oause 
(May  26)  (a). — In  order  to  render  the  defendant  liable  for 
the  consequences  of  this  accident,  the  plaintiff  must  shew 
that  the  defendant  has  been  guilty  of  a  breach  of  the  re- 
quirements of  the  21st  section  (6)  of  the  7  &  8  Vict  c  16> 
The  statute  is  restrictive,  and  imposes  seyei^e  penalties 
upon  parties  who  disobey  it;  and  therefore^  according  to 
the  well-known  rule,  it  ought  to  receive  a  strict  consjtnie- 
tion.  The  simple  question  is,  whether  this  vertical  shaft, 
from  which  the  fencing  had  been  removed,  was  at  the  time 
in  motion  for  a  manufacturing  process.  The  interpretation 
clause,  section  73,  shews,  that  horizontal  and  vertical  shafts 
are  to  be  considered  as  different  and  distinct  parts  of  the 
ngiachinery;  and,  although  the  horizontal  shaft  by  which 
the  vertical  shaft  was  moved  was  in  motion  for  manufac- 
turing processes,  yet  the  v^tical  shaft  itself  communicated 
no  such  motion  to  any  other  machinery;  and  if  this  ver- 
tical shaft  had  been  altogether  removed,  the  manufac- 
turing processes  then  carried  on  in  other  parts  of  the 

(a)  Before  PoUock^  C.  B<,  Al-  and  the  said  protection  of  each 
derson^  B.,  PlcUt,  B.,  and  Mar-  part  shall  not  be  removed  while 
tin,  B:  the  parts  reqoh'ed  to  be  fenced 
•  (b)  That  section  enacts,^ That  are  in  motion  by  the  action  of 
eyery  fly-wheel  directly  oonnected  the  steam-engine,  water*wheel« 
with  a  steam-en^ne  or  water-  or  other  mechanical  power  for 
wlieel  or  other  mechanical  power,  any  manufacturing  process.^ 
¥^dther  in  the  engiae-honse  or  The  73rd  section,  the  inter- 
not,  and  every  part  of  the  st^am-.-  pretation  clanse,  enacts  (inter 
engine  and  water-  wheel,  and  eve-  alia),  that "  the  words  '  mill  gear* 
ry  hoist  or  teagle  near  to  which  ing'  shall  be  taken  to  compre- 
diSMriBii  or  yonng  people  are  lia-  '  hend  every  shaft,  whether  up- 
ble^  to  pasa  or.  be  employed,  and  laghit,  oUiqae^  or  horizontal,  and 
all  parts  of  the  mill  gearing  in  a  every  wheel,  drum,  or  pulley,  by 
fiictory  shall  be  securely  fenced,  which  the  motion  of  the  first 
aiid  every  wheel  race  not  other-  moving  power  is  communicated 
wise  seewed  shall  be  fenced  close  to  any  machine  appertaining  to 
to  the  edge  of  the  wheel  race;  the  manufacturing  processes." 
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1858  factory  would  not  have  been  distiirbed.  If  the  plaintif*! 
constmction  of  the  statute  were  to  hold  good,  it  could  doc 
be  carried  out,  for  it  would  be  impossible,  during  the  time 
any  part  of  the  machinery  is  undergoing  repair,  to  fence 
that  particular  part  whilst  in  motion,  for  the  purpose  of 
ascertaining  whether  it  works  in  a  proper  manner.  And 
further,  if,  for  instance,  some  small  drum  were  out  of  or- 
der, and  the  fencing  were  removed  from  it,  according  to  die 
plaintiff's  contention,  it  would  be  necessary  to  stop  all  the 
other  works  throughout  the  whole  mill,  which  could  neyer 
have  been  intended  by  the  legislature.  For  these  reasons 
the  defendant  is  not  liable. 

WHkins,  Serjt,  and  Athertonf  in  support  of  the  rule, 
contended,  that  the  main  object  of  the  Act  being  to  pro- 
tect young  children  in  the  mill  at  the  time  the  manufiu:- 
tures  were  being  carried  on,  the  Act  ought  to  receive  sudi 
a  construction  as  would  give  full  effect  to  every  word  it 
contained;  that  the  horizontal  and  vertical  shafts  were  so 
connected  together  that  one  could  not  move  without  the 
other  moving  also,  and,  consequently,  that  the  vertical 
shaft  was  in  motion  for  a  manufacturing  process. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Aldbbson,  B. — ^We  are  of  opinion  that  this  rule  ought 
to  be  discharged.  There  is  no  question  here  as  to  negli- 
gence at  common  law.  The  defendant  has  taken  all 
those  precautions  which,  but  for  the  special  provisions  of 
the  statute  as  to  fencing  the  mill-gearing,  would  be  re- 
quired from  cautious  men.  But  no  doubt  this  vertical 
shaft  was  in  motion,  and  was  not  fenced  at  the  time  the 
accident  happened;  the  fact  being,  that  the  fence  was  down 
during  the  time  repairs  were  going  on,  and  the  shaft  was 
being  prepared  to  be  put  into  gear,  in  order  that  the  ma- 
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chinery  might  be  set  to  work  again,  for  the  purpose  of  re-  185S. 
suming  the  mannfacturing  process,  in  the  room  where  the 
plaintiff  was  at  the  time.  The  arrangement  of  the  ma- 
chinery in  this  factory  was  this:  The  original  moving 
power  was  conveyed  along  the  lower  floor  of  the  factory 
by  an  horizontal  shaft,  which  communicated  motion  by  its 
own  revolution  to  certain  machinery  there  used  for  the 
first  process  in  manufacturing  cotton.  This  same  horizon- 
tal shaft  communicated  also  motion  to  one  or  more  vertical 
shafts,  each  passing  through  the  upper  floors  in  succession, 
and  being  used,  a  part  of  it  in  each  floor,  for  turning  ma- 
chinery there  situate.  Each  of  these  vertical  shafts  was 
so  placed  as  to  be  turned  whenever  the  horizontal  shaft 
revolved,  and  none  of  them  could  be  stopped,  so  long  as 
the  motion  of  the  horizontal  shaft  continued. 

At  the  time  of  this  accident,  one  of  these  shafts,  having 
a  portion  of  it  passing  through  the  floor  where  the  plain- 
tiff was,  required  some  adaptation  to  the  machinery  usually 
worked  on  that  floor,  and  was  under  repair  for  that  pur- 
pose; It  was  not,  at  the  time,  employed  in  communicat- 
ing motion  to  any  machinery  usuaUy  working  and  commu- 
nicating directly  with  it,  situate  either  on  that  or  any  other 
floor  above  or  below.  In  fact,  all  the  machinery  actually 
moving  at  the  time  of  the  accident  was  moved  either  by 
the  horizontal  shaft  alone,  or  by  it  and  the  other  vertical 
shafts  in  the  factory,  and  would  all  of  it  have  continued 
in  exactly  the  same  motion,.tf  this  partictdar  vertical  shaft 
had  been  wholly  removed,  or  had  never  existed  at  all. 

The  question  is,  whethef,  under  these  circumstances, 
the  Act  imperatively  required  the  defendant  to  keep  the 
fence  round  this  vertical  shaft  at  this  time  and  under 
these  circumstances.  The  question  depends  on  the  21st 
section  of  the  Factory  Act,  7  &  8  Vict.  c.  1 6,  considered 
in  connection  with  the  73rd  section,  the  interpretation 
clause.  The  21st  section  is  as  follows:  [His  Lordship  stated 
it,  and  proceeded :]     Now,  I  cannot  help  thinking,  that  the 
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1662.  probable  intention  of  the  legislature  in  this  clause  was^  to 
give  full  protection  to  children  and  young  persons,  who 
were  engaged  in  attending  to  their  duties  on  the  machinery 
put  in  motion  hj  the  mill-gearing  in  the  rooms  or  floors 
where  such  manufacturing  process  was  going  on,  and  that 
the  protection  was  to  be  confined  to  the  times  when  such 
process  was  going  on  there;  for  there  seems  to  be  no  rea- 
son to  give  protection  by  fencing  when  no  one  was,  in  the 
usual  course  of  his  or  her  ordinary  duties,  likely  to  be  there 
at  all;  and  this  would  be  accomplished  by  our  holding 
that  the  mill  gearing  in  each  separate  room  is  separate  and 
distinct  from  the  mill  gearing  in  any  other  room,  and  re- 
quires fencing  only  whili  some  manufacturing  process  is 
going  on  in  that  room,  and  it  is  in  motion  for  that  pur- 
pose. This  is,  I  think,  the  proper  construction  of  the  21  st 
section.  But,  undoubtedly,  it  may  be  plausibly  argued, 
that  the  whole  of  each  vertical  shaft  is  but  one  mill  gear- 
ing, and  that,  if  it  is  turning  machinery  in  another  room, 
it  is  in  motion  for  a  manufacturing  process;  and,  if  this 
were  the  case  here,  it  might  be  fit  to  have  a  further  argu- 
ment before  we  decided  otherwise.  This  case  also  might 
be  put  as  one  of  some  difficulty:  suppose  the  injury  arose 
from  the  defective  fencing-off  of  this  horizontal  shaft  at 
a  time  when,  by  its  own  proper  revolution,  it  was  not 
turning  any  machinery  in  the  ground  floor  immediately 
connected  therewith,  but  was  mediately  connected  with 
machinery  turned  on  the  other  floors  by  the  vertical  shafts 
connected  with  the  horizontal  shaft  and  turning  by  it 
It  might  then  perhaps  be  saM,  that  the  horizontjJ  shaft 
was  in  motion  for  a  manufacturing  process,  and  that  the 
fencing  it  ofi*  was  imperatively  required  by  the  Act  But 
this  case  is  clear  of  both  these  difficultiea  Here  the  injury 
is  received  from  the  vertical  shaft  in  motion,  but  at  a  time 
when,  by  its  motion,  it  turns  no  machinery  immediately 
connected  with  it,  either  in  the  room  where  the  plaintiff 
was  or  in  any  other  room,  and  connected,  if  at  all,  only 
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mediately  with  the  machineiy  on  the  ground  floor  by  means  1852. 
of  the  horizontal  shaft,  but  not  turning  that  machineiy  by 
means  of  its  connection  with  the  original  moving  power^ 
bnt  itself  turned  by  the  horizontal  shaft  which  alone  com- 
municates with  that  original  moving  power.  In'  truth, 
this  vertical  shaft  was  turning  (actively  and  of  itself)  not 
being  at  all  used  for  any  manufacturing  process.  It  did 
not,  therefore,  require  at  that  time  to  be  fenced.  The  de- 
fendant has  not  been  neglectftil  at  common  law,  nor  has 
he  omitted  anything  required  of  him  by  law.  The  rule, 
therefore,  must  be  discharged. 

Rule  discharged. 
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zxSSUUPSIT  for  the  freight  of  goods  from   Bombay  The  defendant, 
to  London. — Pleas,  first,  except  as  to  156L  188.,  parcel>  LOT!dOTi,*cii^ 

tered  a  veuel 
oftheplaintifTk 
to  bring  from  Bombay  a  Ml  and  complete  caigo  at  3/.  $$,  per  ton.  The  defendant**  agents  at 
Bombay  fitted  the  earrying  part  of  the  Teseel,  and  also  the  cabins  with  their  own  goods,  and  con- 
ligaed  tk^m  to  the  de&n<Unt,  as  their  fiietor,  for  sale^  There  was  oontradietoi7  eTidence  as  to 
the  tei[ms  upon  which  the  cabin  was  filled.  The  bill  of  lading  was  annexed  to  a  bill  of  ezchanm, 
dftwo  by  the  ttents  upon  the  defendant,  which  bill  of  exchange  was  sold  to  a  third  party.  On 
the  anlTBl  of  the  ship  in  London,  the  plaintiff  cUimed  freight  for  the  cabin  at  the  then  current 
nib  of  72.  per  ton.  The  defendant  insisted  that  he  was  entitled  to  the  use  of  the  cabin  as  well  as 
the  other  part  of  the  ship  at  the  rate  of  3^.  5s.  per  ton,  but  ha  cbajged  his  agents  for  freiffbt  at  the 
rate  of  77.  per  ton,  and  sJIowed  them  commission  at  that  rate.  The  goods  were  stopped  the  bill 
of  excbaqge  mot  hafiog  aniyed  at  maturity,  when  this  actkm  was  brou|^t  to  recoTer  the  aboTO 
rate  of  freight  for  the  use  of  the  cabin.  The  defendant,  after  action  brought,  paid  the  bill,  and 
obtBined  possession  of  die  goods: — ffeldj  first,  that  the  defendant  was  not,  under  the  terms  of  the 
charterperty,  entitled  to  load  the  cabin. 

Secondly,  that  the  Judge  properly  directed  the  jury,  that,  although  the  defendant's  agents  at  Bom- 
bay had  no  authonty  ^tmi  the  defendant  to  put  goodsjn  the  wfain,  yet,  as  the  defendant  adopted 
their  act  by  accepting  the  goods  and  charging  his  agents  fiieight  in  respect  of  them,  he  was  bound 
to  pay  iht  plsiatiff  the  carreni  rate  of  freight  at  the  time  of  loading. 

Thirdly,  that  the  action  was  not  brought  too  soon,  since  the  taking  to  the  goods  for  the  purpose 
of  obtaining  freiglit  rendered  the  defendant  liable  irrespecdvely  of  his  actual  possession  after  action 
bronght. 

VOL.  VTI.  P  P  P  EXOH. 
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1862.        &c.,  non  assumpsit;  secondly^  as  to  that  sum,  pa3niient 
MiTCHB«oN     thereof  into  Court     The  plaintiff  joined  issue  upon  the 
first  plea,  and  accepted  the  sum  so  paid  in  satis&ction, 
&a 

At  the  trial,  before  Martin,  B,,  at  the  London  Sitting 
after  Michaelmas  Term,  1851,  the  following  facts  appear- 
ed:— On  the  2nd  of  November,  1847,  the  plaintiff,  being 
the  owner  of  a  ship  called  the  "  Lord  Stanley,''  entered 
into  a  charterpartj  (not  under  seal)  with  the  defendant, 
the  material  parts  of  which  are  as  follow — "  It  is  this  day 
mutually  agreed  between  William  Mitcheson,  Esq^  owner 
of  the  good  ship  or  vessel  called  the  Lord  Stanley,  &c 
now  in  the  port  of  London,  and  James  Dyce  Nicol,  Esq^ 
of  London,  merchant  and  freighter,  that  the  said  ship,  be- 
ing tight,  staunch,  &c.  shall  with  all  convenient  speed  sail 
and  proceed  to  Bombay,  after  discharging  her  coab  at 
Aden,  or  so  near  thereunto  as  she  may  safely  get,  and  there 
load  from  the  factors  of  the  said  freighter  a  full  and  com- 
plete cargo  of  legal  merchandise,  with  such  quantity  of 
goods  applicable  for  broken  stowage  as  the  master  may 
require;  which  full  cargo  the  said  freighter  binds  himself 
to  ship,  not  exceeding  what  she  can  reasonably  stow  and 
carry  over  and  above  her  tackle,  apparel,  provisions,  and 
furniture,  and,  being  so  loaded,  shall  therewith  proceed  to 
London,  in  any  dock  freighter  may  appoint,  and  deliver 
the  same  agreeably  to  bills  of  lading,  on  being  paid  freight 
at  and  after  the  rate  of  3Z.  58,  per  ton,  such  ton  to  be  com- 
puted according  to  the  new  schedule  of  tonnage  now  in 
use  at  Bombay,  and  half  the  rate  for  the  broken  stowage 
(the  act  of  God,  &c.  excepted) :  the  freight  to  be  paid  on 
unloading  and  right  delivery  of  the  cargo,  by  approved 
bills  at  two  months  from  the  vessel's  report  inwards  at 
the  Oustom-house,  or  under  discount,  at  freighter's  option; 
fifty  running  days  are  to  be  allowed  the  said  merchants, 
(if  the  ship  is  not  sooner  dispatched),  for  discharging  and 
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reloading  the  said  ship  at  Bombay,  to  commence  and  be  1852. 
computed  from  the  period  of  the  vessel  being  clear  and  mitcmkson 
ready  for  that  purpose,  the  said  master  giving  freighter's 
agents  written  notice  to  that  effect;  and  twenty  days  on 
demurrage  over  and  above  the  said  laying  days,  at  8/.  per 
day;  sufficient  cash  for  ordinary  ship's  disbursements  to 
be  advanced  the  master,  free  of  interest  and  commission, 
not  exceeding  4:501,  for  which  the  master  is  to  give  a  bill 
upon  the  owner  at  the  current  rate  of  exchange,  at  usance, 
which  he  hereby  engages  to  accept,  and  to  take  in  part 
payment  of  freight.  All  goods  to  be  brought  to  and  taken 
from  alongside  at  the  expense  and  risk  of  the  freighters, 
and  the  master  to  sign  bills  of  lading  at  any  rate  of  freight 
required,  without  prejudice  to  this  charterparty.  The 
owner  to  have  an  absolute  lien  upon  the  cargo  for  all 
freight,  dead  freight,  and  demurrage,  &c.  Penalty  for 
non-performance  of  this  agreement  25001" 

The  ship  proceeded  to  Bombay,  where  she  received  a 
cargo  of  goods,  which  completely  filled  her  hold,  from 
Messra  Nicol  &  Co.,  the  defendant's  agents,  and  who  had 
received  a  letter  of  instructions  from  the  defendant  upon 
the  subject.  The  plaintiff's  case  was,  that,  after  the  vessel 
was  so  laden,  Messrs.  Nicol  &  Co.  proposed  to  the  captain, 
that,  as  there  were  no  passengers,  goods  should  be  stowed 
in  the  cabin;  that  the  captain  consented  to  this  proposal; 
and  as  freights  had  risen  considerably,  7L  per  ton  instead 
of  82.  5^.  was  agreed  upon  as  the  amount  of  freight;  and 
accordingly,  goods  to  the  extent  of  forty-eight  tons  and 
upwards  were  stowed  in  the  cabin.  There  was,  however, 
contradictory  evidence  as  to  the  amount  of  freight  to  be 
paid  for  the  cabin. 

On  the  11th  of  August,  1847,  the  following  bill  of  lad- 
ing of  the  cottons  so  shipped  in  the  cabin  was  signed  by 
the  master: — 

p  p  p  2 
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"  Shipped  in  good  order  and  well  conditioned,  hj  W. 
Nicol  &  Co.y  in  and  upon  the  good  ship  called  tke  Lord 
Stanley,  whereof  is  master  &c.,  now  riding  at  anchor  in 
the  harbour  of  Bombay,  and  bound  for  London,  210  bales 
of  cotton,  weighing  &c.,  to  be  deliyered  in  the  like  good 
order  &c.,  at  the  aforesaid  port  of  London  (the  act  of  God, 
&a  excepted),  unto  order  or  to  assigns,  paying  freight  for 
the  said  goods  as  per  indorsement,  as  customary  at  the 
port  of  discharge,  primage  and  average  accustomed. — In 
witness  &c. 

The  bill  of  lading  contained  the  following  indorse- 
ment:— 

"  Memorandum  of  freight 

''  210  bales,  measuring  cubic  2406  F.  243  D.  at  50  feet  per 

ton. 
"  Tons  48—124  D,  at  7L  per  ton      ...     836t  17«.  4d" 

This  bill  of  lading  was  annexed  to  a  bill  of  exchange  of 
the  same  date,  drawn  by  Messrs.  Nicol  &  Co.  upon  the  de- 
fendant, for  1574Z.  4&,  payable  ten  months  after  date;  and 
which  bill  of  exchange  was  sold  to  the  East  India  Com- 
pany, and  transmitted  to  London  with  the  bill  of  lading 
so  annexed,  as  a  security  for  its  due  payment  The  ressel 
arrived  in  London  on  the  29th  of  November,  1847,  and 
delivered  all  her  cargo  into  the  London  Docks,  under  the 
usual  stop  order  for  freight  Shortly  after  her  arrival,  the 
plaintiff  sent  in  his  freight  account  to  the  defendant  The 
defendant  charged  his  agents  in  his  accounts  with  them 
freight  at  the  rate  of  72.  per  ton  for  all  the  goods,  and  al- 
lowed them  commission  after  the  same  rate  for  procuring 
the  freight  The  defendant,  however,  when  applied  to  for 
the  freight  of  the  goods  stowed  in  the  cabin  at  72.  per  ton, 
refused  to  pay  that  amount,  and  insisted  that  he  had  a  ri^t 
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to  fill  the  cabin  as  well  as  the  hold  of  the  vessel  at  32.  bs. 
per  ton;  and,  in  consequence,  this  action  was  commenced 
in  March,  1848.  From  the  arrival  of  the  vessel  in  No- 
vember, 1847,  up  to  the  10th  of  June,  1848,  the  above- 
mentioned  bills  of  lading  remained  in  the  hands  of  the 
East  India  Company  as  such  security  as  above  mentioned; 
and  the  goods,  which  the  bills  represented,  were  entered 
at  the  Docks  in  the  name  of  the  Company.  On  the  10th 
of  Jime,  1 848,  the  defendant  paid  the  bill  of  exchange, 
and  thereby  became  entitled  to  the  bills  of  lading  and  the 
goods;  and,  having  signed  the  usual  request  to  the  Com- 
pany to  deliver  the  goods  to  his  agents,  the  goods  were  ac- 
cordingly received  by  them. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether 
the  vessel  could  reasonably  have  carried  these  goods  in  the 
usual  and  proper  place  for  stowing  the  cargo;  and  they 
found  that  the  goods  in  question  were  ov^  and  above  what 
the  defendant  was  entitled  to  have  brought  to  London  in 
the  ship.  His  Lordship  then  told  the  jury,  that,  although 
M essra  Nicol  &  Co.  had  no  authority  from  the  defendant 
to  put  the  goods  in  the  cabin,  yet  if  the  defendant,  on 
the  arrival  of  the  ship  in  Ei^land,  took  to  the  goods  as 
goods  brought  home  in  the  ship,  to  the  freight  of  which  he 
was  entitled,  he  was  bound  to  pay  what  would  amount  to 
a  fair  and  reasonable  rate  of  freight  from  Bombay  to  Lon- 
don; and  that  the  parties  w^re  not  bound  by  the  freight 
stipulated  for  in  the  charterparty.  A  verdict  was  found 
for  the  plaintiff,  with  2042b  14«.  damages. 

In  Hilary  Term  last  (January  IS),  BramweU  moved  for 
a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection. 
He  also  submitted  that,  by  the  terms  of  this  charterparty, 
the  whole  ship  was  demised;  that  it  must  be  under- 
stood as  an  agreement  by  the  shipowner  to  appropriate  to 
the  cargo  the  entire  ship,  with  the  exception  of  such  part 
as  was  necessary  for  the  crew  and  the  navigation  of  the 
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1852.        ship,  and  consequently  that  the  defendant  was  entitled  to 

MrrcHBfloN     load  the  cabin.     The  Court,   however,  were  clearly  of 

Nioot.        opinion,  that  as  no  mention  was  made  of  the  cabin,  it  was 

excepted,  and  that  the  question  upon  this  part  of  the  case 

had  been  properly  left  to  the  jury;  and  therefore  there 

ought  to  be  no  rule  on  that  point 

A  rule   nisi    having   been  granted  upon   the   oiher 
points, 

Crowder  and  Needham  shewed  cause  (April  24). — There 
was  evidence  in  support  of  the  defendant's  liability  to  pay 
freight  at  the  rate  of  11.  per  ton,  for  the  goods  with  which 
the  cabin  was  loaded.     It  may  be  admitted  that,  in  the 
first  instance,  the  goods  were  shipped  without  the  defend- 
antV  authority;  but,  upon  their  arrival  in  England,  he 
adopted  the  act  of  his  agents  abroad ;  and  although  it  may 
not  be  clear  whether  the  defendant  was  the  owner  of  the 
goods,  that  does  not,  under  such  circumstances,  affect  the 
plaintiff's  right  to  the  freight     The  defendant  adopted  the 
act  of  the  parties  who  placed  the  goods  on  board,  by  ac- 
cepting them,  by  charging  to  and  receiving  from  Messra 
Nicol  &  Co.  freight  at  the  rate  of  72L  per  ton,  and  by 
allowing  them  commission  upon  this  particular  transaction 
at  that  rate.    He  has,  therefore,  had  the  benefit  of  the 
shipment  of  the  goods,  and  the  plaintiff  is  entitled  to  re- 
tain the  verdict  for  the  amoimt  which  the  jury  have  found 
due  to  him.    These  goods  and  a  part  of  the  general  cargo 
were  alike  included  in  one  transaction  of  loan  to  the  East 
India  Company  on  the  bill  of  exchange,  drawn  by  the  Com- 
pany upon  the  defendant;  and  when  he  was  applied  to 
for  the  freight,  he  did  not  dispute  the  fact  of  his  liabi- 
lity, but  merely  contended  that  he  was  entitled  to  have 
these  goods  carried  at  the  same  rate  as  the  general  car- 
go.   The  actual  acceptance  of  the  goods,  although  after 
action  brought,  is  evidence  of  the  defendant's  adoption 
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of  the  act;  and  the  precise  period  at  which  such  evidence  1858. 

arises  is  whollj  immaterial  to  the  maintenance  of  the  ac-  mitcbbson 
tioa 
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BramweU  and  fVUles  in  support  of  the  rule  (May  24). — 
The  learned  Judge  was  incorrect  in  telling  the  jury,  that  the 
defendant  was  bound  to  pay  a  reasonable  rate  of  freight  for 
the  use  of  the  cabin.  The  goods  were  shipped  by  the  de- 
fendant's agents,  who  were  the  owners  of  them,  and  froq^ 
whom  alone  the  debt  was  due,  consequently  there  was  no 
consideration  for  a  promise  by  the  defendant  to  pay,  except 
by  the  delivery  of  the  goods  to  him.  But  that  is  not  the  lia- 
bility stated  in  the  declaration ;  and  in  fact  the  defendant 
did  not  obtain  possession  of  the  goods  until  after  the  ac«- 
tioh  was  commenced.  At  all  events,  the  transaction  does 
not  amount  to  a  contract  on  the  part  of  the  defendant  to 
pay  freight  upon  any  other  terms  than  those  stated  in  the 
charterparty.  He  accepted  the  goods  under  the  mistaken 
notion  that  the  cabin  was  included.  Sanders  v.  VanzeUer(a) 
shews  that,  even  where  by  the  terms  of  the  bill  of  lading 
goods  aredeliverable  to  the  consignee  on  payment  of  freight^ 
that  does  not  impose  upon  him  an  absolute  liability  to  pay; 
but  it  is  a  question  for  the  jury,  whether  or  not,  upon  the 
facts,  there  was  a  contract  by  him  to  pay  freight  The  de- 
fendant is  not  liable,  on  the  ground  of  ratification  of  the 
act  of  his  agents,  for  that  took  place  after  action  brought 
The  Statute  of  Frauds  afibrds  a  strong  illustration  of  the 
rule,  that  no  action  can  be  maintained  until  the  cause  of 
action  is  complete ;  for  although  that  statute  only  requires 
some  memorandum  in  writing  of  a  contract,  not  that  the 
contract  itself  should  be  in  writing,  nevertheless  a  memo- 
,randum  signed  after  action  brought  is  insufficient  to  sup- 
port it     It  should  have  been  left  to  the  jury  to  say,  whe- 

(a)  4  Q.  B.  260. 
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185S.        ther,  haying  regard  to  what  took  place  before  March,  1847, 
KiTOBuoN     the  defendant  ratified  the  act  of  his  agents. 

V. 

N«»^  Cur.  adv.  vnlt 

The  judgment  of  the  Court  was  now  delivered  hj 

Pollock,  C.  B. — This  was  a  rule  for  a  new  trial  The 
cause  was  tried  before  my  Brother  Martin  at  the  Sittings 
at  Guildhall  after  Michaelmas  Term  last,  when  a  verdiel 
was  found  for  the  plaintiff.  The  rule  was  obtained  on  the 
ground  of  alleged  misdirection.  There  were  two  objections 
insisted  on:  first,  that  the  defendant  was  not  liable  to  the 
demand  at  all ;  secondly,  that  the  action  wa3  brought  too 
soon. 

The  circumstances  were  these; — The  defendant  had 
chartered  a  ship  from  the  plaintiff  to  bring  home  a  cargo 
of  merchandise  firom  Bombay,  at  the  rate  of  Si.  Ss.  per  ton. 
The  chart^rparty  was  one  made  by  the  defendant,  not  for 
the  purpose  of  bringing  home  any  cargo  of  his  own,  but 
to  use  the  vessel  as  a  general  ship.  The  ship  was  at  Boinr 
bay,  and  cnrgo  was  put  on  board  by  the  agents  of  the  de- 
fendant, sufiicient,  as  the  jury  found,  to  fill  all  the  canying 
part  of  the  ship^  The  captain  of  the  ship  then  proposed 
to  fill  the  cabin,  and  bring  cargo  to  England  in  it  There 
was  contradictory  evidence,  between  the  captain  and  one 
of  the  defendant's  agents,  as  to  what  took  place  upon  the 
subject;  but  there  is  no  necessity  for  giving  an  opinion  as 
to  which  account  of  the  transaction  is  the  true  ona  The 
cabin  was  filled  with  goods.  They  were  the  property  of 
the  defendant's  agents,  and  were  consigned  to  him  fcnr  sale 
as  their  factor.  The  bill  of  lading  was  annexed  to  a  bill 
of  exchange  drawn  by  the  agents  upon  the  defendant, 
which  bill  of  exchange  was  sold  to  the  East  India  Company, 
with  the  bill  of  lading  annexed,  as  security  for  its  due  pay- 
ment, which  is  a  well-known  mode  of  dealing  with  such 
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bill&  The  ship  arriyed  safely  in  England  on  the  30th  of  1852. 
October,  1847,  and  the  goods  were  put  into  a  warehouse 
under  a  stop  for  freight  After  the  arrival,  the  plaintiff 
demanded  payment  at  the  rate  of  72.  per  ton.  The  de- 
fendant refused  to  pay,  insisting  that  he  was  entitled  to 
fill  the  cabin  as  well  as  any  other  part  of  the  ship,  at  the 
mte  of  31.  68,  per  ton.  He  himself  charged  his  agents  in  his 
accounts  with  the  freight  after  the  rate  of  7L  per  ton  for 
these  goods,  and  allowed  them  commission  for  procuring 
the  freight  for  him  at  the  rate  of  72.  The  dispute  conti- 
nuing, this  action  was  brought,  and  the  defendant  paid 
money  into  Court,  paying  for  the  cabin  goods  at  the  rate 
of  SL  68.  per  ton.  At  the  trial,  there  was  a  question  whether 
the  goods  could  not  have  been  brought  home  in  the  cargo 
part  of  the  ship.  The  jury  (as  has  been  already  observed) 
found  this  against  the  defendant,  and  no  complaint  is  made 
at  this  findiug.  It  was  also  contended,  that  the  agents  had 
no  authoriiy  to  make  a  contract  for  the  defendant  to  bring 
home  their  goods  under  the  only  authority  which  they  pos- 
flessed,  viz.  a  letter  from  the  defendant.  The  Judge  was  of 
this  opinion ;  but  he  told  the  jury,  that  if  the  agents  at  Bom- 
bay, although  they  had  no.  authority  from  the  defendant, 
^iev<ertheless  acting  as  if  they  had,  put  the  goods  into  the 
cafcin,  and  the  defendant,  upon  the  ^arrival  of  the  ship  in 
England,  took  to  these  goods  as  goods  brou^t  home  in 
the  ship,  to  the  freight  of  which  he  was  entitled,  he  wws 
bound  to  pay  the  plaintiff  the  rate  of  freight  payable  at 
that  time  for  goodA  from  Bombay  to  England;  and  that 
the  plaintiJT  was  not  confined  to  the  chartered  rate  of 
SL  68.  per  ton. 

We  think  the  dijoection  perfectly  right  The  defendant 
was  not  entitled  under  the  charterparty  to  fill  the  cabin 
^t  all,  but  he  insisted  upon  taking  and  did  take  ihe  benefit 
of  it,  and  actually  got  paid  71.  per  ton  in  respect  of  the 
freight  of  goods  carried  home  in  it    It  is  true,  he  insisted 
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1862.        that  he  had  a  right  to  have  the  benefit  -of  the  cabin  at 

MiTCHisoN  ^^  ^^'  P^^  ^^^9  ^^^  ^^  ^^  ^^  error,  and  had  no  such 
right  The  plaintiff  insisted  that  he  was  entitled  to  have 
paid  to  him  7L  per  ton,  which  he  alleged  the  anthoris* 
ed  agents  for  the  defendant  at  Bombay  contracted  to  pay. 
But  he  also  was  in  error,  because  we  think  the  agents 
at  Bombay  were  not  authorised  to  make  the  contract^ 
even  if  they  did  make  it,  as  to  which  there  was  contra- 
dictory evidence.  What  is  then  the  legal  consequence? 
Why,  that  the  defendant  must  pay,  in  respect  of  the  be* 
nefit  obtained  by  him,  the  fair  value  of  such  benefit,  or, 
in  other  words,  the  current  rate  of  freight  at  the  time 
of  the  loading  on  board  at  Bombay,  which  is  what  the 
jury  have  found  him  to  be  liable  to,  under  the  direction  of 
the  Judge. 

The  second  objection  was,  that  the  action  was  brought 
too  soon.  This  arose  upon  a  piece  of  evidence  given  by 
the  plaintiff,  as  follows: — ^The  bill  of  lading,  as.  has  been 
observed,  was  pledged  to  the  East  India  Company.  AAer 
the  action  was  brought,  the  bill  of  exchange  having  been 
paid,  the  defendant  obtained  possession  of  the  bill  of  lading 
from  the  East  India  Company,  and  the  goods  were  trans- 
ferred to  his  name  at  the  dock  warehouse;  and  it  was  in- 
sisted that,  until  he  got  possession  of  the  goods,  he  was 
not  liable,  and  that  at  all  events  there  was  a  misdirection 
to  the  jury  as  to  this  point 

The  possession  of  the  goods,  which  the  defendant  then 
obtained,  was  actual  possession  for  the  piirpose  of  sale  as 
factor  for  his  Bombay  agent;  but  the  possession  or  taking 
to  the  goods  which  rendered  him  liable  to  the  freight  was 
the  taking  to  the  goods  and  cargo  brought  home  for  him 
in  the  cabin  of  the  ship  for  the  purpose  of  obtaining  the 
freight,  and  was  wholly  irrespective  of  the  actual  posses- 
sion obtained  after  the  action  brought  This  was  the  tak- 
ing to  which  the  learned  Judge  directed  the  attention  of 
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the  jury,  and  T«e  think  that  the  jury  acted  under  no  mis-        1852. 
apprehension  on  the  subject.  Mitchsson 

The  rule  will  therefore  be  dischai^ed,  and  our  judgment 
will  be  for  the  plaintiff 

Rule  discharged. 
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MEMORANDUM, 

In  the  following  Vacation,  Robert  Matthews  and  Ralph 
Thomas,  of  the  Middle  Temple,  Esquires,  were  respective- 
ly called  to  the  degree  of  the  coif,  and  gave  rings  with  the 
motto  "  Hoc  age," 
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PRINCIPAL     MATTERS. 


ACCOUNT  STATED. 
See  Leoact. 

AFFIDAVIT. 
See  Ihspectiok  of  Documents^  (2). 

SembiUf  that  an  affidavit  sworn  be- 
fore the  Deemster  in  the  Isle  of  Man 
cannot  be  used,  unless  it  be  shewn 
that  he  has  power  to  administer  an 
oath.     Cro88  v.  CheehMre^  43 

AGREEMENT. 

See  CONSIDERATIOK. 

Pabtisb  to  Action^  (2). 

ANNUITY. 
See  Money  Paid,  (1). 

APPEAL. 

See  CouiiTY  Coubt  (S).  3. 
Poor  Rate. 

ARBrrRATION. 
See  EviDENGE,  (6). 

(1).  BTdofrgement  of  Time, 
A  cause  was  referred  to  arbitra- 


tion in  1846;  the  parties  delayed  to 
proceed  with  the  reference,  and  the 
arbitrator  did  not  enlarge  the  time 
beyond  Easter  Term,  1850.  The 
Court  refused  to  enlarge  the  time 
under  the  3  <k  4  Will  4,  c.  42,  to 
Michaelmas  Term,  1852,  the  defend- 
ants refusing  to  accede  to  such  en- 
largement   AndreiM  v.  Eaiton,  221 

(2).  Validity  qfAteard. 

I  1.  Upon  a  reference  by  a  Judge's 
order,  where  the  costs  of  the  refer- 
ence and  award  are  to  be  in  the  dis- 
cretion of  the  arbitrator,  and  the 
order  contains  the  usual  clause,  that 
the  order  may  be  made  a  rule  of 
Court,  and  the  order  is  afterwards 
made  a  rule  of  Court,  and  the  arbi- 
trator awards  the  costs  to  be  paid  by 
one  of  the  parties,  to  he  kuoed  by  em 
officer  of  the  CawH,  the  award  is  good, 
although  no  cause  was  pending  at 
the  time  of  the  order  of  reference. 

Where  one  of  the  matters  in  dif- 
ference between  A.  and  B.,  the  par- 
ties to  a  submission  to  arbitration, 
was,  whether  at  the  time  of  the  sub- 
mission on  a  day  therein  named,  a 
copartnership  existed  between  them; 
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and  if  it  ever  did' exist,  whether  the 
same  had  been  put  an  end  to;  and, 
if  BO,  at  what  time  and  on  what  day; 
and  the  arbitrator  found  hj  his 
award  that,  if  any  copartnership 
ever  existed  between  them,  the  same 
was  dissolved  and  put  an  end  to'  by 
mutual  consent  and  agreement  on  a 
certain  day  (subsequent  to  that  men- 
tioned in  the  submission),  and  that 
nothing  was  due  from  A.  to  B.  in 
respect  of  profits: — ffddy  that,  as 
the  arbitrator  did  not  find  whether 
the  copartnership  did  exist  or  not, 
the  award  was  bad.  JBhear  v.  ffar- 
radine,  269 

2.  A.,  on  the  one  part,  and  B.  <fe 
0.  on  the  other,  mutually  referred 
their  differences  to  two  arbitrators, 
who  awarded  de  pnemissis  that  B. 
should  pay  to  one  of  the  arbitrators 
a  sum  of  money,  and  that  he  should 
immediately  on  receipt  thereof  pay 
it  over  to  A. : — ffeld,  in  the  Exche- 
quer Chamber,  that,  if  the  subject- 
matter  of  the  award  was  a  separate 
difference,  it  was  clearly  good;  and 
that,  if  it  was  a  joint  matter,  the 
award  was  good  as  regards  B.,  since 
he  could  not  object  to  the  omission 
to  adjudicate  on  C.'s  liability. 

Also,  that  the  direction  to  pay  the 
money  to  the  arbitrator  did  not 
vitiate  the  award,  as  it  sufficiently 
appeared  that  the  payment  was  for 
the  benefit  of  one  of  the  parties. 
Wood  V.  Adeock,  468 

3.  Where  matters  in  difference  in  a 
cause  involving  several  issues  are  re- 
ferred to  arbitration,  the  costs  of  the 
cause  to  abide  the  event,  the  award 
is  good  notwithstanding  there  is  no 
bpecific  finding  on  each  issue,  if  it 
appear  by  necessary  intendment  that 
the  arbitrator  has  disposed  of  all  the 
issues. 

Semble,  that  it  is  otherwise  where 
the  reference  is  of  the  cause  and  also 


of  matters  in  diff^nenoe.    B^un^phrm^ 
V.  Fearoe,  696 


(3).   Under  Lands  Clauges 

tion  Act. 

Where  parties  agree  to  refer,  in 
pursuance  of  the  arbitratioin  clauses 
of  the  8  &  9  Vict,  a  18,  a  qaeBticm 
of  disputed  oompensation  for  land  re- 
quired by  a  Railway  CompanTy  and 
the  appointment  of  an  arbitrator  on 
the  part  of  the  Company  is  Big;ned  by 
their  secretary,  an  award  made  andN- 
that  submission  is  valid,  notwithstand- 
ing all  the  preliminary  forms  required 
by  the  statute  have  not  been  com- 
plied with,  those  forms  being  only  ne- 
cessary where  the  arbitration  is  com- 
pulsory. CcUins  V.  The  South  Staf- 
fordshire Railway  Company^  5 


ARREST. 

An  attorney's  clerk  is  not  privi- 
leged from  arrest  whilst  going  to  a 
Judge's  chambers  for  the  purpose  of 
there  conducting  the  attorney  s  busi- 
ness.    FhiUips  V.  FouTid,  881 


ASSIGNMENT. 
See  Insolvent  Debtor,  (1),  (2). 

ATTACHJ^fENT. 

1.  A  bailiff  went  to  the  premises  of  a 
defendant,  and  seized  the  goods  there 
under  a  fi.  fisL  The  goods  were  in 
possession  of  a  claimant,  who  had  ad- 
vertised them  for  sale  on  the  follow- 
ing day.  The  sheriff  thereupon  ob- 
tained an  interpleader  summons,  and 
served  it  upon  the  claimant  before 
the  sale.  The  claimant  nevertheless 
proceeded  with  the  sale^  and  the  goods 
were  removed  by  his  direction,  not- 
withstanding the  opposition  of  the 
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sheriff's  officers;  on  the  following 
day,  the  interpleader  summons  was 
heard  and  dismissed,  on  the  ground 
that  the  goods  were  not  in  the  she- 
riff's possession.  The  claimant  was, 
in  fact,  entitled  to  the  goods  under  a 
bill  of  sale. 

On  motion  for  an  attachment 
against  the  claimant  for  a  contempt 
of  Court  in  carrying  away  the  goods : 
— Hddj  that  he  was  justified  in  so 
doing,  the  goods  being  his  property, 
although  the  interpleader  summons 
was  not  disposed  of. 

A  sheriff  who  intends  to  levy  may, 
before  actual  seizure,  apply  for  relief 
under  the  Interpleader  Act.  Day  v. 
Carr,  883 

2.  The  governor  of  a  prison,  in  com- 
pliance with  an  order  of  the  visiting 
justices,  refused  to  allow  the  process 
of  this  Court  to  be  served  upon  a  pri- 
soner undergoing  a  criminal  sentence. 
The  Court  granted  a  rule  nisi  for  an 
attachment  iigainst  the  governor,  on 
the  condition  that  the  rule  was  not 
to  be  served  or  acted  upon,  unless  he 
persisted  in  refusing  to  allow  service. 
Danaon  v.  Le  Capelain,  667 


ATTORNEY. 
See  Pleading,  I,  (1). 

(1).  Payment  of  Money  pfMrsuant  to 
Undertaking, 

A.,  an  attorney,  having  been  em- 
ployed by  a  former  client  of  B.,  in 
consideration  of  the  latter  handing 
him  over  the  papers  in  the  cause, 
wrote  as  follows : — "  Out  of  any  mo- 
nies which  I  may  receive  on  this  or 
any  other  proceeding  on  the  plaintiff^s 
account,  1  will  hand  you  such  balance 
as  may  remain  due  of  your  bill  of 
costs,  as  settled  at  9/. : — Held,  that  A. 
was  bound  to  pay  B.  out  of  the  first 
monies  A.  received  on  account  of  the 


client,  and  not  out  of  the  surplus  after 
deducting  his  own  costs.  TJwrratt  v. 
Trevor,  161 

(2).  Obligation  to  carry  on  Suit, 

As  a  general  rule,  an  attorney  or 
solicitor,  retained  to  conduct  a  suit, 
is  under  the  obligation  to  carry  it  on 
to  its  termination,  and  he  cannot  sue 
for  his  bill  of  costs  until  that  period 
has  arrived.  He  may,  however,  give 
a  reasonable  notice  to  his  client  to 
supply  him  with  adequate  funds;  and, 
in  case  of  refusal,  he  may  sue  him  for 
his  costs.  The  retainer  is  also  de- 
termined by  the  death  of  the  client. 

A  solicitor  was  retained  in  a  Chan- 
cery suit  in  which  his  client  was  a 
defendant,  and  an  order  was  made  by 
the  Court  that  a  supplemental  bill 
should  be  filed,  to  make  certain  per- 
sons, next  of  kin,  parties  to  the  suit ; 
no  decree  was  ever  made,  nor  was 
there  any  further  step  taken  in  the 
suit.  Upwards  of  ten  years  after 
this  order  had  been  made,  the  solici- 
tor's client  died : — Held,  in  an  action 
by  the  solicitor  against  the  repre- 
sentative of  the  client  for  his  bill  of 
costs  up  to  the  time  when  the  order 
was  made,  that  the  debt  was  not 
barred  by  the  Statute  of  Limitations. 
Whitehead  v.  Lord,  691 

(3).  Privileged  CommtmiccUion. 

1.  The  plaintiffwas  employedby the 
defendant  as  her  attorney  in  winding- 
up  the  affiiirs  of  her  late  husband,  of 
whom  she  was  executrix.  In  the 
course  of  that  business,  the  plaintiff 
requested  the  defendant  to  let  him 
have  a  statement  of  the  debts  of  her 
late  husband,  and  what  had  been 
paid,  in  order  to  prepare  a  case  for 
counsel  The  defendant,  in  conse- 
quence, sent  to  him  an  account-book, 
which  contained  an  item  of  interest 
paid  on  a  promissory  note  given  by 
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her  to  the  plaintiff  for  money  ftd* 
vanoed: — Udd,  that  the  acoonnt- 
book  was  a  privileged  oommnnica* 
tion,  and  therefore  the  plaintiff  could 
not,  in  an  action  on  the  note,  give  in 
evidence  the  item  of  interest  paid,  in 
order  to  defeat  the  Statute  of  limit- 
ation& 

A  Judge  at  Nicd  Priua  is  bound  to 
to  try  a  collateral  issue,  where  the  re- 
ception of  evidence  depends  on  a 
pieliminary  question  of  fiict.  Clea/oe 
V.  Jone8^  421 

2.  The  relation  of  attorney  and  cli- 
ent prevents  the  former  fi:om  disclos- 
ing any  communication  made  to  him 
in  the  ordinaiy  course  of  his  employ- 
ment, and  on  the  fisdth  of  the  confi- 
dence which  the  client  reposes  in  his 
legal  adviser.  But  the  privilege  does 
not  extend  to  matters  of  fiict,  which 
the  attorney  knows  by  any  other 
means  than  by  confidential  commu- 
nications with  his  client^  though,  if 
he  had  not  been  employed  as  attor* 
ney,  he  probably  would  not  have 
known  them. 

Thus,  in  an  action  on  a  bill  of  ex- 
change, to  which  the  defendant  plead- 
ed that  the  bill  was  given  for  a  gam- 
ing debt;  and  it  was  deposed,  that 
the  only  bill  which  had  been  given 
by  the  defendant  was  that  upon  which 
the  action  was  brought;  and,  after  a 
request  then  made  to  the  pbdntiff  to 
produce  the  bill,  the  plaintiff^s  attor- 
ney was  called  on  the  part  of  the  de- 
fendant^ and  asked  whether  he  then 
had  the  bill  with  him  in  Court: — 
Hddf  that  the  attorney  would  not  be 
guilty  of  any  breach  of  professional 
confidence  in  answering  the  question, 
and  that  it  was  admissible.  Dwyer 
V.  CijUinB,  639 


ATTORNETS  CLERK. 
See  Arrist. 


I 


AVOWRY. 

See  Replevik,  (1),  (2). 

AWARD. 

See  Abbitbation,  (2). 

BAILMENT. 

See  MOBTTGAGE,  (2). 

Plbaoikg^  IL  (1). 

BANKER.  . 
See  Chbqub. 

BANKING   COPARTNERSmP. 
See  Plbabimo,  XL  (4). 

BANKRUPT. 
See  MoBTOAOE^  (2). 

A  bankrupt^  beforo  the  act  of  bank- 
ruptcy, deposited  certain  timber  trees 
with  the  defendants,  to  be  kept  by 
them  upon  their  whar^  and  to  be  de- 
livered upon  payment  of  wharfii^ 
fees.  On  the  7th  of  February^  1848, 
a  fiat  in  bankruptcy  issued  against  the 
bankrupt^  and  he  was  duly  adjudged 
a  bankrupt.  On  the  9ih  of  Febnaiy, 
1848,  tlw  official  assignee  was  vp- 
pointed.  In  Febrnaiy,  1849,  the 
creditors'  assignees  were  i^pointed. 
After  the  appointment  of  the  ofiictal 
assignee^  and  before  the  appointment 
of  the  creditorB*  assignees^  and  witli- 
out  having  obtained  the  consent  of 
the  former,  the  bankrupt  sold  the 
timber,  and  ordered  the  defendants 
to  deliver  it  to  the  purchasers;  and 
the  defendants,  who  had  no  notice  of 
the  act  of  bankruptcy,  or  of  the  -fial^ 
or  of  the  adjudication,  immediately 
upon  the  receipt  of  the  order 
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ed  the  timber  to  the  purchaaen.  The 
adjudication  was  not  notified  in  the 
Gazette  until  the  13th  of  February, 
1849: — Hddf  first,  that  the  issuing 
of  the  fiat  was  not  of  itself  notice  of 
the  act  of  bankruptcy ;  and  secondly, 
that^  by  the  words  in  the  84  th  section 
of  the  6  Gea  4,  a  16,  ''goods  belong- 
ing to  any  bankrupt^**  are  to  be  un- 
derstood goods  which  belonged  to  the 
bankrupt  at  the  time  they  were  de- 
posited in  the  possession  or  custody 
of  the  person  or  body  corporate  de- 
liyering  them,  and  which  goods  would 
haye  continued  to  be  his  property,  if 
an  act  of  bankrupt<y  had  not  occur- 
red; and  therefore  that  the  defend- 
ants were  protected  by  that  section, 
as  they  had  deUvered  the  goods 
without  notice  of  the  act  of  bank- 
ruptcy. 

The  dedlaration  stated  that  the  cre- 
ditors' assignees  were  possessed  of  the 
goods  at  the  time  of  the  alleged  con- 
version:— QucBre^  whether  such  alle- 
gation was  supported  by  evidence, 
which  shewed  that^  at  the  time,  the 
creditors*  assignees  had  not  been  ap- 
pointed. Canncvn  v.  The  South  Ecui^ 
em  Railway  Ccmpcmy,  843 


BTLL  OF  EXCHANGR 

Ste  Landlord  and  Tenant,  (5). 
Usury. 

Notice  of  Diahonowr. 

In  an  action  by  the  first  indorsee 
of  a  bill  of  exchange  against  the 
drawer,  it  was  proved  that  the  plain- 
tiff wrote  a  letter  to  the  defendant, 
stating  the  bill  to  be  dishonoured, 
and  requiring  payment,  but  the  letter 
misdescribed  the'bill  as  drawn  by  J. 
H.  (the  acceptor),  and  accepted  by 
the  defendant : — Hdd,  that  the  letter 
contained  a  sufficient  notice  of  dis- 
honour.   Meitlersh  v.  Rippen,       578 


BILL  OF  LADING. 

See  Oarribb,  (2). 

Consignor  and  Oonsiqnbb. 


BILL  OF  SALR 
See  Insolvent  Debtor,  (3). 

BOND. 
See  County  Court,  (5). 

In  an  action  against  the  West- 
minster Improvement  Commission- 
ers, the  declaration  stated,  that  the 
defendants,  by  their  writing  obligi^ 
tory,  acknowledged  that  they,  by 
virtue  of  the  Westminster  Improve- 
ment Acts,  1845  and  1847,  were 
bound  to  P.  in  a  certain  sum,  subject 
to  a  condition  for  repayment^  which 
recited  ''that  by  virtue  of  the  said 
Acts,  the  defendants  were  authorised 
to  borrow  any  sum  of  money  for  the 
purposes  of  the  Acts,  and  to  secure 
the  same  by  their  bonds;  and  that 
the  defendants^  in  pursuance  of  the 
Acts,  had  borrowed  of  P.  5000^.,  for 
enabling  them  to  carry  the  purposes 
of  the  Acts  into  execution."  The  de- 
claration then  stated,  that  P.,  accord- 
ing to  the  provisions  of  the  West- 
minster Improvement  Act,  assigned 
the  bond  to  the  plaintiff;  and  alleged 
as  a  breach  the  nonpayment  to  the 
plaintiff  of  interest.  Seventh  ple% 
that  the  defendants  did  not^  in  pur- 
suance of  the  said  Acts,  borrow  of  P. 
the  said  sum  for  enabling  them  to 
carry  the  purposes  of  the  Acts  into 
execution,  nor  was  the  same  lent  by 
P.  for  that  purpose;  and  that  the 
writing  obligatory  was  not  made  by 
the  defendants  for  securing  the  pay- 
ment of  any  sum  of  money  borrowed 
by  the  defendants  for  the  purposes  of 
and  under  the  powers  and  provisions 
of  the  Acts.  Eighth  plea,  that  C.  M. 
and  W.  M.  were  entitled  to  receive 
from  the  defendants  certain  bonds; 
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and  that  P.  and  A.  conspired  to  ob- 
tain to  the  nee  of  P.  thoee  bonds,  and 
to  cheat  and  defraud  C.  M .  and  W.  M. 
thereof;   and,  in  pursuance  of  such 
conspiracy,  bv  fiaad  and  covin  prac- 
tised upon  C.'  M.  and  W.  M.,  cauaed 
and  procured  them  to  contract  with 
P,  that  he  should  have,  and  that  they 
should  cause  to  be  delivered  to  him, 
the  bonds  to  which  they  were  so  en- 
titled;   that  P.  and  A.,   in  farther 
pursuance  of  the  conspiracy,  and  by 
means  of  the  said  fraud  and  covin, 
did  cause  and  procure  C.  M.   and 
W.  M.  to  request  and  direct  the  de- 
fendants to   midte  and  deliver  the 
bonds  to  which  C.  M.  and  W.  M. 
were  BO  entitled,  and  amongst  others 
the  bond  in  the  declaration  mention- 
ed, to  P.  as  the  obligee  thereof  in- 
stead of  C.  M.  and  W.  M.     ThatP. 
and  A,,  in  farther  pursuance  of  the 
conspiracy,  and  by  means  of  the  fraud 
and  covin,  caused  and  procured  the 
defendants  to  deliver  the  bond  in  the 
declaration  mentioned  to  P.,  of  which 
premises  the  plaintiff  had  notice ;  and 
that  afterwards,  C.  M.  and  W.  M. 
required  the  plaintiffii  not  to  pay  the 
bond.     General   demurrer   to   these 
.pl&e:—Sdd,  that  the  seventh  plea 
was  bad,  on  the  ground,  first,  that 
the  Westminatar  Impr*ivement  Act, 
1845,  enabled  the  Commissioners  to 
borrow    any  sum  of  money  which 
"  they  should  judge  nooeasary  for  the 
purposes  of  the   Act."      Secondly, 
that  the  defendant*  were  estopped 
by  the  redtab  of  the  bond  frwm  de- 
nying that  the  money  was  in  feet 
borrowed  for  those  purpoeee. 
.  Held,  also,  that  the  eighth  plea 
did  not  discloee  any  defence  at  law 
■^  it  that  the  only  pe- 
Court    of    equity. 
'eHmimtar  Im^row- 
m*.  780 


BOROtfGH  RATE. 

BOROUGH  COURT  OF  MAN- 
CHESTER. (8  t  9  Vict.  c.  cilv-) 
See  NoncK  of  Acnos. 

BOROUGH  RATE. 
(1).  Vdidiiy  iif  RaU. 
The  councU  of  the  borough  rf  Ii<A- 
field,  previously  to  making  •tx"^^ 
rate,  ^e  an  estimate  «ndfr  the  6  A 
6  Will  +,  a  76,  s.  92,  which  ertmute 
oontainod  (amongst  othere)  tbe  two 
following  items:— "CompeMation  to 
the  late  town  clerk,  three  yean  and 
ahal£  1051. 14».  lOA;  lawexpenaea, 
800f."    The  first  of  theae  items  was, 
u  it  expressed,  an  award  of^P?^ 
eation  to  a  former  town,  clerk,  who 
bad  been  dismissed  from  hia  ataatioii 
by  the  corporation.    The  second  itM. 
had  been  induded  in  the  ««timate  to 
meet  the  demand  of  the  attorney  to 
the  corporation  for  costs  and  di^irse- 
ments.     The  attorney  had  p»d  the 
sum  of  467t  to  a  party,  to  save  the 
corpoiation  from  an  execution,  and 
this  snm  was  one  of  the  items  m- 
cluded  in  the  charges  as  a  dishmae- 
ment     At  the  Ume  the  eatimatewas 
made,  the  attorney  had  not  debv««d 
any  signed  bill  of  costs  to  the  awjo- 
ration.    The  council  afterwards  made 
a  borough  lato,  which  included  the 
sums  so  mentioned  in  the  eatim^ 
At  a  meeting,  which  waa  no*  a  pubbe 
one,  the  borough  cooncil   made  »n 
order,  which  directed  the  oversoersd^ 
certain  parishes  within  the  bwou^ 
to  pay  the  proportions  aaseeeed  upon 
their  parses  out  of  the  poor  rates 
made  and  coUected ;  and   they  alao 
issued  a  warrant  to  their  treasMfr, 
commanding  him,  within   100  days 
Jrom  the  date  thereof,  to  demand  bam 
the  overseers  the   said  proportions. 
The  treasurer  iffiued  his  precept  to 
the  overseers,  requiring  them,  within 
100  days  (^^  rt«  receip*  thereto  to  i»y 
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the  proportiaiui  out  of  the  poor  rates 
made  and  ooUected,  or  to  be  made  and 
collected.  A  warrant  was  issned  by 
the  defendants^  one  of  whom  was  the 
Mayor  of  Lichfield,  and  both  juRtices 
of  the  borough,  against  an  overseer 
who  had  not  paid  the  proportion 
assessed  in  his  parish.  This  warrant 
contained  the  venue  in  the  margin, 
and  directed  a  certain  sum  to  be 
levied  by  distress  of  the  plaintiff's 
goods,  and  provided,  that  "i^  within 
the  space  of  five  days  next  after  such 
distress  by  you  taken,  the  sum  of  &c. 
shall  not  be  paid,  then  you  do  sell  the 
said  goods;  and  concluded  thus: — 
''Given  imder  our  hands  and  8eal% 
and  under  the  corporate  seal  of  the 
said  borough  and  city.  T.  T.  (l.  s.), 
M.  B.  M.  (l.  &),  Justices  of  the  said 
borough  and  city ;  Thomas  (corpora- 
tion seal)  Johnson,  Mayor."  The  de- 
fisndant  Johnson  was  not  stated  in 
the  body  of  the  warrant  to  be  mayor 
of  the  borough : — 

Belc^  on  error,  by  the  Court  of 
Exchequer  Chamber: 

First,  that  the  rate  was  valid;  as 
a  borough  rate  need  not  be  made  in 
imblia 

Secondly,  that  the  items  of  lOo^. 
and  800^  could  not  be  considered  as 
hf^one  expenaeSf  so  as  to  make  the 
rate  retrospective  with  regard  to 
them,  as  the  questions  relating  to  the 
first  item  were  under  litigation  at  the 
time  of  the  making  of  the  rate;  and 
that,  as  to  the  second  item,  the  coun- 
cil were  justified  in  treating  such  ex- 
penses as  not  actually  incuned  before 
the  delivery  of  the  solicitor's  bill;  and 
as  the  rate  was  good  upon  the  face  of 
it,  and  the  overseer  (the  plaintiff)  had 
not  appealed  against  it,  he  could  not 
object  to  it  as  against  the  defendants. 

Thirdly,  that  the  variance  between 
the  precept  of  the  treasurer  and  the 
warrant  of  the  mayor  as  to  the  time 
of  payment  was  immaterial ;  and,  at 
all  events,  that  the  plaintiff  could  not 


complain  of  it,  as  he  had  thereby  a 
further  time  for  payment  given  him. 

Fourthly,  tliat  the  plaintiff  was 
liable  to  have  his  goods  seized  as  a 
distress,  although  he  was  out  of  office 
before  the  distress  warrant  was  exe- 
cuted, as  he  was  the  offender  under 
the  65  Geo.  3,  c.  51,  which  provides 
that  the  offender*s  goods  shall  be 
seized,  and  gives  the  existing  over- 
seers power  to  make  a  rate  to  reim- 
burse him. 

Fifthly,  that  the  fact  of  the  war- 
rant of  distress  being  under  the  hands 
and  seals  of  the  two  defendants  as 
justices,  did  not  prevent  the  warrant 
from  being  the  warrant  of  one  of 
them  as  mayor,  the  warrant  having 
his  signature  and  the  corporate  seiS 
attached  to  it.  Jonea  y.  Johnson^  452 

(2).  County  Oad. 

The  4  Geo.  4,  c.  64,  s.  48,  does  not 
exempt  a  county  gaol  situate  in  a 
borough  from  borough  rates.  That 
section  merely  affects  the  jurisdic- 
tion of  the  county  justices. 

By  43  Geo.  3,  c.  cxxviiL,  &  59, 
(An  Act  for  the  improvement  of  the 
town  of  Bedford),  passed,  inter  aha, 
for  the  purpose  of  keeping  the  streets 
of  the  town  in  repair  and  lighted,  a 
certain  sum  was  to  be  assessed  upon 
all  halls,  gaols,  churchyards,  &c.,  with- 
in the  town  of  Bedford,  "for  every 
yard  running  measure  of  the  length 
in  front  of  such  halls,  gaols,**  &c, : — 
Held,  that,  notwithstanding  the  4 
Greo.  4,  c.  64,  a  48,  the  county  gaol 
was  liable  to  the  pajrment  of  the  rate ; 
and  that  every  part  of  the  building 
which  abutted  on  a  public  street  was 
to  be  included  in  the  measurement; 
and  therefore,  that  the  sides  and  back 
parts  of  the  gaol  which  abutted  on 
public  streets  were  to  be  included  in 
such  calculation.  The  Justices  of 
Bedfordshire,  Appdlants,  v.  The 
Commissumers  for  the  Improvement 
of  Bedford,  BesponderUs,  658 
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(3).  Infirmary, 

A  local  Act  imposed  a  certain  rate 
on  ^  all  halls,  gaols,  chapels,  meeting- 
houses, schools^  almshouses,  and  other 
public  buildings,  churchyaids,  chapel- 
yards,  and  meeting-house  yards,  for 
every  yard  running  measure  of  the 
length  in  front  of  such  halls^  gaols, 
chapels,"  &a  An  Infirmaiy  for  sick 
pcovoni^  supported  by  yolimtary  con- 
tributions^ stood  "within  its  own 
grounds^  the  principal  entrance  to 
which  was  on  the  south  east  side 
from  a  public  highway;  there  was 
also  an  entrance  on  the  iiorth  west 
side  from  a  public  road  by  a  private 
avenue  through  pasture  land  not  oc- 
cupied by  the  governors  of  the  In- 
firmaiy,  and  on  the  north  east  side  it 
was  bounded  by  a  public  footway 
which  extended  beyond  its  grounds 
along  the  pasture  land  up  to  the 
above-mentioned  public  road,  but 
there  was  no  entrance  from  this  foot- 
way to  the  Infirmary: — Held,  firsts 
that  the  Infirmaiy  was  a  ''public 
building**  within  the  meaning  of  the 
statute ;  secondly,  that  the  rate  ought 
to  be  assessed  according  to  the  run- 
ning measure  on  the  whole  of  the 
south  east  side,  and  on  so  much  of 
the  north  east  side  as  the  footpath 
extended  in  frx>nt  of  the  grounds  of 
the  Infirmary,  but  not  beyond,  or  on 
the  north  west  side.  Ga&emora  oj 
Be^ybrd  Ififomuvry^  App,  v.  Commia- 
Burners  of  Bedfcrdy  Reap.^  768 

(4).   Union  Workhouse. 

The  34  Geo.  3,  c.  xcviiL  enabled 
the  directors  of  the  poor  of  Bedford 
to  erect  a  workhouse,  and  enacted, 
that  all  buildings  erected  by  virtue 
of  that  Act  shoxSd  be  fne  from  ''all 
parochial  and  parliamentaiy  taxes:" 
— ITddf  that  a  workhouse  erected 
under  the  provisions  of  that  Act  was 
liable  to  be  assessed  under  the  43 
Geo.  3,  c.  cxxviii.,  which  imposed  a 


rate  on  public  buildings  for  tiie  i 
provement  of  the  town  of  Bedlbfd. 
Guardiam  o/Foor  o/Beti^prd  Unkm, 
App.  V.  CommMsdonert  of  Btdfotrd, 
Rwp.,  777 

CANAL  COMPANY-  (33  Geo.  3, 
a  Ixxv.,  58  Gbo.  3,  c.  xvi) 

iSk  Waxebooubsb. 


CARRIER. 

(1).  Cimiiract  limUing  RespovuiiAUtif  of 
Rmhoay  Company. 

1.  The  pkintifrd^veredat  Bristd 
to  the  defendants  (a  Railway  Com- 
pany) certain  goods^  and  took  from 
them  a  receipt  note,  which  stated 
that  the  goods  were  received  to  be 
conv^ed  by  the  Company  aa  below, 
and  on  the  conditions  stated  on  Hie 
other  side.     Then  followed  a  state- 
ment that  "  Bristol  "^  was  the  staAaos 
from  which,  and  "  Faddington*  the 
station  to  which,  the  goods  were  to 
be  carried,  and  that  the  plaintiff's  ad- 
dress was  at "  Brompton.**  Oneofthe 
conditions  stated,  that  goods  address- 
ed to  consiimees  resident  beyond  the 
hnmediitte^ciiuty  of  the  oLpany's 
€k>ods  Stations,  would  be  forwarded 
by  public  carrier  or  otherwise,  as  a^ 
portunity  might  offer;  but  that  the 
delivery  of  the  goods  by  the  Com- 
pany would  be  considered  as  com- 
plete, and  the  responsibility  of  the 
Company  cease,  when  sach  carriers 
received  the  goods;   and   tJiat  the 
Company  would  not  be  responsible 
for  loss  or  damage  to  goods  beyond 
the  limits  of  their  railway.   The  goods 
in  question  were  safely  conveyed  by 
the  defendants  to  their  London  ter- 
minus at  Paddington,  and  there  given 
over  to  a  person  specially  appointed 
by  them  for  the  collection  and  deli- 
very of  goods;  and,  through  the  ne- 
gligence of  his  servant,  were  damaged 
on  their  delivery  at  the  plaintiff's 
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houBB  at  Brompton.  The  defendants 
made  one  entire  charge  Ibr  the  car- 
riage from  Bristol  to  Brompton: — 
Sddy  that  the  defendants  were  not 
liable  for  the  dami^;  and  oonse- 
<|nently,  a  declaration;  which  stated 
that  they  as  common  carriers  receiv- 
ed the  goods  to  be  carried  from  Bria- 
tol  to  Brompton,  could  not  be  sup- 
ported. FiAoUa  v.  Thb  GhnaA  Wettem 
BaUway  Comptmy^  699 

2.  A  contract  entered  into  with  a 
common  carrier  by  the  party  who  de- 
livers goods  to  be  conveyed,  by  which 
contract  the  carrier  is  exempted  from 
all  liability  fer  any  loss  occasioned  by 
his  negligence^  is  binding  upon  both 
parties. 

A  declaration  stated,  that  the  de- 
fendants were  the  owners  of  a  certain 
Bailway,  and  that  they  conveyed 
horses  and  cattle  thereon  as  common 
carriers;  that  the  plaintiff  delivered 
to  the  defendants  a  horse,  to  be  car- 
ried by  them  for  hire  on  their  Bail- 
way  firom  A«  to  B.,  subject  to  certain 
conditions  assented  to  by  the  plain- 
ti£^  and  contained  in  a  notice  at  the 
foot  of  the  ticket  of  the  defendants' 
Company  for  the  conveyance  of  the 
horse;  which  ticket  stated  that  it 
was  issued  subject  to  the  owm^s  Uxk- 
ing  all  risks  qfcanveya/nce  whatsoevery 
as  the  Compcmy  would  not  be  reaponr 
eibUfor  tmy  injury  or  damage  {how- 
Moeoer  oauaed)  occurring  to  live  stock 
travelling  upon  their  line.  The  de- 
claration then  stated,  that,  whilst  the 
horse  was  in  the  custody  of  the  de- 
fendants, it  was  injured  by  the  horse- 
box, in  which  the  animal  was^  be- 
ing propelled  against  some  trucks, 
through  the  gross  negligence  of  the 
Company: — Held,  that  the  defend- 
ants had  engaged  to  cany  the  plain- 
tifTs  horse  under  a  special  contract, 
the  terms  of  which  were  contained 
in  the  notice;  and  that,  by  that  no- 
tice, the  plaintiff  had  agreed  that  the 
defendants  should  not  be  responsible 


for  such  a  losa^  although  it  were  oc- 
casioned through  their  negligence; 
and  consequentiy,  that  the  declara- 
tion was  bad  after  verdict. — Flatty 
B.,  dtdntante.  Carr  v.  The  Lan- 
cashire and  Yorkshire  Jtailway  Com- 
pany, 707 

(2).  Meamng  ofEaooeption  as  to  "Rob- 
bers, Dangers  ofRoads^  Ac 

The  defendants  received  from  the 
plaintiff  at  Panama  certain  goods  to 
be  delivered  in  London,  "  the  act  of 
€k>d,  the  Queen's  enemies^  pirates, 
robbers^  fire,  accidents  from  machi- 
nery, boilers,  and  steam,  the  dangers 
of  the  seas^  roads,  and  rivers,  of  what 
nature  or  kind  soever,  excepted." 
The  goods  were  carried  by  the  de- 
fendants across  the  Isthmus  of  Pana* 
ma  to  Chagrei^  where  they  were  ship- 
ped to  Southampton,  and  there  placed 
in  a  railway  truck,  from  whence  they 
were  secretly  stolen  in  the  course  of 
their  transit  to  London: — Hdd,  that 
this  was  not,  within  the  exception,  a 
loss  by  "  robbers^"  or  by  "  dangers  of 
the  roads;"  since  the  word  "  robbers" 
meant,  not  "  thieves,^  but  robbers  by 
violence;  and  "  dangers  of  the  roads" 
meant  dangers  of  marine  roads;  or, 
if  of  land  roads,  such  dangers  as  are 
immediately  caused  by  roads,  as  the 
overturning  of  carriages  in  rough  and 
precipitous  places.  De  Rothschild  v. 
The  Royal  MaU  Steam  Packet  Com- 
pony,  734 

CEBTIOBABI. 

See  CouMTY  Coubt,  (4).  4. 

A  plaint  having  been  entered  in  a 
county  courts  in  which  the  plaintiff 
claimed  ''  50^.  for  money  had  and  re- 
ceived, d^.,  and  on  an  account  stated," 
the  defendant  removed  the  cause  into 
the  superior  Court  by  certiorari,  ob- 
tained upon  an  affidavit,  which  stated 
that  difficult  questions  of  Liw  would 
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arise  on  the  trial  of  the  cause.  Upon 
an  application  to  qoaah  the  writ  of 
certiorari,  on  an  affidavit,  which  stat- 
ed that  the  plaint  was  issaed  for  the 
unliquidated  balance  of  a  partnership 
account,  and  that  no  difficult  quee- 
tions  of  law  would  arise  at  the  trial, 
the  Court  refused  to  interfere,  on  the 
ground,  first,  that  the  plaint  described 
the  daim  to  be  for  a  q[>ecific  and  liqui- 
dated account ;  and  secondly,  that  the 
Qourt  could  not  decide  upon  motion 
a  question  which  was  disputed  bj  the 
affidavits.     Beea  v.  WiUiamSy         51 

CHARTERPAKTY. 
See  Pbincipal  and  Agent. 


CHEQUE. 

The  crossing  of  a  cheque  payable 
to  bearer  with  the  name  of  a  banker, 
whether  made  by  the  drawer  or  the 
bearer^,  does  not  restrict  the  negotia- 
bility of  the  cheque  to  such  banker, 
or  to  a  banker  only;  but  ia  a  mere 
memorandum  that  the  holder  is  to 
present  it  for  payment  through  some 
banker. 

Such  crossing  is  made  as  a  protec- 
tion to  the  owner  of  the  cheque;  and 
the  payment  of  a  crossed  cheque  other- 
wise than  through  a  banker,  would 
be  strong  evidence  of  negligence,  if 
the  party  presenting  the  cheque  prov- 
ed not  to  be  the  lawful  owner  of  it. 

In  an  action  against  a  banker  for 
money  lent,  to  which  the  defendant 
pleaded  payment,  it  appeared  that 
the  plaintiff  had  drawn  on  the  defend- 
ant a  cheque,  and  crossed  it  thus — 
**  Bank  of  England,  for  account  of  the 
Accountant-GeneiaL"  A  party  to 
whom  this  cheque  was  given  struck 
out  the  crossing,  by  running  a  pen 
through  it,  leaving  it  however  per^ 
fectly  legible,  and  crossed  the  cheque 
a  second  time  with  the  name  of  his 
own  bankers,  G.  <fe  Co.,  and  paid  it 
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into  their  bank  to  the  credit  of  his 
own  account  The  cheque,  being  pte- 
sented  by  them  for  payment^  was  paid 
by  the  defendant,  who  charged  it  to 
the  debit  of  the  plaintiff's  aoooanl 
The  money  was  placed  by  G.  A  Co.  to 
the  credit  of  their  principal  in  his  ac- 
count with  them,  and  he  converted 
the  money  to  his  own  nae.  It  ^>- 
peared  that  the  Accountant-Gene- 
ral  would  not  receive  payment  by 
cheque  unless  drawn  on  the  Bank  of 
England  :—irc^c4  that  the  dream- 
stance  of  the  cheque  being  thus  doub- 
ly crossed  afforded  no  additional  evi- 
dence of  negligence  against  the  de- 
fendant.    BdUmy  v.  Marjanbamkg, 

389 

COAL  MINK 
See  Covenant. 

COMMITMENT. 
See  Vagrant  Act. 

CONSIDERATION. 

See  Guarantee,  (2). 

The  acceptance  by  a  creditor  of 
the  sole  and  separate  liability  of  one 
of  two  or  more  jcinl  debtors,  is  a  good 
consideration  for  an  agreement  to  dis- 
charge all  the  other  debtors  firom  lia- 
bility.    LyUi  v.  AuU,  669 

CONSIGNOR  AND  CONSIGNEE 

In  1845  the  defendanta,  commia- 
sion  agents  in  London,  wrote  to  the 
plaintifla^  merchants  at  Madras^  as 
follows : — 

^  At  the  request  of  Messrs.  E.  k 
L,  of  Glasgow,  we  beg  to  open  a  cre- 
dit in  your  favour  to  the  extent  of 
1500/.,  to  be  applied  to  the  execution 
of  an  order  they  have  given  you  for 
Madras  handkerchief,  and  for  cost  of 
which,  as  produced,  you  may  draw  on 
us  at  the  customary  date,  on  forward- 
ing bills  of  lading  to  our  order."    In 
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consequenee  of  tliis  letter,  two  orders 
given  by  E.  &  L.  were  executed  by 
theplaintifi&y  who  forwarded  the  goods 
and  bills  of  lading  to  the  defendants, 
and  thej  accepted  and  paid  bills 
drawn  on  them  in  accordance  with 
the  letter.  In  February,  1847,  K. 
&  L.  wrote  to  the  plaintifEs,  inclosing 
patterns  for  a  third  order,  and  saying, 
**  You  will  draw  for  cost,  and  consign 
goods  as  before.''  The  plaintiffs  exe- 
cuted this  order,  and  on  the  21st  of 
August  shipped  the  goods  on  account 
of  K.  <fe  L.,  and  sent  to  the  defendants 
the  invoice  and  bill  of  lading  inclosed 
in  a  letter,  saying,  '^  We  have  as  usual 
drawn  upon  you  at  six  months  for 
the  equivalent  of  the  amount  of  in- 
voice." The  bill  of  lading  stated  the 
goods  to  have  been  ''  shipped  by  the 
plaintiffs,  and  to  be  deliverable  to  the 
defendants  or  their  assigns,  on  pay- 
ment of  fireight.**  The  invoice  stated, 
that  the  goods  were  "consigned  to 
the  defendants  on  account  and  risk 
of  K.  &  L."  The  letter  containing 
the  bill  of  lading  and  invoice  was  re- 
ceived by  the  defendants  cm  the  26  th 
of  August,  and  the  goods  arrived  in 
London  on  the  21st  of  October.  On 
the  same  day,  the  plaintiffi'  agent  re- 
ceived a  bill  drawn  against  the  goods, 
and  caused  it  to  be  presented  to  the 
defendants  for  acceptance,  but  they 
refused  to  accept  it.  On  the  27  th  of 
October  K.  &  L.  stopped  payment. 
The  goods  were  received  by  the  de- 
fendants under  the  bill  of  lading,  and 
sold,  and  the  proceeds  retained  by 
them.  On  the  4th  of  March,  1848, 
the  plaintiffs  gave  the  defendants  no- 
tice that  they  claimed  to  stop  the 
goods  in  transitu,  the  defendants  hav- 
ing refused  to  accept  the  bills;  and 
the  plaintiffs  subsequently  brought 
an  action  to  recover  the  proceeds  of 
the  sale  as  money  received  for  their 
use  .—Eddy  first,  that  it  was  a  ques- 
tion for  the  Judge,  and  not  for  the 
jury,  to  decide  whether,  under  the 


circumstanoefl,  the  property  in  the 
goods  vested  absolutely  in  K.  dE  L., 
or  merely  conditionally  on  the  ac- 
ceptance of  the  bill  by  the  defendants. 

Secondly,  that  the  contract  was  not 
subject  to  the  condition,  either  pre- 
cedent or  subsequent,  that  the  de- 
fendants should  accept  the  bill,  but 
that  the  property  in  the  goods  vested 
absolutely  in  K.  <fe  L.  upon  the  de- 
livery on  board  the  ship  and  trans* 
nussion  of  the  bill  of  lading  to  the 
defendants. 

Also,  that  if  the  plaintiff  had  in- 
tended to  preserve  their  right  of  pro- 
perty in  the  goods  until  the  biU  was 
accepted,  they  should  have  transmit- 
ted the  bill  of  lading  indorsedin  blank 
to  an  agent,  to  be  delivered  over  only 
in  case  the  bill  was  accepted.  Key 
V.  Cotesworth,  595 

CONSTABLE. 
See  Waerast. 

CONTRACT. 

^00  consiokor  and  coksigneb. 
Pabties  to  Action,  (2). 
Railway  Company. 

CORPORATION. 
See  Railway  Cokpany,  (1). 

COSTS. 

See  Arbitration,  (2).  1,  3. 
County  Court,  (4). 
Inspection  op  Documents,  (4). 
Practice,  (2),  (6). 

The  sureties  of  a  defendant,  on.  the 
removal  of  an  indictment  for  a  mis- 
demeanor by  certiorari  from  the 
quarter  sessions,  where  the  defendant 
has  been  convicted,  are  liable  to  pay 
the  prosecutor  his  costs,  although 
therQ  is  no  such  undertaking  in  the 
condition  of  the  recognisance,  or  di- 
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rect  proviflion  to  that  effect  in  the 
statute  5  Will  ds  M.  o.  11. 

The  reoognisanoe,  in  the  margin 
of  which  there  was  the  name  of  the 
ooTinly  of  **  W.,"  was  stated  to  haTe 
heen  taken  before  '^  J.  T.,  Esq.,  one 
of  the  justices  for  the  county  of  W. :" 
— Hdd,  that  it  sufficiently  appeared, 
on  general  demurrer,  that  the  recog- 
nisance had  been  taken  in  the  county 
for  which  the  said  J.  T.  was  a  justice. 
Begina  v.  ffodgaon,  915 


COUNTY  COURT. 

See  Cebtiorabl 
Evidence,  (6). 
Ebisndlt  Societt. 
NoncB  OF  AcnoN. 

(1).  Juriadiction. 

By  a  written  agreement^  the  plain- 
ti£&  let  to  the  derendant  certain  pre- 
mises, at  a  rent  of  20«.  »-week,  paya- 
ble as  demanded;  four  weeks'  notice 
to  quit  firom  any  day  to  be  sufficient. 
During  the  continuance  of  this  ten- 
ancy, the  plaintiffii  yerbally  agreed 
with  the  defendant  to  accept  I6s.  a- 
week,  which  was  accordingly  paid, 
and,  on  two  occasions,  the  d^endant 
submitted  to  a  distress  for  that 
amount : — Rdd^  that  no  new  demise 
was  thereby  created,  and  consequent- 
ly the  county  court  had  no  junsdio- 
tion  under  the  122nd  section  of  the 
9  &  10  Yict  c.  95,  the  rent  being 
above  50^     CrauOey  v.  ViUy,     319 

(2).  Abandonment  ofExeeee, 

"Wliere  a  plaintifl^  having  a  cause 
of  action  to  an  amount  exceeding 
502.,  issues  a  plaint  in  a  county  court 
for  that  amount  only,  it  is  not  neces- 
sary, in  order  to  give  the  Court  juris- 
diction, that  entry  of  the  abandon- 
ment of  the  excess  should  appear 
on  the  plaint  or  summons ;  but  it  is 


sufficient  if  such  eniiy  be  made  at 
the  hearing  of  the  cause.  ImMOC  v. 
WyH  163 

(3).  NonmiiL 

1.  The  Judge  of  a  county  ooort  has 
power  to  nonsuit  the  plaintiff  in  afl 
cases  in  which  the  Jni^ge  of  a  supe- 
rior Court  can  do  so.  BMneoi^ 
App,;  LoMrenee,  Reep,^  123 

2.  A  phdntiff  in  a  county  court 
has  a  right  to  be  nonsuited  at  any 
time  before  the  jury  have  deHvoed 
their  verdict,  or,  if  the  cause  be  tried 
by  a  Judge  akme,  at  any  time  before 
the  Judge  has  delivered  hia  judg- 
ment. OuOwooAie^  App.;  Hudeon, 
Beep.,  380 

3.  The  defisndant)  a  brewer,  let  to 
the  plaintiff  a  public-house,  on  the 
terms  (among  oth6r8)that  theplaintiff 
should  purchase  of  the  defendant  all 
the  malt  liquor  consumed  on  the  pre- 
mises :  provided  that,  in  caae  of  any 
breach  of  that  agreement,  the  plaintiff 
should  forfeit,  as  liquidated  damagei^ 
the  sum  of  50Z.,  secured  by  the  pro- 
missory note  of  the  plaintiff  The 
defendant  indorsed  over  the  note  for 
value;  and  the  plaintiff,  having  been 
compelled  to  pay  it,  entered  a. plaint 
in  the  county  court  against  the  de- 
fendant, and  stated  in  the  summcna 
and  particulars  thkt  **  the  cause  of  ac- 
tion was  money  paid  for  the  use  of 
the  defendant  to  the  indorsees  of  the 
note,  for  which  he  never  received  from 
the  defendant  any  value  or  considera- 
tion.'' At  the  teial  before  a  jury  it 
appeared  that,  on  the  plaintiff's  talong 
possession  of  the  premises  in  October, 
1849,  he  commenced  ordering  beer 
from  the  defendant^  and  continued  to 
do  so  until  Febmaiy,  1850.  The 
plaintiff  proposed  to  prove  that  the 
beer  supplied  by  the  defendant  sub- 
sequently to  Christmas,  1849,  was  un- 
marketable. This  evidence  was  ob- 
jected to,  but  received  by  the  judge. 
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The  defendant  gabmitted  that  there 
"WBB  no  case  for  the  jiuy,  and  that  the 
plaintiff  mtiflt  be  nonsuited.  The 
plaintiff  refosed  to  be  nansoited;  and 
the  judge  left  it  to  the  joxy  to  say 
whether  the  liqaor  sappUed  by  the 
defendant  was  of  a  marketable  quality; 
and  they  found  a  y^rdict  for  Uie  plain- 
tiff. On  appeal  to  this  Court  under 
the  13  4e  14  Yict.  c  61,  the  case, 
which  was  stated  by  the  judge^  set 
oat  his  direction  to  the  jury,  though 
not  necessary  to  lendsr  intelligible 
the  points  of  law  which  he  formally 
submitted  for  theopinion  of  the  Court: 
— ffdd,  in  answer  to  the  questions  so 
submitted,  firsts  that  the  term  '' non- 
suit" in  the  9  4e  10  Yict  c.  95,  has 
the  same  meaning  as  in  ordinary  legal 
proceedings;  and  consequently  that 
the  county  court  judge  had  no  power 
to  nonsuit  the  plaintiff  against  his 
will,  but,  in  the  absence  of  any  case 
for  the  jury,  should  hare  directed  a 
Terdict  for  the  defendant. 

Secondly,  that  the  same  rule  of 
construction  should  be  applied  to  the 
summons  and  particulars  in  the  coun- 
ty courts  as  in  the  superior  Courts; 
and  therefore,  in  this  case,  the  sum- 
mons and  particulars  sufficiently  de- 
scribed the  cause  of  action,  as  the 
defendant  could  not  have  beeoi  misled 
by  them ;  and  that  evidence  as  to  the 
quality  of  the  beer  was  admissible 
under  them. 

ffdd,  also,  that,  under  the  13  &  14 
Vict.  c.  61,  ss.  14,  15,  the  Court  of 
appeal  is  not  confined  to  the  precise 
questicms  submitted  to  them,  but  may 
decide  upon  the  whole  case  as  stated; 
and  therefore,  lookrog  at  the  sum- 
ming up  in  this  case,  it  was  erroneous; 
for  the  circumstance  of  the  defendant 
having  on  one  or  two  occasions  sup- 
plied the  plaintiff  with  bad  beer,  did 
not  authorise  him  to  avoid  the  con- 
tract, but  he  should  have  returned 
the  beer,  and,  if  better  were  not  sent 
instead  of  it,  he  might,  on  the  par- 


ticular occasion,  mooQie  some  else- 
where; and  if  the  aefendaoit  continued 
to  send  bad  beer,  he  might  sue  him 
on  the  implied  contract  iSat  he  would 
supply  bear  reasonablyfit  to  be  drunk. 
SUmiifi,  App.;  Clarke,  Seap^     439 


(4).  Co$U. 

Power  of  Judge  to  e&rHJy. 

1.  Under  the  12th  section  of  the 
County  Courts  Extension  Act,  \Z  k 
14  Yict.  c.  61,  a  Judge  has  power  to 
certify  for  costs^  where  the  sum  re- 
covered in  actions  of  contract  is  20^, 
and  in  tort  51  Ooftby  v.  Emrri^  591 

Co9^  cm,  Appeiok 

2.  In  an  appeal  from  the  county 
court,  as  a  geneoral  mle^  the  successful 
party  is  entitled  to  oost&  BiMnwny, 
Lawrenoe^  123 
HwrU  v.  Wray^                       125,  n. 

3.  Where  the  plaintifl^  before  ver- 
dict, applied  to  be  nonsuited,  which 
the  Ju<4;e  refused,  but  stated  that  he 
would  give  the  plaintiff  leave  to  move 
to  set  aside  the  verdict  and  to  enter 
a  nonsuit^  and  the  plaintifl^  without 
moving  in  pursuance  of  such  leave, 
appealed  against  the  decision,  the 
Court  allowed  the  plaintiff  the  costs 
of  the  appeal    (hatwooiie  v,  Hudaon, 

380 

In  Ctjuea  of  conGUfrreni  Juriedidian, 

4.  Where  the  superior  Courts  have  a 
concurrent  jurisdiction  with  the  coun- 
ty courts  under  the  128th  section  of 
the  9  k  10  Yict.  c.  95,  or  in  cases 
where  no  plaint  could  have  been  en- 
tered in  any  cotmty  courts  or  where 
the  cause  is  removed  from  the  county 
court  by  certiorari,  the  superior  Court 
or  a  Judge  thereof  is  bound  by  the 
13  &  14  Yict.  a  61,  &  13,  on  being 
satisfied  that  the  case  M\a  within  the 
128th  section,  to  make  an  order  that 
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the  i4ai]iii£(  who  has  reooyered  lew 
than  20^.  in  a  saperior  Coorty  ahall 
recover  his  oosta.  Atplin  y.  Black- 
man,  386 

5.  The  plaintiffand  defendant^  who 
dwelt  less  than  twenty  miles  apart^ 
entered  into  a  written  agreement^  by 
which  the  former  engaged  to  sapply 
the  latter  with  goods  of  a  oenain 
quality  and  at  a  specified  price.  Af- 
ter the  delivery  of  a  portion  of  the 
goods,  the  defendant  refused  to  take 
the  remainder,  on  the  groond  that 
they  were  not  of  the  quality  agreed 
upon.  The  plaintiff  thereupon  sued 
the  defendant  in  one  of  the  superior 
Courts^  to  recover  the  amount  of  the 
goods  so  delivered;  and,  at  the  trial, 
he  gave  in  evidence  the  written  agree- 
ment^ and  recovered  a  verdict  for  the 
amount  of  the  goods  supplied  at  the 
price  stated  in  the  agreement.  This 
agreement  was  executed  by  both  par- 
ties^ at  a  place  within  the  jurisdic- 
tion of  a  court  within  which  the  de- 
fendant dwelt  at  the  time  of  action 
brought,  and  the  amount  recovered 
was  below  20^.: — Hdd^  that  this  was 
not  a  case  in  which  the  superior 
Courthad  concurrent  jurisdiction;  and 
therefore,  that  the  plaintiff  was  not 
entiUed  to  costa  Ncrman  v.  Jbfar- 
cha/nJt,  723 

(5).  Bond  on  Eemoval  ofRepUvin 

SuU. 

On  the  removal  of  a  i^Bplevin  suit 
fi:om  a  county  court  into  a  superior 
Court,  under  the  9  &  10  Vict  c.  95, 
ss.  121  k  127,  the  judge  of  the  coun- 
ty court,  instead  of  taking  the  bond 
to  the  other  party  to  the  suit,  as  re- 
quired by  the  127th  section,  took  it 
to  himself  as  his  trustee.  The  suit 
was  prosecuted  in  the  Court  above, 
but  without  effect)  and  the  bond 
thereupon  became  forfeited,  and  the 
judge  of  the  county  court  brought  an 
action  upon  the  bond: — Udd,  first. 


thai  the  preliminaries  required  to  be 
observed  by  the  121st  and  127th  sec- 
tions were  not  conditions  preoedent 
to  the  validity  of  the  bond,  and  that 
it  was  valid  as  a  voluntaiy  bond. 

Secondly,  that  the  izre^olarity  in 
the  proceedingi^  in  not  removing  the 
suit  by  a  certiorari  founded  on  a  pro- 
per bond,  had  been  waived  by  the 
proceedings  taken  in  the  Court  above 

Thirdly,  that  the  obligee  (^  the 
bond  was  entitled  to  recover  in  the 
action  upon  it»  as  trustee  of  the  party 
for  whom  he  took  it»  all  the  costs  in- 
curred by  the  latter  in  the  re{Jevin 
suit    SUmsfM  V.  HdlauM,       373 


COVENANT. 

S<00  Lease. 

Bailwat  Coxpaht,  (3). 

An  indenture  of  lease,  by  which 
certain  coal-mines  in  the  North  of 
En^and  were  demised  for  the  term 
of  forty-two  yean,  contained  the  fol- 
lowing covenant  by  the  lessees: — 
''And  also,  that  they  the  said  les- 
sees, their  executors,  ^bc,  or  their 
servants  or  workmen,  should  and 
would  once  in  every  month,  or  often- 
er,  during  the  said  term,  at  their 
own  expense,  draw  to  bank  at  some 
of  the  pits  or  shafts  of  the  said  col- 
lieries or  coal-mines  thereby  demised, 
(provided  that  the  same  should  be 
pits  or  shafts  from  which  the  coala 
of  the  thereby  demised  colli^ies 
should  not  be  worked  by  an  ont> 
stroke),"  L  e.  by  means  of  pits  w 
shafts  upon  the  surfiice  of  the  adiom- 
ing  mines — ''and  lay  in  somie  con- 
venient place  in  that  behalf  upon 
the  said  lands  and  premises  of  the 
said  lessors,  for  the  said  leesorB^  tiieir 
heirs  or  assigns,  all  the  manure,  com- 
post, and  dung,  to  be  made  and  bred 
by  the  horses  employed  under  ground 
in  working  the  said  demist  col* 
lierieo^  and  should  spend  and  bestow 
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BO  much  thereof  and  of  all  such  dung, 
manure,  compost,  &c,  as  should  be 
made,  bred,  or  arise  in,  under,  or 
upon  the  said  estate,  lands^  and  pre- 
mises of  the  said  lessors,  or  any  part 
thereof,  as  might  be  necessary  for 
that  purpose,  in  dressing  antl  manur- 
ing any  lands  or  grounds  which  they 
the  said  lessees,  their  executors,  &c, 
or  any  of  them,  might,  during  the 
said  term  thereby  granted,  occupy  as 
tenants  to  the  said  lessors  or  either 
of  them,  their  or  either  of  their  heirs 
or  assigns."  The  lease  contained 
various  clauses  which  spoke  of  the 
pits  or  shafts  to  be  sunk  on  the  de- 
mised premises,  but  did  not  contain 
any  express  covenant  by  which  the 
lessees  were  either  bound  to  sink  a 
pit  or  to  work  the  mines;  and  it 
was  also  doubtful  whether  the  lessees 
were  empowered  to  work  the  demised 
mines  by  ''outstroke:** — ffdd,  that 
no  covenant  could  be  implied  fix>m 
the  preceding  covenant,  which  im- 
posed upon  the  lessees,  upon  the 
mines  being  worked  and  manure  be- 
ing made  within  them,  the  obliga- 
tion of  sinking  a  pit  or  shaft  upon 
the  demised  lands,  although  tiiey 
might  be  liable  for  a  breach  of  cove- 
nant in  working  the  mines  by  out- 
stroka  James  v.  Tlie  Hon.  W,  E. 
Cochramsf  170 

CUSTOM. 
See  SuBVEYOB  of  Hiqhwat& 

CUSTOM  OF  THE  COUNTRY. 
See  Lamdlobd  and  Tenakt. 

DAMAGES. 
See  Pleading,  II.  (3). 

In  case  for  selling  goods  distrain- 
ed for  rent  without  appnosement, 
the  measure  of  damages  is  the  real 
value  of  the  goods  sold  mMvas  the 
rent  due. 

If  a  Judge  at  Nisi  Prius  does  not 


infonn  the  jury  what  is  the  proper 
measure  of  damages  on  an  issue  on 
which  it  is  admitted  that  the  plain* 
tiff  is  entitled  to  a  verdict  and  to 
damages,  the  Court  will  direct  a  new 
trial,  although  the  point  was  not 
taken  by  the  plaintiffs  counsel  at 
the  triaL    Knight  v.  £gerton,      407 

DEMISE. 
See  License. 

DEVISR 
See  Lboact  Duty. 

(1).  CreeOum  of  TrueL 

A  testator  made  his  will  in  the 
following  terms: — *'I  give  and  be- 
queath all  my  property,  of  whatso- 
ever decription,  to  my  wife,  for  the 
maintenance  of  herself  and  our  chil- 
dren* (naming  seven  in  number), 
"  and  I  constitute  my  said  wife  to  be 
sole  executrix  of  this  my  will,**  <fec. : 
-^ffeid,  that  a  trust  was  thereby  con- 
stituted for  the  benefit  of  the  chil- 
dren, and  that  the  executrix  was 
bound  to  deliver  an  account  to  the 
Legacy  Duty  Office.     Inre  Harris, 

344 

(2).  Duration  of  Truai.—EsUUe  Tail 

By  a  wiU  (made  before  1838)  a 
testator  devised  as  follows — r''  I  give 
and  devise  to  A.,  B.,  and  C.,  and 
their  heirs  and  assigns;,  all  that  (nam- 
ing the  premises),  upon  trust,  never- 
theless, to  receive  the  rents  and  pro- 
fits, and,  after  deducting  all  taxes 
and  expenses  whatsoever,  to  pay  the 
same  unto  such  persons  and  for  such 
purposes  as  my  daughter  R  M.  shall 
direct,  and  for  want  of  such  direction, 
to  and  for  her  sole  and  separate  use ; 
and  from  and  immediately  after  the 
decease  of  my  said  daughter,  upon 
trust,  to  pay  and  apply  the  said  rents, 
^.  for  and  towards  the  maintenance 
and  education  of  my  said  daughter's 
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children  then  living,  during  thdr  mi- 
nority; and  upon  the  youngest  living 
of  my  said  daughter's  childien  attain- 
ing ^  1^  of  twenty-one,  I  give  and 
devise  the  said  house  and  premises 
unto  all  the  children  of  my  said 
daughter  who  shall  be  then  living,  in 
equal  shares  and  proportions,  share 
and  share  alike."  In  one  of  the  de- 
vises contained  in  the  will,  an  estate 
in  fee  was  devised  to  the  testator's 
grandson,  on  attaining  twenty-one 
years;  and  by  a  concluding  clause  of 
the  willf  the  testator,  as  to  the  resi- 
due of  his  estate  not  before  specifical- 
ly disposed  of,  devised  and  bequeath- 
ed the  same  to  his  eldest  son,  to  hold 
to  him,  his  heirs,  executors,  adminis- 
trators, and  assigns,  according  to  the 
nature  of  the  several  estates,  abso- 
lutely for  ever;  and  the  testator  also 
authorised  his  trustees,  at  their  dis- 
cretion, from  time  to  time  to  grant 
leases  of  any  part  of  the  premises  in 
trust,  for  any  term  not  exceeding 
twenty-one  years,  at  the  best  rent 
that  could  reasonably  be  obtained, 
but  without  taking  any  fine  for  such 
leases: — Held,  that  the  estate  of  the 
trustees  and  their  heirs  was  to  con- 
tinue only  for  such  time  as  the  ob- 
jects of  the  trust  required  it;  and 
that  the  power  to  lease  was  a  power 
only,  to  be  exercised  during  the  con- 
tinuance of  this  estate  so  limited  to 
them;  and  therefore  that  the  three 
grandchildren  of  the  testator  did  not 
take  a  fee  in  the  premises  in  question, 
but  took  estates  for  life  only  as  ten- 
ants in  common.  Doe  d.  Aimber  v. 
Vafi,  675 

(3).  Fee  Simple. 

A  testator,  by  his  will  (made  be- 
fore the  passing  of  the  7  Will  4  &  1 
Vict.  c.  26),  devised  as  follows : — "  I 
give  and  bequeath  to  my  son  J.  W. 
all  that  &rm  or  estate  I  bought  of 
Mr.  R,  of  London,  containiug  about 
twenty  acres,  situate  at  the  Quinton, 


in  the  parish  of  H.,  in  the  oountj  of 
S.,  and  in  the  occupation  of  myad( 
my  son  G.  W.,  and  W.  jr—Hdd, 
that  the  son  took  an  estate  in  fee- 
simple  in  the  property.  Burton  v. 
WhUe,  T20 

DISCLAIMER 
See  Patent. 


DISTRESS. 

See  BoBOUGH  Rate,  1. 
Damages. 
PLSAniKG,  IL  (2),  IIL 
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/SoeCHBQXTB. 

Payment. 

Pbingipal  and  Agent. 

(1).  EfUriee  ofDeceaeed  Receiver, 

On  an  issue  as  to  the  right  of 
L.  to  a  certain  fishery,  entries  of  a 
deceased  receiver,  charging  himself 
with  the  receipt  of  rent  finom  a  sub- 
receiver,  due  fix>m  certain  persons  (of 
whom  the  sub-receiver  was  one),  for 
fixing  a  net  in  the  fishexy,  are  evi- 
dence in  support  of  L.'s  right.  Per- 
eival  V.  iToTMon,  1 

(2).  Andent  Swrvey. 

Queen  Elizabeth,  in  the  9th  year 
of  her  reign,  granted  the  lordship  of 
Denbigh  in  fee  to  the  Earl  of  Leices- 
ter, who  mortgaged  it  to  the  Corpo- 
ration of  London,  and  died  in  the 
30th  Eliz.  In  the  33rd  Eliz.  the 
corporation  conveyed  the  lands  to  the 
Crown,  and  covenanted  to  deliver  up 
all  muniments  of  title,  surveys^  &c., 
and  the  property  has  ever  since  re- 
mained in  the  possessionof  theOrown. 
In  the  reign  of  Charles  L,  the  Crown 
granted  in  fee  farm  ^  a  messuage  and 
escheat  lands  and   tenements^  con- 
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taining  by  estimation  112  acres  of 
arable,  kc  lands,  situate  in  the  Till 
of  Kemynyred,  now  or  late  in  the 
tenure  or  occupation  of  David  ap 
John  ap  Dayid."  In  replevin  of  a 
distress  for  this  rent,  made  in  certain 
closes  of  a  farm  called  Plas  Bach,  the 
defendant,  for  the  purpose  of  proving 
that  Flas  Bach  was  parcel  of  the  112 
acres  of  escheat  lands  out  of  which  the 
rent  issued,  tendered  in  evidence  the 
following  Survey,  firom  the  office  of 
Land  Eevenue  Becords : — '*  Lordship 
of  Denbigh — Survey  taken  in  the 
reign  of  Queen  Elizabeth  1 1th.  The 
Comot  of  Kynmerch.  The  present- 
ment of  the  juiy  of  survey  for  ferm 
lands  within  the  Comot  of  Kyn- 
merch.**  Yarious  townships  were  then 
mentioned,  and  amongst  them  Kemy- 
nyved;  as  to  which  it  was  stated,  that 
David  ap  John  ap  David  occupied 
certain  parcels  of  land,  and,  amongst 
them,  one  messuage  called  ^  y  Place 
Baghe,"  and  in  the  margin  were  the 
words,  "Acres  112,  1^.  3$.  4:dr  The 
defendants  also  gave  in  evidence  the 
accounts  of  the  Crown  Ministers  for 
the  lordship  of  Denbigh,  in  the  time 
of  Elizabeth  and  James  L,  containing 
references  to  other  parts  of  the  Sur- 
vey : — Hdd^  that  the  Survey  was  not 
admissible  in  evidence.  Damid  v. 
WiOem,     .  429 

(3).  Com^peUnt^ofWifeforoTogairist 
her  Huibcmd. 

The  14  k  15  Yict.  c.  99,  has  not 
rendered  a  wife  a  competent  witness 
for  or  against  her  husband  in  civil 
proceedings. 

Whether  the  testimony  of  a  wife 
is  admissible  if  the  objection  to  her 
competency  be  waived,  quasre. 

But  where  the  objection  is  taken, 
and  the  Judge  thereupon  rules  that 
the  evidence  is  inadmissible,  although 
the  counsel  for  the  oppoate  party  is 
afterwards  willing  to  waive  the  ob- 


jection, the  Judge  is  not  therefore 
bound  to  admit  the  evidence.  Barbai 
V.  Allen,  609 

(4).  En^  of  Bailiff  under  Warrtmt. 

Trespass  for  breaking  and  enter- 
ing the  plaintiff's  dwelling-house, 
and  seizing  his  goods.  Flea,  that  T. 
recovered  a  judgment  against  H., 
and  thereupon  issued  a  writ  of  fi.  &. 
directed  to  the  sheriff  who  made  and 
delivered  his  warrant  to  the  defend- 
ant, a  bailiff,  to  be  executed;  by  vir« 
tue  of  which  writ  and  warrant  the 
defendant,  as  bailiff,  seized  the  goods 
of  H.  in  the  plaintiff's  dwelling-house. 
Replication,  that^  although  T.  reco- 
vered judgment,  and  sued  out  such 
writ,  and  the  sheriff  made  and  de- 
livered to  the  defendant  such  warrant 
as  in  the  plea  mentioned,  neverthe- 
less de  injimi  absque  residue  causso. 
— Issue  thereon: — ffeld,  that,  on 
these  pleadings,  the  judgment,  writ, 
and  warrant  being  admitted,  there 
was,  in  the  absence  of  proof  to  the 
contrary,  evidence  that  the  defend- 
ant entered  under  the  warrant. 
Bichard  HewUt  v.  Macquire,         80 

(5).  Prun'  AfOhorUtf  or  B(Uific(Uionqf 
torongfid  AcL 

The  plaintiff  being  desirous  of  go- 
ing by  an  excursion  train  from  Mo^s 
Ferry  (the  defendants'  station)  to 
Bangor  and  back,  inquired  of  the 
clerk  at  the  former  station  by  what 
train  he  could  return;  the  derk  in- 
formed him  that  his  ticket  would  be 
available  by  the  evening  train  from 
Bangor:  the  plaintiff  accordingly  ob- 
tained an  excursion  ticket^  and  i^- 
tumed  by  the  train  mentioned  by 
the  clerk.  On  arriving  at  the  plat- 
form near  to  the  Chester  station,  a 
railway  servant,  who  had  charge  of 
the  train,  upon  receiving  the  plain- 
tiff's ticket,  told  him  that  he  had 
come  by  the  wrong  train,  and  that 
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he  must  pay  28.  6d  more.  TLis  the 
phuntiff  refused  to  pay,  and  he  was 
thereupon  taken  into  custody  by  a 
railway  servant,  under  the  direction 
of  a  superintendent;  but^  after  hay- 
ing been  a  short  time  in  custody^  he 
paid  the  money  under  protest,  and 
was  released«  It  appeared  that  the 
Chester  station  was  occupied  by  the 
defendants'  Company,  and  by  several 
other  railway  Companies;  but  one 
of  the  witnesses  stated  that  he  be- 
lieved the  person  who  took  the  plain- 
tiff into  custody  to  be  one  of  the  ser- 
vants of  the  defendants*  Company. 
The  plaintiff's  attorney  having  writ- 
ten to  the  secretary  of  the  defend- 
ants* Company  for  compensation,  re- 
ceived a  written  answer  from  him, 
requesting  that  he  might  be  fur- 
ni^ed  with  the  date  of  the  transac- 
tion, and  promising  to  make  the  ne- 
cessary inquiries.  The  secretary  also 
stated  that  it  was  an  awkward  busi- 
ness, and  that  the  blame  would  fell 
upon  the  clerk  at  the  station  who 
had  given  the  false  information ;  and 
he  also  offered  to  repay  to  the  plain- 
tiff the  sum  of  2s,  6ef.  he  had  been 
compelled  to  pay :  Ildd,  in  an  action 
against  the  defendants  for  the  arrest, 
that  the  circumstances  of  the  case 
did  not  afford  any  evidence  that  the 
arrest  had  been  made  by  any  autho- 
rity, either  express  or  implied,  given 
by  the  Company,  or  that  they  had 
ratified  the  act.  Boe  v.  The  Mrken- 
head,  L<mc€tshi/re,  tmd  Cheshire  Junc- 
tion Railway  Company,  36 

(6).  Be/erence  of  Plaint  in   Coujity 

Court. 

To  an  action  of  assumpsit  for  goods 
sold,  &c,  the  defendant  pleaded,  that 
the  plaintiff  had  entered  a  plaint  in 
a  county  court  for  the  same  cause  of 
action,  and  that  the  plaintiff  and  de- 
fendant mutually  referred  the  action 
in  the  county  court  and  all  matters 


in  di£ference  to  arbitration,  and  thai 
the  umpire  afterwards  made  his 
award  of  and  oonoeming  the  matteva 
in  difference,  &c^;  and  that  the  de- 
fendant had  been  always  ready  and 
willing,  &c  to  perform  his  part  of 
the  award,  &c  Beplication,  that  the 
umpire  did  not  make  his  award  of 
and  concerning  the  matters  in  dif- 
ference:— Held,  that  the  allegation 
that  the  plaintiff  and  defendant  mu- 
tually referred  the  action  in  the 
county  court  and  all  matters  in  dif- 
ference, was  supported  by  proof  of 
an  order  of  reference  made  by  the 
judge  of  the  county  court,  under  the 
powers  given  him  by  the  9  A  10 
Vict.  c.  U5,  a  77,  by  consent  of  the 
plaintiff  and  defendant.  Hoper  v. 
Levy,  55 

(7).  Admissibility  of  Agreement  with- 
out Stamp. 

A  document^  which  purports  to  be 
an  agreement,  and  is  valid  upon  the 
face  of  it,  but  which  is  tendered  in 
evidence  to  shew  the  transaction  with 
which  it  is  connected  to  be  a  fraud, 
is  admissible,  although  unstamped. 

The  plaintiff  entered  into  a  wiitten 
agreement  with  a  third  party  to  race 
their  horses  upon  certain  terms,  and 
he  deposited  the  amount  of  his  stake 
with  the  defendant.  The  race  was 
run,  and  the  plaintiff's  horse  was 
beaten ;  but  he  afterwards  discover- 
ed that  the  whole  transaction  was  a 
concocted  fraud : — Hdd,  in  an  action 
to  recover  back  the  stake,  after  notice 
given  not  to  pay  the  amount  over, 
that  the  written  instrument,  although 
unstamped,  was  properly  admitted 
in  evidence  in  proof  of  the  fraud 
Holmes  v.  Sixsmith,  802 

ESTOPPEL. 
See  Bond. 
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EXECUTION. 

See  Shebiff. 

EXECUTOR. 

See  Attorney,  (3).  1. 
Legact. 
Money  Paid,  (1). 

FACTORY  ACT. 
(7  <k  8  Vict,  a  15.) 

1.  ITeld  in  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court 
of  Exchequer,  that,  under  the  Factory 
Act,  7  <k  8  Vict  c.  15,  &  21,  the  oc- 
cupier of  a  mill  is  onl  j  bound  to  pro- 
vide a  secure  fence  for  the  mill-gear- 
ing and  machinery,  and  to  keep  up 
the  fence  when  the  parts  required  to 
be  fenced  ate  in  motion  for  some 
manufacturing  process.  Therefore, 
where  the  declaiution  stated  that  the 
defendants  were  the  occupiers  of  a 
building  in  which  steam  power  was 
used  to  work  machinery  employed  in 
manu&cturing  cotton,  and  in  part  of 
which  building  there  was  certain  mill- 
gearing,  being  a  shaft,  which  was 
worked  and  put  in  motion  by  the 
said  steam  power;  yet  the  defend- 
ants disregarded  their  duty  in  this, 
that  the  shaft  was  not  securely  fenced, 
contrary  to  the  form  of  the  statute, 
whereby  the  plaintiff  rcceived  great 
bodily  injury,  &c.;  such  declaration 
was  held  bad  in  arrest  of  judgment, 
for  not  shewing  that,  at  the  time  of 
the  accident,  the  machinery  was  in 
motion  for  some  manufacturing  pro- 
cess.    Coe  Y  Piatt,  460 

2.  The  machinery  of  a  cotton  factory 
was  worked  by  a  steam-engine,  which 
drove  an  horizontal  shail,  passing 
along  the  lower  floor  of  the  factory. 
This  horizontal  shaft  moved  several 
vertical  shafts  which  passed  through 
the  upper  floors,  and  worked  the  ma- 
chines by  which  the  cotton  was  ma- 
nufactured in  the  different  rooms  of 
the  factoiy.     One  of  these  vertical 


shafts  had  its  fencing  removed  for 
the  purpose  of  repair,  and  aU  the  ma- 
chines which  were  worked  by  this 
shaft  were  at  rest;  but  the  vertical 
shaft  itself  revolved,  and  the  process 
of  manu&cture  continued  to  be  car* 
ried  on  in  the  other  rooms  of  the  fiaio- 
tory : — Held^  that  the  master  of  the 
fiictoiy  was  not  liable  under  the  21st 
section  of  the  Factory  Act,  7^8 
Vict.  c.  15,  for  an  accidental  injury 
occasioned  to  a  little  girl,  in  the  room 
where  no  manufacturing  pnxsess  was 
being  oarned  on,  by  the  revolution 
of  this  vertical  shaft     Coe  v.  PlaUy 
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FEME  COVERT. 
See  Fines  and  Hboovkribb  Act. 

FINES  AND  RECOVERIES 
ACT. 

(3  <fe  4  Will.  4,  a  74.) 

A  deed,  executed  by  a  married 
woman,  to  pass  real  estate,  and  in- 
dorsed with  a  memorandum  of  ac- 
knowledgment before  a  Judge,  &c., 
under  the  84th  section  of  the  3  <b  4 
WilL  4,  c.  74,  is  not  effectual,  unless 
a  certificate  of  that  acknowledgment 
be  filed  of  record  in  the  Court  of 
Common  Pleas,  as  required  by  the 
85th  section.  J6UyY,Hcmdcock,  820 

FISHERY. 
See  EviDEKCE,  (I). 

FOREIGN  JUDGMENT. 

To  an  action  on  a  judgment  of 
the  Supreme  Court  of  the  colony  of 
the  Cape  of  Good  Hope,  the  defend- 
ant pleaded  in  bar,  that,  beforo  the 
recovery  of  the  judgment,  by  an  Or- 
dinance of  that  colony  relating  to 
the  administration  and  distribution 
of  insolvents'  estates^  it  was  enacted, 
that  the  Supreme  Court  might,  upon 
petition  of  the  insolvent,  accept  the 
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smrander  of  his  estate,  and  place  it 
under  sequestration  in  the  hands  of 
the  Master  of  the  Court;  and  that 
further  execution  of  any  judgment 
against  the  insolvent  or  his  estate 
should,  after  the  order  tor  sequestia- 
tioti  had  been  lodged,  be  stejed  dur- 
ing the  pendem^  of  such  sequestra- 
tion; and  that  all  actions  pending 
against  him  for  any  debt  or  demand 
pxoveable  against  the  estate^  and  all 
proceedings  therein  upon  any  order 
being  made  for  the  sequestration  of 
such  estate,  should  be  stayed.  The 
plea  then  steted  the  petition  of  the 
defendant,  the  sorrender  of  his  estate, 
that  it  had  been  placed  under  seques- 
tration, that  the  plainti£&  proved  the 
amount  of  the  said  judgment  against 
the  defendant's  estate,  that  the  es- 
tete  was  distributed,  and  that  the 
plAintiflk  received  la,  M,  in  the  pound 
on  the  amount  of  the  said  judgment 
debt: — ffdd,  that  the  plea  was  bad. 
Friih  V.  WoOasion,  194 

FRAUD. 
SeeBoKD. 

FREIGHT. 

The  defendant,  a  merchant  in  Lon- 
don, chartered  a  vessel  of  the  plain- 
tiff's to  bring  firom  Bombay  a  full 
and  complete  cargo  at  3L  58.  per 
ton.  The  defendant  s  agents  at  Bom- 
bay filled  the  carrying  part  of  the  ves- 
sel, and  also  the  cabin,  with  their  own 
goodfl^  and  consigned  them  to  the  de- 
fendant as  their  &ctor  for  sale.  There 
was  contradictory  evidence  as  to  the 
terms  npoa  which  the  cabin  was  fiU^ 
ed.  The  bill  of  lading  was  annexed 
to  a  biH  of  exchange,  drawn  by  the 
agents  upon  the  defendant,  which  bill 
of  exchange  was  sold  to  a  third  party. 
On  the  arrival  of  the  ship  in  London, 
the  plaintiff  claimed  freight  for  the 
cabin  at  the  then  current  rate  of 
7^  per  ton.  The  defendant  insisted 
that  he  was  entitled  to  the  use  of  the 


cabin  as  well  as  the  other  paM  of  ths 
ship,  at  the  rate  of  3^  5«.  per  ton,  but 
he  charged  his  agente  for  fi^ht  at 
the  rate  of  71,  per  ton,  and  allowed 
them  oommismon  at  that  xatei  The 
goods  were  stopped,  the  bill  of  ex- 
change not  having  arrived  at  matu- 
rity, when  this  action  was  brooght  to 
recover  the  above  rate  of  freight  fiv 
the  use  of  the  cabin.  The  defendant^ 
after  action  brought^  paid  the  bill, 
and  obtained  possession  of  Hkb  goods: 
— ffdd,  first,  that  the  defendant  was 
not^  under  the  terms  of  the  charter- 
party,  entitled  to  load  the  cabin. 

Secondly,  that  the  Judge  properly 
directed  the  jury,  that,  although  the 
defendant's  agente  at  Bombay  had 
no  authority  fix>m  the  defendant  to 
put  goods  in  the  cabin,  yet^  as  the 
defendant  adopted  their  act  by  ao- 
cepting  the  goods,  and  charging  his 
agente  freight  in  respect  of  them,  he 
was  bound  to  pay  the  plaintiff  the 
current  rate  of  freight  at  the  time  of 
loading. 

Thi^y, — ^That  the  action  was 
not  brought  too  soon,  since  the  tak- 
ing to  the  goods  for  the  purpose  of 
obtaining  fr^ht  rendered  the  de- 
fendant liable,  irrespectively  of  his 
actual  posseaedon  after  action  brooght 
Mikheatm  v.  Nicol,  929 

FRIENDLY  SOCIETY. 

By  the  22nd  section  of  the  Friend- 
ly Societies  Ad^  13  k  U  Vict  &  115, 
any  dispute  arising  between  the  mem- 
bers of  any  friendly  society  and  the 
trustees,  treasurer,  or  other  officer,  or 
committee  thereof  shall  be  settled  in 
such  manner  as  the  rules  of  such  so- 
ciety shall  direct^  and  the  dedaioB  so 
made  shall  be  binding  and  conclusive; 
but  if  such  dispute  shall  be  of  such 
a  kind,  that^  for  the  settlement  of  it^ 
according  to  the  laws  in  force,  re- 
course must  be  had  to  a  Court  of 
equity,  it  may  be  referred,  at  the  op* 
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tipn  of  either  party,  to  the  jadge  of 
the  county  court. 

Where,  by  the  rules  of  a  Mendly 
society,  disputes  between  members 
and  the  Uustees  may  be  referred  to 
the  arbitration  of  a  certain  number 
of  the  committee,  a  dispute,  which 
affects  the  interests  of  all  the  indivi- 
dual members  of  the  society,  arising 
between  some  of  its  members,  who 
are  also  members  of  the  committee, 
and  the  trustees,  where  the  question 
is  not  one  which  necessarily  requires 
that  recourse  should  be  had  to  a  Court 
of  equity,  such  dispute  cannot  be  re- 
ferred to  the  judge  of  the  county 
court,  but  must  be  referred  to  other 
members  of  the  committee. 

Where  a  dispute  arose  between 
two  of  the  members  of  the  commit- 
tee of  a  £riendly  society  and  the  trus- 
tees, touching  the  distribution  of  a 
fund  in  the  hands  of  the  latter;  and 
by  one  of  the  rules  of  the  society,  it 
was  ordered  that  disputes  were  to  be^ 
referred  to  such  members  of  the  com-' 
mittee  as  should  not  be  personally 
interested  in  the  matter : — Hddy  that 
the  judge  of  the  county  court  had  no 
jurisdiction  in  such  case;  and  the 
Court  granted  a  prohibition  against 
further  proceedings  in  a  plaint  issued 
oat  of  the  court  over  which  he  pre- 
sided.    Orimham  v.  Cofrd,  833 
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Poor  Rate. 


GUARANTER 
See  PoLicnr  op  Guarantee. 

(1).  Extent  o/LiabUUf/. 

Assumpsit  by  the  plaintiff  agunst 
the  defendants  jointly,  upon  the  fol- 
lowing guarantee:^ — "  In  considera- 
tion that  you  will  sell  to  Mr.  R  the 


distillery,  situate  at  &c.,  and  will  take 
Mr.  F.'s  acceptance,  to  be  dated  29th 
of  September,  1849,  for  400/.,  (the 
amount  of  the  purchase-money),  and 
interest,  payable  at  six  months  after 
the  date,  we  undertake  and  guarantee 
that  the  said  sum  of  400^  and  inter- 
est shall  be  duly  paid  to  you  when 
the  said  acceptance  arrives  at  matu- 
rity, in  the  proportion  of  200/.  each : 
— Held,  that  the  defendants  were 
severally  liable  to  the  plaintiff  to  the 
extent  only  of  200/.  each.  FeU  v. 
Goslin,  185 

(2).  Memorandum  within  the  StahUe 
qfJi'aude. 

The  plaintiff,  at  the  request  of  the 
defenduit,  sold  to  .C.  some  wine,  to 
be  paid  for  by  bills,  and  received 
from  the  defendant  the  following 
guarantee,  signed  by  him : — '^  Upon 
your  handing  me  your  two  dtaftiA 
upon  C.  respectively  for  200/.  and 
146/.  at  six  months  from  this  date, 
I  undertake  to  get  them  accepted  by 
him,  and  to  see  that  they  are  duly 
paid."  It  was  afterwards  discovered 
that  the  draft  for  the  wine  mention- 
ed as  for  146/.  should  have  been  for 
150/.;  and  accordingly  the  plaintiff 
drew  bills  for  200/.  and  150/.,  which 
the  defendant  got  accepted  by  C,  and 
gave  to  the  plaintiff,  and  then  wrote 
across  the  guarantee  as  follows: — 
"  I  have  received  the  two  drafts  (one 
being  for  150/.  instead  of  146/.,  there 
being  an  error  in  the  invoice  of  4/.), 
both  accepted  by  C."  The  plaintiff 
signed  this  receipt,  but  not  the  de- 
fendant. The  plaintiff  having  de- 
clared on  the  above  instrument  as  a 
contract,  in  consideration  that  the 
plaintiff  would,  at  his  own  expense, 
procure  stamps  for  and  draw  two 
bills,  one  for  200/.  and  the  other  for 
150/.,  at  six  months,  and  deliver  them 
to  the  defendant,  he  would  get  them 
accepted  and  see  them  paid : — Held, 
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that  the  instrument  was  a  valid  me- 
morandum of  the  contract  declared 
on,  within  the  4th  section  of  the 
Statute  of  Fraadsy  since  the  indorse- 
ment, haying  been  made  for  the  pur- 
pose of  correcting  the  mistake,  and 
being  written  hy  the  defendant  on 
the  same  piece  of  paper  as  the  origi- 
nal imdertaking,  must  be  considered 
as  authenticated  hy  the  signature 
of  the  defendant.    Bluck  y.  Cf^npertz, 
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HARBOUR  COMMISSIONERS. 

{55  Geo.  3^  c.  clzxxiiL). 

The  55  Geo.  3,  c.  cbcxziiL  au- 
thorises certain  Harbour  Commis- 
sioners to  charge  a  sum  ''  not  exceed- 
ing Id.  for  every  ton  or  less  quantity 
than  a  ton,  and  for  every  peuskage 
and  parcel  of  goods,  wares,  merchan- 
dise, <kc.,  exported  or  imported  over 
the  bars  of  certain  rivers."  Tin-plates 
were  exported,  packed  in  wooden 
boxes  for  shipment,  and  such  boxes 
formed  part  of  and  composed  one 
entire  quantity  or  shipment  in  one 
vessel  (under  one  bill  of  lading),  and 
to  the  same  consignee,  and  at  an  uni- 
form rate  of  freight  on  all  the  tin 
plates  so  shipped,  such  freight  being 
paid  on  the  quantity  of  tons  weight : 
— Held,  that  the  Commissioners  were 
entitled  to  charge  Id.  per  package, 
and  were  not  bound  to  charge  IdL 
per  ton  weight.   Jones  v.  FlMips,  85 


HUSBAND  AND  WIFK 

See  EvTDEKCE,  (3). 

INDICTMENT. 

See  Costs. 

INFERIOR  COURT. 
See  Notice  of  Actiok. 


INSOLVENT  DEBTOR 

INFIRMARY. 
See  Borough  Rate,  (3). 

INJUNCTION. 
See  Practice,  (3). 

INSOLVENT  DEBTOR 

See  FoBEiQM  Judomeht. 
Iksuranoe. 
Pbacticb,  (3).  2. 

StATOTE  of  LmiTATIOHBy  (2). 

(1).  AesigTimeni  to  Trustee /or  Bene- 
fit o/ Creditors. 

SenMe,  that  an  assignment  by  deed 
to  a  trustee  for  the  benefit  of  credi- 
tors, which  empowers  the  tmstee  to 
employ  the  debtor  or  other  pemn 
''in  winding  up  his  affiurs  and  col- 
lecting and  gettiDg  in  his  estate^  and 
carrying  on  his  trade,"  is  not  tM 
as  against  creditors,  if  it  (^pears 
upon  the  instrument  that  the  main 
object  of  the  parties  to  it  was  to 
wind  up  the  debtor's  busineas  for  the 
benefit  of  the  creditors,  and  not  to 
cany  on  the  business  with  a  view  to 
future  profit&     Goates  v.  WUUams, 

205 

(2).  VolurUafry  Convey anee  in  corUen^- 
plation  qflnsoheney. 

The  7  &  8  Vict.  c.  96,  a  19,  enacts, 
that  if  the  petitioner  shall,  before  or 
after  the  filing  of  his  petition,  in  con- 
templation of  his  becoming  insolvent, 
or  being  in  insolvent  circumstances, 
Yolunteoily  convey,  assign.  Sec,  any 
estate,  real  or  personal,  Ac,  to  any 
creditor,  &c,  or  to  any  person  who  ta 
or  may  be  liable  as  surety  for  such 
petitioner,  eveiy  such  conveyance, 
assignment,  &C.,  shall  be  deemed  firao- 
dident  and  void  as  against  any  assig- 
nee of  the  estate  and  effects  of  the 
petitioner,  &c;  provided  that  no  such 
conveyance,  assignment,  &c,  shall  be 
so  deemed  fraudulent  and  void,  if 
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made  at  any  time  prior  to  three 
months  before  the  filing  of  the  peti- 
tion, and  not  with  the  view  or  inten- 
tion,  by  the  party  so  conveying,  as- 
signid^,  &c.,  of  petitioning  the  Court 
for  protection  from  process.  Where 
a  voluntary  conveyance  or  assign- 
ment, &c.,  is  made  by  a  person  in  in- 
solvent circumstances  three  months 
before  the  filing  of  the  petition,  in 
order  to  render  such  conveyance  or 
assignment,  (be,  void  and  fraudulent 
within  the  meaning  of  that  section, 
proof  must  be  given  that  cU  the  time 
the  party  made  the  conveyance  or 
assignment,  &c.,  he  had  the  definite 
view  or  intention  of  petitioning  the 
CJourt  for  protection.  Thoyta  v.  Hobbs, 
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(3).  Sale  of  Goods,  ctfter  Petition  /or 
Protection  wader  7  <t'  8  Vict,  c.  96. 

A.  B.,  by  deed,  in  consideration  of 
certain  prior  advances,  and  of  a  fur^ 
ther  sum  agreed  to  be  advanced,  bar- 
gained, sold,  and  assigned  all  his 
household  furniture  and  other  per- 
sonal effects  to  the  defendant^  to 
hold  absolutely  as  his  own  property, 
with  a  proviso,  that,  if  A.  B.  shoidd 
pay  the  money  due  on  a  day  therein 
named,  the  deed  shoidd  be  void.  The 
deed  further  provided,  that^  on  de- 
&idt  made  in  payment  on  the  day 
named,  the  defendant  should  take 
possession,  hold,  and  enjoy  the  pro- 
perty, and  should,  at  his  discretion, 
sell  and  retain  the  proceeds  in  trust 
to  pay  himself  the  sums  due,  and  to 
pay  the  surplus,  if  any,  to  A.  B. 

A.  B.  made  de&ult  in  payment  on 
the  day  specified,  and  the  defendant 
took  possession  of  the  goods.  A  B. 
afterwards  filed  his  petition  for  pro- 
tection under  the  7  &  8  Vict.  c.  96; 
and  the  defendant,  after  A  B.  had 
filed  his  petition,  sold  the  goods  in- 
cluded in  the  deed : — Held,  in  an  ac- 
tion by  the  assignees  of  A.  B.  against 
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the  defendant,  for  the  proceeds  of  the 
sale,  that,  as  the  bill  of  sale  was  ab- 
solute before  the  filing  of  the  peti- 
tion, the  defendant  had  not  ''availed 
himselT*  of  it  under  the  7  &  8  Vict. 
c.  96,  8.  21,  by  the  sale  after  the  fil- 
ing of  the  petition,  and  therefore  that 
the  assignees  were  not  entitled  to  re* 
cover.     Simpson  v.  Wood,  349 

(4).  Certificate  to  Petitioning  Tro/der 
tmder  the  12  d:  IS  Vict,  c.  106,  s.  221. 

A  plea  of  a  certificate  granted  by 
a  Commissioner  in  bankruptcy  to  a 
petitioning  trader,  under  the  221st 
section  of  the  12  &  13  Vict,  c.  106, 
is  bad,  unless  it  avers  **  that  the  reso- 
lution or  agreement  has  been  carried 
into  effect,  and  the  creditors  of  the 
trader  have  been  satisfied.** 

Semble,  also,  that  such  certificate  is 
binding  on  those  persons  only  who 
are  creditors  at  the  time  of  the  peti- 
tion, and  have  had  notice  of  the  sit- 
tings of  the  Court,  as  required  by  the 
Act ;  and  therefore,  where  a  petition- 
ing trader,  being  the  acceptor  of  a 
bill  of  exchange,  gave  the  requisite 
notice  to  the  drawer  of  the  bill,  whom 
he  supposed  to  be  the  holder,  the  cer- 
tificate was  invalid  against  an  indor- 
see without  notice,  who  was  in  truth 
the  holder,  notwithstanding  the  trad* 
er  had  no  means  of  ascertaining  that 
&ct.     AUoardv,  Wesson,  753 

(5).  Misdescription  in  Schedule. 

Sdre  &cias  on  a  judgment.  Plea, 
that,  after  the  recovery  of  the  judg- 
ment, the  defendant  was  a  prisoner, 
and,  according  to  the  provisions  of 
the  3  d^  4  Vict.  c.  107,  petitioned  the 
Insolvent  Court  for  his  discharge; 
that  the  Court  made  an  order,  vest- 
ing his  estate  and  effects  in  the  pro- 
visional  assignee;  and  that,  after- 
wards, the  defendant  delivered  to  the 
Court  a  schedide,  containing  a  full 
and  true  description  of  all  debts  due* 
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firom  him,  and  of  all  persoDS  to  whom 
he  was  indebted,  together  with  the 
nature  and  amount  of  such  debts. 
The  plea  then  stated,  that  the  defend- 
ant was  brought  before  the  Court 
and  examined;  and  that,  hj  an  order 
of  adjudication,  it  was  ordered  that 
the  defendant  be  discharged  from 
custody  as  to  the  several  debts  due 
to  the  persons  named  in  the  sche- 
dule; and  that  the  defendant  was, 
by  such  order  of  adjudication,  dis- 
charged from  the  said  judgment  debt. 
Replication,  that  the  defendant  was 
not  by  the  order  of  adjudication  ad- 
judged or  ordered  to  be  discharged 
tcom  the  said  debt : — ffddj  that,  upon 
these  pleadings,  the  objection  was  not 
open  that  the  schedule  did  not  con- 
tain a  full  and  true  description  of  the 
plaintiff  as  judgment  creditors,  nor 
of  the  nature  and  amount  of  their 
debt.     Jackson  v.  Chichester,       877 

INSPECTION  OF  DOCUMENTS. 

(1).  Power  qf  Court,  independently  of 
the  U  A  15  Vict,  e,  99. 

The  Court  has  power,  independent- 
ly of  the  U  &  15  Vict  c.  99,  to  com- 
pel the  plaintiff  to  produce  for  the 
defendant's  inspection  a  document 
upon  which  the  action  is  brought, 
where  the  defendant  is  a  party  to  the 
document  and  has  no  copy  of  it. 
Bltick  y.  Gompertz,  67 

(2).  Affidamt  in  Support  o/Applieah 

tion, 

1.  In  an  action  against  a  director 
of  a  Joint-stock  Company  completely 
registered,  for  services  rendered  to 
the  Company,  the  plaintiff's  affidavit 
in  support  of  an  application  for  an 
inspection  of  certain  documents  stat- 
ed, that  there  was,  as  the  plaintiff 
bdieved,  in  the  possession  of  the  Com- 
pany and  of  its  directors,  a  book  or 


books  containing  minutes  of  the  re- 
solutions, orders,  and  proceedings  of 
the  directors  of  the  Company  and  of 
the  committees  thereof  and  that  be 
was  advised  that  it  might  be*lieces- 
sary  that  the  said  minutes  or  some 
parte  thereof  should  be  adduced  on 
the  trial  of  the  cause  as  evidence  on 
his  part;  and  that  without  an  in- 
spection and  copy  thereof  he  could 
not  safely  proceed  to  trial;  and  that 
he  had  no  copy  thereof  in  his  posses- 
sion or  control,  or  any  certain  infor- 
mation as  to  the  contents: — Hdd, 
that  the  affidavit  was  not  rafficient 
for  an  inspection  of  the  documents 
under  the  14  k  15  Vict.  c.  99,  &  6. 
Pepper  v.  Chawhera,  226 

2.  In  an  action  by  a  sharebroker 
in  respect  of  the  purchase  of  stock, 
in  which  the  bill  of  particulars  allow- 
ed several  credits,  the  defendant  ap- 
plied, under  the  14  &  15  Yict.  c.  99, 
8.  6,  for  leave  to  inspect  the  books, 
documents,  <fec.,  in  the  possession  of 
the  plaintiff  upon  an  affidavit  of  his 
attorney,  which  stated  that^  upon  the 
purchase  of  the  stock,  the  plaintiff 
received,  as  the  deponent  was  inform- 
ed and  verily  believed,  divers  bonds 
representing  the  security  for  the  said 
stock,  which  securities  remained  in 
the  hands  of  the  plainti^  the  parti- 
culars of  which  he  neglected  to  fur- 
nish to  the  defendant,  kc,  and  also 
divers  books,  papers,  writings,  en- 
tries, accounts,  and  other  documents 
in  relation  to  tiie  said  stock,  dec,  and 
that  it  was  material  and  neoessaiy, 
in  order  to  enable  the  defendant  to 
defend  the  action  and  to  arrive  at  a 
just  and  proper  conclusion  as  to  the 
state  of  the  accounts  between  him 
and  the  plaintiff  that  the  deponent 
or  the  defendant  should  inspect  and 
take  copies  of  all  such  bonds,  books, 
&C.,  which  the  deponent  veiily  be- 
lieved were  in  the  possession  or  un- 
der the  control  of  the  plaintiff;  that 
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the  plaintiff  had  deUvered  to  the  de- 
fendant two  accounts  relating  to  the 
matters  in  question;  and  that  the 
deponent  verily  believed  that  neither 
the  particulars  of  demand  nor  those 
accounts  set  forth  the  true  state  of 
the  accounts  between  the  parties,  d^c. ; 
and  that  the  application  was  made 
bona  fide,  <fec. : — Hdd,  that  no  ground 
was  shewn  for  an  order  to  inspect 
under  the  statute.  Sndder  v.  Mcvr^ 
gino,  229 

3.  The  14  ^  15  Yict.  c.  99,  s.  6,  has 
not  given  to  'Courts  of  common  law 
the  power  of  compelling  a  discovery, 
but  only  of  allowing  an  inspection  of 
documents,  subject  to  the  following 
limitations:  First,  there  must  be  an 
action  or  other  proceeding  pending; 
secondly,  the  documents  must  relate 
to  such  action  or  other  proceeding ; 
and  thirdly,  the  case  must  be  one  in 
which  a  discovery  could  be  obtained 
in  a  Court  of  equity. 

Where  an  inspection  is  litigated 
and  the  &cts  disputed,  the  application 
must  be  supported  by  an  affidavit, 
shewiDg  that  an  action  or  other  pro- 
ceeding is  pending,  and  stating  cir- 
cumstances sufficient  to  establish, 
primi  facie,  that  the  opposite  party 
has  in  his  possession  or  under  his  con- 
trol documents  relating  to  such  action 
or  other  proceeding,  and  that  the  ap- 
plicant would  by  bill  or  other  pro- 
ceeding in  equity  obtain  a  discovery 
and  inspection  of  the  documents. 

The  right  of  .a  plaintiff  in  equity  is 
limited  to  a  discovery  confined  to  a 
question  in  the  cause,  and  to  such  ma- 
terial documents  as  relate  to  the  proof 
of  the  plaintiff^s  case  on  the  trial; 
and  does  not  extend  to  the  discovery 
of  the  manner  in  which  the  defend- 
ant's case  is  to  be  established,  or  to 
evidence  which  relates  exclusively  to 
his  case.  Therefore,  under  the  14  <fe 
15  Vict  a  99,  s.  6,  the  applicant  must 
»hew,  first,  what  is  the  nature  of  the 


suit  and  of  the  question  to  be  tried; 
and  semble,  he  diould  also  depose  as 
to  his  having  just  ground  to  maintain 
or  defend  it:  secondly,  the  affidavit 
ought  to  state  with  sufficient  distinct- 
ness the  reason  of  the  application  and 
the  nature  of  the  documents,  in  or- 
der to  satisfy  the  Court  or  a  Judgtf 
that  the  documents  are  required  to 
enable  the  applicant  to  support  his 
own  case,  not  to  find  a  flaw  in  his 
opponent's;  and  also  that  the  oppo- 
nent may  admit  or  deny  the  posses- 
sion of  the  documents,  or  excuse  their 
production  on  the  groimd  that  they 
relate  exclusively  to  his  own  case,  or 
that  he  is  privileged  from  producing 
them.  To  this  affidavit  the  opponent 
may  answer,  by  swearing  that  he  has 
no  such  documents,  or  that  they  relate 
exclusively  to  his  own  case,  or  that  he 
is  for  any  sufficient  reason  privileged 
from  producing  them,  or  he  may  sub- 
mit to  shew  part  concealing  the  re- 
mainder, on  affidavit  that  the  part 
concealed  does  not  in  any  way  relate 
to  the  plaintiff*s  case. 

Therefore,  where,  in  an  action  by 
an  architect  to  recover  his  commission 
for  superintending  the  erection  of  cer- 
tain buildings  for  the  defendant,  the 
affidavit,  in  support  of  an  application 
to  inspect  the  plaintiff^s  day-book  or 
journal,  alleged  that  the  work  was 
never  done;  that)  if  done,  the  charge 
was  excessive,  and  also  that  it  was 
done  on  the  credit  of  another,  not  of 
the  defendant;  but  the  authority  of 
that  other  to  pledge  the  defendant's 
credit  was  not  negatived : — Heldj  that 
this  was  a  case  in  which  the  defen- 
dant would  have  a  right  to  a  discovery 
in  equity;  and  therefore,  although  the 
affidavit  was  defective  in  the  latter 
respect,  the  defendant  was  entitled  to 
an  inspection,  to  see  if  there  were  any 
entries  relating  to  the  work,  and  what 
price  was  therein  charged.  Hv/nl  v. 
HevoiU,  236 
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(3).  In  Action  against  Keeper  qfLtk- 
natic  Asylum, 

In  an  action  against  the  keeper  of 
a  liinatic  asylum,  licensed  under  the 
8  &  9  Vict.  c.  100,  for  improper 
treatment  of  the  plaintiff  whilst  con- 
fined there  as  a  lunatic,  the  defendant 
is  not  privileged  from  producing  the 
hooks  required  by  that  statute  to  be 
kept;  and  therefore  an  order  was 
made  under  the  14  &  15  Vict.  c.  99, 
s.  6,  for  the  plaintiff  to  inspect  *^  The 
Book  of  Admissions,  The  Book  of 
Entries,  The  Medical  Visitation  Book, 
The  Case  Book,  and  The  Patients' 
Book,"  so  fiur  as  related  to  the  plain- 
tiff. The  Court  also  ordered  inspec- 
tion of  the  defendant's  license,  of  the 
order  and  medical  certificates  under 
which  the  plaintiff  was  confined ;  also 
of  all  letters  written  by  the  plain- 
tiff's wife  and  the  Commisaioners  of 
Lunacy  to  the  defendant,  relating  to 
the  plaintiff    BiUv.FhUp,        232 

(4).  Casta. 

The  costs  of  the  inspection  of  do- 
cuments, under  the  14  <Sc  15  Vict, 
c.  99,  8.  6,  must  be  paid  by  the  party 
seeking  it;  but  the  costs  of  the  ap- 
plication are  costs  in  the  cause.  IliU 
V.  Fhdlp,  232 

INSURANCR 

An  insolyent  debtor,  who  has 
in  his  possession  goods  which  have 
vested  in  the  provisional  assignee 
under  the  1  &  2  Vict.  c.  110,  s.  37, 
has  nevertheless  an  insurable  inter- 
est in  such  goods.  Marks  v.  ffamil- 
ton,  323 

INTEREST. 

See  Statute  of  Liuitatigks,  (1). 

INTERPLEADER 

See  Attagument,  1. 


JEW. 
See  Oath  or  Abjuratiov. 

JOINT-STOCK  COMPANY. 


Cha/rgvng  Shares  vayder  \  dt  2 
c  110,  8.  14. 

The  defendant,  a  registered  owner 
of  shares  in  a  Joint-stock  Company, 
deposited  the  certificater  with  EL  as 
a  security  for  money  advanced.  Hie 
defendant  afterwards  borrowed  a  fur- 
ther sum  firam  an  insurance  office, 
and  executed  to  C,  one  of  his  sure- 
ties on  that  occasion,  with  the  cco- 
sent  of  K,  who  was  the  other  surety, 
a  transfer  of  the  shares,  accompanied 
by  a  declaration  of  the  terms  of  the 
transfer,  and  delivered  both  instru- 
ments to  C.  The  money  not  having 
been  paid  to  the  insurance  office, 
they  claimed  it  from  £.  and  C,  when 
C.  requested  the  insurance  office  to 
transfer  the  shares  into  his  name, 
which  they  refused  to  do,  on  the 
ground  that  they  had  been  previoos- 
ly  served  with  a  Judge's  order  nisi  to 
charge  the  shares: — Held,  that  the 
shares  were  properly  charged  as 
shares  standing  in  tJie  defendant's 
name  **  in  his  own  rights"  within  the 
meaning  of  the  1  &  2  Vict.  c.  110, 
s.  14.    Fuller  v.  Earle,  796 

JUDGMENT  AS  IN  CASE  OF  A 
NONSUIT. 

See  Pbaotice,  (3). 

LANDLORD  AND  TENANT. 

See  County  Coubt,  (3).  3. 
Lease. 
License. 

EEPLEYIir,  (1). 

(1).  Tenancy  aiWiU. 
An  indenture  of  mortgage,  after 
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tlie  UBiial  power  of  sale  bj  public 
auotion  or  private  coatraci,  in  tbe 
event  of  the  nonpayment  of  the  mort- 
gage-money, contaioed  a  proviso  and 
covenant  by  the  mortgagee  that  no 
sale,  or  public  notice  or  advertise- 
ment for  any  sale,  should  be  made 
or  given,  nor  any  means  be  taken 
for  obtaining  possession,  mitil  the  ex- 
piration of  twelve  calendar  months 
after  notice  in  writing  of  such  inten- 
tion should  have  been  given  to  the 
mortsaffor.  It  also  contained  a  co- 
veiu^y  the  mortgagee  for  qmet 
enjoyment  by  the  mortgagor,  as  te- 
nant at  will  to  the  mortgagee,  on 
the  payment  of  a  certain  yearly  rent 
by  two  equal  half-yearly  payments, 
but  no  livery  of  seisin  was  made  to 
the  mortgagor: — Hddy  that,  under 
this  deed,  the  mortgagor  was  tenant 
at  will  only  to  the  mortgagee,  and 
no  tenancy  from  year  to  year  was 
thereby  created.  Dm  d.  DixiA  v. 
DameSy  89 

(2).  Agreement  for  Future  Lecue — 
Surren4iler, 

Debt  on  an  indenture  for  rent. 
Plea,  that  whilst  the  defendant  was 
in  the  occupation  of  the  demised  pre- 
mises, and  before  the  rent  became 
due,  it  was  agreed  between  the  plain- 
tiff and  the  defendant,  that  the  plain- 
tiff should  make  certain  alterations, 
and  in  consideration  thereof  the  de- 
fendant should  relinquish  his  interest 
under  the  indenture,  and  accept  a 
fresh  lease  for  seven  years  at  an  in- 
creased r^it;  and  until  such  lease 
should  be  tendered  to  the  defendant, 
he  should  hold  the  premises  as  tenant 
frt>m  year  to  year,  at  the  increased 
rent :  that  the  plaintiff  executed  the 
alterations;  that  the  defendant  relin- 
quished his  interest  under  the  inden- 
ture, and  held  the  premises  tmder  the 
agreement;  and  that  no  new  lease 
was  executed:   by  means  of  which 


premises,  the  defendant  became  te- 
nant from  year  to  year,  and  all  his 
interest  under  the  indenture  was  sur- 
rendered to  the  plaintiff  by  act  and 
operation  of  law.  Replication,  de 
injuril^;  and  issue  thereon: — Held, 
first,  that  the  plea  could  only  be 
proved  by  an  agreement  in  writing, 
since  the  stipulation  as  to  the  yearly 
tenancy  was  part  of  the  agreement 
for  a  friture  lease,  and  such  agree- 
ment was  required  by  the  Statute  of 
Frauds  to  be  in  writing. 

Secondly — ^That,  under  such  an 
agreement,  there  would  be  no  surren- 
der of  the  existing  lease  by  operation 
of  law  \mtil  the  new  lease  was  grant- 
ed.    Foquat  v.  Moor,  870 


(3).  Custom  of  the  Countrf/. 

The  defendants'  testator,  being  in 
possession  of  an  estate,  of  part  of 
which  he  was  the  owner,  and  another 
part  of  which  consisted  of  Crown 
lands  leased  to  him  for  a  term,  expir- 
ing on  the  10th  of  October,  1849, 
contracted  with  the  plaintiff  for  the 
sale  to  him  of  the  former  party  and, 
by  agreement^  demised  to  him  the 
Crown  lands  for  one  year  frx)m  the 
29th  of  September,  1848;  and  the 
plaintiff  agreed  that  he  would  abide 
by,  perform,  and  keep  all  and  singu- 
lar the  covenants  and  agreements 
contained  in  the  Crown  lease;  and 
the  testator  agreed,  that,  in  case  he 
should  be  able  to  obtain  a  further 
lease  from  the  Crown  for  fourteen 
years,  he  would  grant  to  the  plaintiff 
a  lease  for  thirteen  years,  subject  to 
the  same  covenants.  By  a  memo- 
randum subsequently  signed  by  the 
plaintiff,  he  agreed  to  take  (with 
others)  the  Crown  lands,  "  subject  to 
the  same  rents,  covenants,  and  obli- 
gations, in  all  respects,"  as  were  con- 
tained and  provided  for  in  the  leases 
by  which  the  testator  held,  or  should 
hold,   the   same.     The  i>laintiff,  on 
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taking  poesessioik,  paid  to  the  out- 
going tenants,  according  to  the  cua- 
tom  of  the  countiy,  the  amonnt  of  the 
valuation  for  fidlows,  &c,,  as  well  of 
the  other  lands  as  of  the  Crown 
lands.  By  the  terms  of  the  Crown 
lease,  the  custom  of  the  country  in 
that  respect  was  excluded.  At  the 
desire  of  the  plainti£^  the  Crown 
lease  was  not  renewed: — Held,  firsts 
that  the  custom  of  the  country  was 
not  excluded  hy  the  agreement  be- 
tween the  parties;  secondly,  that, 
where  such  a  custom  exists,  Chore  is 
an  implied  contract  on  the  part  of 
the  landlord,  that,  if  'there  be  no 
incoming  tenant,  he  will  pay  the 
outgoing  tenant  according  to  the 
custom. 

Semble,  that  such  a  custom  does 
not  apply  to  cases  where  the  term  is 
put  an  end  to  by  the  determination 
of  the  landlord's  interest  FavieU  v. 
Gcukom,  273 


(4).  SiglU  o/La/ncUord  to  open  Door 
in  order  to  dintrain. 

A  landlord,  in  order  to  distrain, 
may  open  the  outer  door  by  the  usual 
means  adopted  by  persons  having  ac- 
cess to  the  building;  and  therefore  he 
may  open  it  by  turning  the  key,  by 
lifting  the  latch,  or  by  drawing  back 
the  bolt. 

Qiujere,  where  the  outer  door  is 
broken  open,  whether  the  distress  is 
void.     Eyan  v.  Shilcock,  72 


5).  Payment  of  Bent  to  Landlord  by 
his  Agent, 

A  tenant  being  indebted  to  his 
landlord  for  rent,  the  agent  of  the 
landlord  received  from  the  tenant  a 
bill  of  exchange  for  the  amount, 
which  he  indorsed  to  a  third  person, 
and  afterwards  paid  the  rent  to  the 
landlord,  giving  credit  for  it  in  his 


accounts  as  if  the  tenant  had  piid 
money.  The  landlord  having  disknia- 
ed  for  the  rent: — Held,  that  it  was 
a  question  for  the  jury,  whether  the 
transaction  amounted  to  a  disooont 
of  the  bill  by  the  agent  ix  ^ 
tenant,  or  a  mere  advance  of  ibe  rent 
by  the  agent  to  the  landlord,  in  wbidi 
latter  case  he  was  entitled  to  distnia 
Pa/nroU  v.  Ander^m,  93 

Griffith  V.  Chichester,  95,  o. 


LANDS  CLAUSES  CON80U- 
DATION  ACT  (8  &  9  Vict. 
a  18). 

See  ABBiTRAnoN,  (3). 


LEASK 

See  CovEKANT. 

The  plainti^  in  consideratioo  d 
530/.  to  be  paid  by  A.,  demised  to 
him  certain  premises  for  the  term  of 
fifty-five  years,  at  the  yearly  rent  of 
SiL,  and  subject  to  covenants  to  re- 
pair, <&c.  The  consideration  not 
having  been  paid,  A.  assigned  to  the 
plaintiff  the  residue  of  the  term  then 
unexpired,  subject  to  the  rent  and 
covenants,  and  with  a  power  of  sale 
In  pursuance  of  that  power,  the 
plaintiff  in  consideration  of  500^ 
« bargained,  sold,  assigned,  trans- 
ferred, and  set  over"  to  the  defend- 
ant the  said  premises,  to  hold  ''for 
the  residue  of  the  said  term  of  fiftj- 
five  years,"  subject  to  the  yearljreflt 
of  SiL,  and  the  covenants  contained 
in  the  lease  to  A. ;  and  the  defend- 
ant covenanted  to  pay  the  rent  and 
perform  the  covenants.  The  defend- 
ant having  entered  on  the  premises: 
— Held,  that,  although  the  mortgage 
by  A.  to  the  phuntilr  operated  as  a 
merger  of  the  term  originally  grantr 
ed,  yet  the  assignment  by  the  |Jain* 
tifi*  to  the  defendant  created  a  nev 
lease  for  the  residue  of  the  unexpired 
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term,  and  oonseqaently  the  defend- 
ant was  liable  on  the  covenants. 
CaUee  v.  Eichardaan,  143 


LEGACY. 

Among  the  papers  of  a  testator 
were  found  two  letters,  sealed  and 
directed  "For  S.  G.,  my  late  ser- 
vant."' S.  G.  had  been  in  the  ser- 
vice of  the  testator  as  housekeeper 
for  some  years  before  his  death,  but 
had  left  him  for  some  time  previous- 
ly to  that  event.  These  letters  con- 
tained promissory  notes  for  lai^ 
sums  of  money,  and  one  of  the  let- 
ters stated,  that  the  testator  inclosed 
200^.  as  a  mark  of  respect;  and  the 
other  letter  stated,  that  the  inclosed 
was  for  her  long  and  faithful  ser- 
vices. S.  G.  applied  to  the  execu- 
tors for  payment  of  the  notes;  and, 
upon  seeing  the  notes,  they  paid  her 
a  portion  of  the  amount,  and  pro- 
mised to  pay  the  remainder,  but 
afterwards  refused  to  do  so: — Held, 
first,  that  an  action  was  not  main- 
tainable by  S.  G.  upon  the  notes, 
which  were,  in  effect,  a  legacy,  and 
an  informal  one,  in  not  being  duly 
attested  as  required  by  the  Wills 
Act,  1  Yict.  c.  26,  and  therefore 
void ;  and,  secondly,  that  the  action 
was  not  maintainable  on  the  account 
stated,  inasmuch  as  the  promise  of 
the  executors  was  made  on  a  sup- 
posed debt,  which,  in  fact,  was  not 
due.     Gough  v.  Findoriy  48 


LEGACY  DUTY. 

See  Devise,  (1). 

Where  a  testator,  by  his  will,  gives 
a  power  to  A.  B.  to  appoint  to  his 
wife  an  annuity  chargeable  upon  the 
land  of  the  testator,  if  A.  B.  shall 
think  fit,  and  A.  B.  makes  the  ap- 
pointment, but  with  the  condition 
that  the  wife  takes  it  on  relinquish- 


ing her  dower,  legacy  duty  is  payable 
upon  such  annuity,  under  the  45  Geo. 
3,  c.  28. 

Where  such  condition  is  annexed 
by  the  original  testator  himself  quasre 
whether  duty  is  payable  either  upon 
the  whole  annui^,  or  upon  the 
amount  of  it  after  deducting  the  va- 
lue of  the  dower. 

A.  B.,  by  his  will  made  in  1821, 
after  disposing  of  his  property  in  va- 
rious ways,  and  after  giving  directions 
as  to  the  purchase  of  estates  in  the 
county  of  S.  with  the  proceeds  of  es- 
tates in  the  counties  of  R  and  K., 
directed  a  deed  of  settlement  of  his 
estates  to  be  executed,  and  that  there 
should  be  inserted  in  such  settlement 
a  power  to  the  tenant  for  life, ''  and 
entitled  to  the  rents  and  profits  of 
the  estates  so  to  be  settled,  by  deed 
or  will  duly  executed,  to  chu^  all 
or  any  part  of  such  estates  with  any 
annual  sum  or  sums  of  money,  not 
exceeding  one-third  part  of  the  an- 
nual value  thereof,  unto  or  for  the 
benefit  of  any  woman  or  women  with 
whom  he  or  they  might  respectively 
happen  to  intermarry,  or  with  whom 
he  or  they  might  have  intermarried, 
as  and  for  and  in  the  nature  of  a 
jointure."  Upon  the  death  of  A.  B. 
in  1822,  C.  D.  succeeded  to  the  es- 
tates; and  by  his  will,  in  execution 
of  that  power,  and  of  all  other  pow- 
ers given,  charged  all  the  estates  he 
had  power  to  charge  ^  with  the  pay* 
ment  of  the  annual  sum  of  2000^, 
free  and  clear  from  taxes,  and  with- 
out any  other  deduction  whatsoever, 
unto  and  for  the  benefit  of  his  wife 
Lady  H.,  during  the  term  of  her  na- 
tural life,  the  said  yearly  rent  or  an- 
nual sum  of  2000^  to  be  in  the  na- 
ture of  and  in  Ml  for  the  jointure  of 
his  said  wife,  and  to  be  in  Heu,  bar, 
and  satisfaction  of  and  for  her  dower 
or  thirds  at  common  law,  or  by  or  on 
account  of  customary  free  bench  which 
she   could  and  would  or  otherwise 
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might  have  or  claim  o^  in,  or  oat  of 
the  freehold,  copyhold,  or  cnstomaiy 
manors"  of  C.  D.  This  will  also  pro- 
vided, that  in  caae  C.  D.  was  not  au- 
thoriaed  and  empowered  by  the  will 
of  A.  R  to  charge  the  estates  there- 
by deyised,  and  directed  to  be  pur- 
chased and  settled  respectively  as 
aforesaid,  with  the  payment  of  so 
large  an  annual  sum  as  2000Z.  by  way 
of  jointure,  the  deficiency,  if  any, 
should  be  a  charge  upon,  and  the  said 
0.  D.  thereby  expressly  made  liable 
to,  and  charged  such  part  and  parts 
of  his  real  estates  by  his  will  devised 
as  should  not  be  sold  under  the  trusts 
in  his  will  contained  as  thereinafter 
mentioned,  with  the  payment  of  such 
deficiency.  Upon  the  death  of  C. 
D.,  the  defendant  succeeded  to  the 
estates  asheir«t-]aw,  and  entered  in- 
to possession  and  receipt  of  the  rents 
and  profits,  and  made  several  pay- 
ments of  the  annuity  to  Lady  H.,  the 
wife  of  C.  D.,  who  was  a  stranger 
in  blood  to  A.  B.  i-^Hdd,  that  le- 
gacy duty  was  payable  upon  the  whole 
of  the  annuity,  and  that  the  defend- 
ant, either  as  trustee  or  the  person  in 
possession,  was  the  party  bound  to 
pay  it.  Tli/s  Attorney-General  v.  Lord 
Henniker,  331 

LICENSR 

A  parol  demise  of  land  reserved  to 
the  landlord  "all  the  hedges,  trees, 
thorn  bushes,  fences,  with  lop  and 
top:" — Held,  that  such  reservation 
operated  as  a  license  to  enter  the 
land  for  the  purpose  of  cutting  and 
carrying  away  the  trees.  IlewiU  v. 
Sir  a  laham,  77 

LUNATIC. 
See  iHsrecrrioN  op  Documents,  (3). 

MERGER 
See  IjEASE. 


MONEY  PAID. 

(1).  Failure  of  ConsideraUcm. 

K  H.  L.,  who  resided  at  Sydncj, 
New  South  Wales,  being  entiUed  to 
an  annuity  for  his  life,  asagned  it^  in 
1847,  to  certain  trustees,  to  di^iose 
of  it  for  his  benefit  The  plaintiff 
entered  into  a  correspondence  by  let* 
ter  with  the  trustees,  upon  the  sub- 
ject of  the  purchase,  and  from  the 
various  letters  which  passed  between 
the  parties,  it  appeared  that  the 
terms  of  the  purcluuae  were  not  final- 
ly determined  upon  and  settled  until 
the  28th  of  February,  1849.  Upon 
the  6th  of  that  month  the  annuitant 
died.  The  purchase  mcmey  was  paid 
by  the  plaintiff  in  ignorance  of  the 
fact,  and  was  ultimately  received  by 
the  executrix,  of  the  deceased : — Hdd, 
that,  as  at  the  time  of  the  purchase 
of  the  annuity  it  had  ceased  to  exist, 
the  plaintiff  was  entitled  to  recover 
back  the  whole  of  the  purchase  mo- 
ney from  the  executrix,  on  the  ground 
that  the  money  had  been  paid  with- 
out consideration.  Strickland  Y.Sarah 
Turner,  208 

(2).  Pa/ymeni  by  one  Pmineir  of  the 
Debt  ofcmother. 

A.  and  B.,  in  partnership  together, 
had  au  account  at  a  bank  where  R 
also  kept  a  private  account  The 
bank  having  a  balance  against  the 
firm,  applied  to  B.  for  payment,  when 
B.  returned  for  answer,  that  the  debt 
was  his  own,  and  had  nothing  to  do 
with  the  partnership  accounts.  B. 
afterwards  gave  the  bank  a  promis- 
sory note^  signed  in  the  partnership 
name,  for  the  amount  of  the  balance. 
The  bank  afterwards  sued  A.  upon 
the  note,  and  recovered  the  amount 
of  it  from  him: — Held,  that  A.  might 
maintain  an  action  against  B.  fbr 
money  paid  to  R's  use,  as  B.  had  ad- 
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mitted  that  the  debt  for  which  the 
note  was  giveii  was  his  own,  and  was 
not  connected  with  the  partnership 
accounts.     Cro9S  v.  Cheshire,  43 

MORTGAGR 

See  Lanbord  and  Tenaitt,  (1). 
Lease. 

Railway  Company,  (3). 
Stamp,  (1). 

(1).  Fa/rol  Agreement, 

A  mortgage  of  a  personal  chattd 
may  be  made  without  deed.  FUny 
V.  Denny,  581 

(2).  C<mveif€mee  o/ChaUeU/or  a  Term, 

A,  by  deed,  dated  the  28th  of 
September,  1845,  conveyed  certain 
goods  to  B.,  subject  to  a  proviso, 
that  if  he  should  pay  B.  the  sum 
thereby  secured  on  the  22nd  of 
March,  1850,  or  at  such  earlier  day 
or  time  as  B.  should  appoint,  by 
giving  A.  fourteen  days*  notice,  and 
should  pay  interest  in  the  meantime 
half-yearly,  the  conveyance  should 
be  void;  and  it  was  thereby  agreed 
between  the  parties,  that,  until  de- 
fault should  be  made  in  the  payment 
of  the  principal  sum  secured  at  the 
time  therein  specified,  or  the  interest, 
after  fourteen  days  notice,  it  should 
be  lawful  for  A.,  his  exeout-ors  or  ad- 
ministrators, to  hold  and  enjoy  the 
chattels.  A.  continued  in  possession 
of  the  chattels  according  to  the  agree- 
ment until  the  13th  of  December, 
1849,  when  he  became  bankrupt; 
and  his  assignees  (the  defendants)  on 
the  19th  of  February,  1850,sold  the 
whole  of  the  chattels  absolutely,  and 
not  merely  the  bankrupt's  interest 
in  them.  No  demand  had  been 
made  on  A.  by  B.,  or  by  the  plain- 
tiffs (the  assignees  of  B.),  for  the 
principal  money  or  interest  in  the 
meantime : — Ndd,  first,  that  the  deed 
did  not  give  a  mere  possession  and 


U0e  of  the  goods  to  A.,  as  bailee  or 
tenant  at  will,  but  the  right  of  pos- 
session and  use  fox  the  term  ending 
the  22nd  of  March,  1850,  defeasible 
by  nonpayment  of  the  principal  or 
of  the  interest,  aooording  to  the  terms 
of  the  deed;  but,  secondly,  that  the 
sale  by  the  assignees  of  A.,  the  bank- 
rupt, destroyed  the  bailment;  and, 
thirdly,  that  the  sale  by  the  assign 
nees  was  equivalent  to  a  sale  by  the 
bailee  himself;  and  consequently, 
that  trover  would  lie  by  the  assig- 
nees of  the  mortgagee  against  the 
assignees  in  bankruptcy  of  the  mort- 
gagor, for  the  oonversi(Mi  by  the  sale 
of  the  goods  during  the  term.  Fevin 
V.  BitUesUm,  152 


(3).  By  Trustees /or  eonstntctmg 

Dock 

By  the  7  <k  8  Vict.  c.  Ixxix.  cer- 
tain persons  were  incorporated  as 
Commissioners,  for  the  purpose  of 
**  constructing  Tidal  Basins^  a  Dock, 
and  other  works  at  Bii*kenhead  ;** 
and  by  the  11  &  12  Vict.  c.  cliv.  cer- 
tain trustees  were  substituted  for  these 
Commissioners;  and  the  property 
which  was  vested  in  the  Commission- 
ers by  virtue  of  the  former  Act  was^ 
by  the  subsequent  Act,  vested  in  the 
trustees.  By  the  39th  section  of  the 
former  Act,  the  Commissioners  were 
empowered  to  borrow  at  interest,  on 
the  credit  of  the  several  rates  and 
tolls  by  that  Act  granted,  and  of  any 
property  which  might  be  vested  in 
the  Commissioners  by  virtue  of  that 
Act,  any  sums  of  money,  so  that  the 
amount  owing  by  them  did  not  at 
any  one  time  exceed  a  certain  speci- 
fied sum;  and  for  securing  the  re- 
payment of  the  monies  so  borrowed, 
the  Commissioners  might  assign  over 
the  said  rates,  tolls,  and  property  to 
the  person  who  should  advance  or 
lend  such  money,  as  a  security  for  the 
money  so  borrowed.     By  the  4:0th 
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section,  sach  mortgage  was  to  be  by 
deed  duly  stamped,  &o,j  and  might 
be  according  to  the  form  given  in  the 
schedule  to  the  Act.  By  the  41st 
section,  such  mortgagees  were  to  be 
creditors  on  the  rates  or  tolls  and  pro- 
perty equally.  By  the  43rd  section, 
a  register  of  such  mortgages  was  to 
be  kept»  and  to  be  open  to  inspection. 
By  section  57,  the  Commissioners 
were  empowered  to  purchase  certain 
lands,  and  to  agree  with  the  parties 
interested  in  such  lands  for  the  pur- 
chase for  a  consideration  in  money, 
&0,  After  a  portion  of  the  works 
had  been  completed,  the  trustees,  who 
were  indebted  to  their  contractor  for 
the  execution  of  a  part  of  the  works, 
by  two  several  indentures  assigned  to 
him  by  way  of  mortgage  all  the  plant, 
goods,  machinery,  and  working  mate- 
rials in  use  in  and  about  the  docks. 
These  deeds  were  not  in  the  form 
given  by  the  Act,  nor  were  they  re- 
gbtered : — ffeld,  that,  as  the  property 
assigned  by  these  deeds  was  not  such 
property  as  that  contemplated  by  the 
39  th  section  of  the  first  Act,  but  was 
property  to  which  the  trustees  were 
entitled  independently  of  the  Act, 
the  trustees  had  an  absolute  control 
over  it^  and  that  the  mortgages  in 
question  were  valid.  M^Carmick  v. 
Parry,  355 

NEGLIGENCR 

See  Cheqtje. 

NEW  ASSIGNMENT. 
JSee  Pleading,  I.  (3). 

NEWSPAPER 
See  Stamp,  (2). 

NONSUIT. 

See  County  Court,  (3). 


NOTICR 

See  Cabbieb,  (1). 
Practici^  (4). 

NOTICE  OF  ACTION. 

By  the  8  &  9  Vict,  a  cxlv.,  the 
Borough  Court  of  Manchester  is  on- 
powered  to  try  ^'actions  of  assompnt^ 
covenant,  and  debt,  and  actions  of 
trespass  and  trover,  provided  the  mtm 
or  damages  sought  to  be  reooveared 
shall  not  exceed  502."  By  section  52, 
in  actions  commenced  *'  for  anything 
done  in  pursuance  of  that  Adb,"  no- 
tice of  action  must  be  given.  In  an 
action  against  the  officer  of  the  Court 
for  neglecting  to  levy,  and  making  a 
&lse  return  to  a  writ  of  fieri  fiidas 
issued  on  a  judgment  in  debt  for  501, 
and  6^  159,  8d,  damages: — ffeUi^ 
that  notice  of  action  was  necessaiy, 
part  of  the  cause  of  action  being  for 
a  misfeasance  in  making  a  false  re- 
turn. 

Qucere,  if  the  action  had  been  for 
the  nonfeasance  only  in  neglecting  to 
levy,  whether  notice  of  action  would 
have  been  necessary. 

^e^  also,  that  the  word  ''sum"in 
the  statute  meant  '^  debt;**  and  that^ 
as  the  debt  sought  to  be  recovered  was 
50L  only,  the  Court  had  jurisdiction, 
the  damages  awanled  being  merely 
for  the  piurpose  of  carrying  costs. 
Jovle  V.  TayloTf  58 


NOTICE  OF  DISHONOUR 
See  Bill  of  Exchange. 

NUL  TIEL  KECORD. 
See  P&AcricE,  (5). 

OATH  OF  ABJURATION. 

The  oath  of  abjuration,  required 
by  the  6  Geo.  3,  c.  53,  s.  1,  must  be 


PARTIES  TO  ACTION. 
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taken  in  the  precise  manner  and  form 
preecribed  by  that  statute;  and  tbe 
words  ''upon  the  true  flEdth  of  a  Chris- 
tian" are  a  substantive  part  of  the 
oath  itself  and  not  merely  part  of  the 
ceremony  for  administering  the  oath. 
— ^Per  Pollock,  C.  B.,  Pofi^  B.,  and 
Alderson,  B.;  dissentiente  Martin,  B. 

Therefore,  a  person  of  the  Jewish 
persuasion,  who  is  elected  a  Member 
of  the  House  of  Commons,  and  takes 
his  seat  as  such  after  having  taken 
the  oath  in  the  form  binding  on  his 
conscience,  but  intentionally  omit- 
ting the  words  "  upon  the  true  faith 
of  a  Christian,''  is  liable  to  the  penal- 
ties which  are  imposed  by  the  1  Geo. 
1,  st  2,  c.  13,  s.  17,  on  any  person 
tskking  his  seat  in  the  House  without 
having  first  taken  the  oath  of  abjura- 
tion. 

Held,  per  totam  Curiam,  secondly, 
that  no  exemption  from  taking  the 
oath  was  created  in  favour  of  Jews 
by  10  Geo.  1,  c.  4. 

Thirdly,  that  the  form  of  the  oath 
is  not  affected  by  the  I  &  2  Yict.  c. 
105;  and. 

Fourthly,  that,  though  the  form  of 
the  oath,  as  given  by  the  6  Geo.  3,  c. 
53,  mentions  the  name  of  '^King 
George  "  only,  the  oath  is  not  confined 
to  sovereigns  of  that  name,  but  the 
name  is  used  merely  by  way  of  de- 
scribing the  existing  sovereign ;  and 
therefore  the  form  must  be  altered 
ftom  time  to  time  by  the  substitution 
of  the  name  of  the  sovereign  reigning 
at  the  time  when  the  oath  is  taken. 
MiUer  v.  Salomons,  475 

OVEESEER. 
See  BoBOUGH  Rate,  (1). 

PARTIES  TO  ACTION. 

(1).  Survwing  Trustee. 
Ther  defendant  being  in  possession 


of  certain  premises  under  a  lease  from 
two  trustees  for  a  term  which  had 
expired,  a  new  lease  was  granted  for 
a  &rther  term,  but  was  executed  by 
one  of  the  trustees  only.  The  defend- 
ant paid  rent  to  both  trustees  imtil 
one  of  them  died;  and  for  the  rent 
due  after  his  death  the  other  trustee 
brought  an  action  for  use  and  occu- 
pation:— Helcl,  that  he  might  main- 
tain the  action  in  his  own  right,  aud 
was  not  bound  to  sue  as  surviving 
trustee.  Sir  Henry  WheaUey  v.  Boyd^ 

20 

(2).  MemJbere  ofJoi/nl-atock  Company. 

The  plaintiff  who  were  members 
of  a  Joint-stock  Company  which  dealt 
in  salt)  and  the  defendant  entered 
into  a  written  agreement,  to  the  ef- 
fect that  the  Company  were  to  sup- 
ply the  defendant  with  briiie  at  a 
certain  sum;  that  the  Company's 
make  of  salt  and  the  price  were  to  be 
fixed  according  to  a  certain  stand- 
ard; and  that  either  the  Company 
or  the  defendant  were  to  be  at  liberty 
to  cease  to  supply  or  to  take  the  salt^ 
upon  giving  a  notice  to  that  effect. 
This  agreement  was  signed  thus: 
"  Eor  Clay  <k  Newman  (the  plaintiff) 
J.  W.  Lee;"  "J.  S."  (the  defendant). 
It  appeared  that  the  salt  was  sup- 
plied from  the  premises  of  the  Com- 
pany : — Held,  that  the  plaintiff  had 
themselves  entered  into  this  contract 
with  the  defendant;  and  that  they 
were  entitled  to  sue  him  for  a  breach 
of  it  in  their  own  names.  Clay  v. 
Southern,  717 


PARTNERSHIP. 

^,  (2). 
>>  (2). 


See  Arbitration,  (2). 
Money  Paid. 


PATENT. 

In  an  action  for  the  infiringement 
of  a  patent,  the  declaration  stated 
that,  in  November,  1847,  letters  pa- 
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tent  were  granted  to  S.  ^forimproy»- 
mentB  in  the  mannfitcttire  of  gelati- 
nous sabstances,  and  in  the  apparatos 
to  be  Msed  therein;"  subject  to  a  pro- 
yiso  that  S.  should,  within  six  months, 
enrol  a  specification  of  his  said  inven- 
tion :  that  on  the  24th  of  May,  1848, 
8.  enrolled  such  specification;  that 
on  the  12th  of  February,  1848,  S.,  by 
indenture,  assigned  the  patent  to  the 
plaintiff;  that  on  the  24th  of  May, 
1848,  8.,  by  leave  of  the  8olicitor- 
General,  disclaimed  the  following  part 
of  the  title  of  the  invention  ''and 
the  apparatus  to  be  used  therein;" 
which   disclaimer  was  filed  by  the 
clerk  of  the  patents,  pursuant  to  the 
statute. — Breach,  that,  after  the  dis- 
claimer was  BO  filed,  the  defendant 
put  in  practice  the  invention.     One 
plea,  after  setting  out  the  specifica- 
tion, concluded  with  a  special  tra- 
verse, that  8.  enrolled  a  specification 
of  his  said  invention.     Another  plea 
denied  that  the  disclaimer  was  filed 
pursuant  to  the  statute.     At  the 
trial,  it  appeared  that,  formerly,  gela- 
tine was  manufactured  by  submitting 
the  cuttings  of  hides  to  the  action  of 
caustic  alkali,  or  by  reducing  them 
to  pulp  in  a  paper  machine,  and  em- 
ploying blood  to  purify  the  product ; 
and  that  the  invention  of  8.  consisted 
in  reducing  the  hides  to  shavings, 
and  treating  them  as  thus  described 
in  his  specification: — ''I  take  the 
parts  of  hides,  usually  called  'glue 
pieces,'  and  my  process  commences  by 
reducing  the  whole  into  shavings  or 
thin  slices  or  films  by  any  suitable 
instrument.     The  instrument  I  have 
used  has  been  an  ordinary  carpenter's 
plane,  the  shaving  being  cut  from 
the  edges  of  the  hide;  but  it  will  be 
obvious  that    any  other  apparatus 
may  be  employed  for  that  purpose, 
or  that  the  pieces  may  be  reduced  in- 
to a  thin  film  by  rollers.     The  shav- 
in|^  are  to  be  soaked  for  about  five 
or  six  hours  in  cold  water,  at  the  end 


of  which  time  the  water  is  to  be 
changed;  and  sodi  changing  is  to 
be  repeated  two  or  three  times  each 
day  until  no  smell  or  taste  is  to  be  de- 
tected either  in  the  water  or  in  the 
shavings.  The  shavings  are  theu  to 
be  subjected  to  heat,  with  a  quantity 
of  water  sufficient  to  cover  them  when 
pressed  down  in  any  suitable  vessel, 
taking  caie  that  the  heat  applied 
should  not  exceed  that  of  boiliug 
water.  The  gelatine,  when  thus  dis- 
solved, is  to  be  strained  through 
linen  or  other  fabric,  subject  to  slight 
pressure  by  the  hands.  The  product 
of  gelatine  thus  obtained  is  to  be  run 
in  thin  fiJms  on  to  a  smooth  surftoe 
of  slate,  to  set,  and  then  removed  on 
nets  to  diy,  and  the  dry  gelatine  is 
to  be  cut  up  by  an  isinglass  cutter." 
It  appeared  in  evidence,  that  the 
shavings  might  be  cut  either  dry  or 
wet,  and  that  the  thinner  they  were 
cut  the  better,  so  long  as  the  fibrine 
texture  was  preserved;  and  that  the 
degree  of  heat  applied  ought  to  be 
such  as  to  dissolve  the  gelatine  in 
the  shortest  time.  The  defendant 
manufactured  gelatine  by  a  similar 
process,  but  he  always  cut  the  shav- 
ings wet,  and  much  finer  than  the 
plaintiffl  A  copy  only  of  the  dis- 
claimer was  filed : — Held,  firsts  that 
the  plaintiff's  process  was  the  subject 
of  a  patent,  and  that  the  defendant 
had  infringed  it. 

8ecoDdly,  that  it  was  properly  left 
to  the  jury  to  say  whether  tiie  speci- 
fication contained  a  reasonably  suffi- 
cient description  of  the  invention. 

Thirdly,  that  the  disclaimer  was 
valid,  notwithstanding  the  grantee^ 
at  the  time  he  entered  it,  had  assign- 
ed all  his  interest  in  the  patent. 

Fourthly,  that  the  filing  of  a  copy 
of  the  disclaimer  was  a  compliance 
with  the  provisions  of  the  5  &  6  Will 
4,  c.  83,  s.  1. 

Fifthly,  that  the  verdict  was  pro- 
peiiy  entered  for  the  i>Iaintiff  on  the 
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third  iflflue,  ainoe  the  specification  in 
fact  described  an  appaiatnsy  and  the 
objection  that  it  was  not  new  could 
not  be  raised  under  that  form  of 
plea.     WaUington  ▼.  Bale,  888 

PAYMENT. 

The  defendant^  being  indebted  to 
the  plaintiff  on  a  bill  of  exchange  for 
25L,  and  being  unable  to  pay  the  full 
amount,  left  9^.  10«.  in  cash,  and  a 
bill  for  111.  in  renewal  of  the  balance 
at  the  plaintifTs  house  in  discharge 
of  the  debt.  A  few  days  afterwards 
lie  met  the  plaintiff,  who  then  refus- 
ed to  take  the  bill  in  renewal,  and 
stated  that  he  should  I'etain  the  cash 
as  payment  of  another  debt,  which  he 
said  was  due.  The  defendant  then 
demanded  back  the  money  in  addi- 
tion to  the  bill;  but  the  plaintiff  re- 
fused to  return  it.  The  plaintiff 
shortly  afterwards  sued  the  defend- 
ant on  the  original  bill : — Hdd,  per 
Follock,  C.  B.,  and  Flatt,  B.,  that, 
tmder  the  circiunstances,  the  receipt 
and  retainer  of  the  money  by  the 
plaintiff  was  evidence  of  payment. 
Per  Parke,  B.,  and  Mc^rtin,  B.,  that 
it  did  not  amount  to  a  payment^  but 
to  a  set-off     ThonuM  v.  Cross,     728 

PETITIONING  TRADER 
See  Ikbolvent  Debtor,  (2),  (4). 

PLEADING. 

See  EviBENCE,  (4). 
Factory  Act. 
Foreign  Judgment. 
iNBOLTEirr  Debtor,  (4),  (5). 
Patent. 

I.  Dbclabation. 
(1).  Special  AccowU  Oated. 

A  declaration  stated  that  the  de- 
fendant was  indebted  to  the  plain- 
tiffs in   divers   unliquidated  debts, 


namely,  for  so  much  as  the  plaintifiBs 
deserved  to  have  of  the  defendant  for 
work  done  by  the  plaintifb  as  attor- 
nies  for  the  defendant ;  that  the  plain- 
tiffs  alleged  that  the  said  debts 
amounted  to  171Z.  9^.  ScL,  and  the  de- 
fendant to  147/.;  that  it  was  agreed 
that  the  dispute  between  them  should 
be  put  an  end  to,  and  the  amount  of 
the  debts  fixed  at  150/.;  that  the 
plaintiff  should  relinquish  their  claim 
to  the  residue;  and  that  the  debts 
shoold  be  satisfied  upon  the  terms  of 
the  defendant  agreeing  to  pay  the 
plaintiffs  150/.;  that  the  disputes 
were  ended;  that  the  debts  were 
agreed  and  fixed  at  150/.;  that  the 
plaintiffs  had  not  made  any  further 
claim;  and  that  the  debts  were  satis- 
fied upon  the  terms  in  that  behalf. 
Breach,  non-payment  of  150/.  Plea, 
that  the  plaintiff  did  not,  "  one  ca- 
lendar month  before  the  commence- 
ment of  this  suit,  deliver  to  the  de- 
fendant a  signed  bill:** — Held,  that 
the  declaration,  at  the  best»  amounted 
to  a  special  count  on  an  account 
stated,  and  that  the  plea  was  good  in 
form  and  substance.  Bridgman  v. 
Ikoffi,  199 

(2).  IkecriptionofLocuainqiio — By 

Name, 

A  declaration  in  trespass  qu.  cL  fr. 
stated,  that  the  defendant  broke  and 
entered  "  certam  lands  of  the  plaintiff 
covered  with  water,  being  the  bed  and 
channel  of  the  river  T.,  and  under  the 
same,  in  the  several  parishes  of  L.  and 
L.,  in  the  county  of  G. :" — Hdd,  on 
special  demurrer,  that  the  declaration 
sufficiently  described  the  locus  in  quo 
by  name.  The  Duke  of  Beaufort  v. 
Vivian^  580 

(3).  AhuUala. 

In  actions  for  trespass  to  land,  the 
locus  in  quo  should  be  designated  by 
abuttals,  or  other  description,  as  it 
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v(9^  bX  tbetiii^e  of  the  tiroepatiayiaEMl 
ipiQt  at.  the  tim^  of  declariktioa. .  Thera- 
foTQ,  wl^eire,  ui  an  a^tifm .  by.  ^  .r^eiv 
a^qner^  the  dpclara^ioa  de^cnbed  .tih#, 
iQpu^  m  quo  Qfi  V  abut;^|qg  qi^  tl)o,»i^it|^i 
lid  east  fpn  ^  (?|oae,  iu'^tt^.occupf^tJQ^, 
a3b^jpQ3§(BKi9p  Qf  t^(^4ci?9idaQt9;^'.an4* 
the  defenoants  (a  Kailway  Company), 
pleaded,  that  they  took  posaeasion  of 
part  of  the  said  close,  abutting  on  the 
south  on  thd  fence  6f  their  railway^ 
u^dM  the  proMiaipns  of  the  li  ^  ^  Vict, 
c.  90,  «9k32,  33,:Whichrwa9.tbQ  iitea^ 
pasa  complained  of;  send,  it  appeared 
attbetri^J,  th^t,  at;^he<timetb9ttre»^- 
pas^  was  Qommitted,  thetclose  in  qaea* 
tif^z^  abutted  on  the  feoioe  of  the  lail^ 
wiay,  but  tbat.afteirwards  the  defend-t  > 
ants  took  possession,  of  and  porchaaed, 
und«r  .the  provisions  of  the.aboyei 
Ai3t,  asniallpartiof  it  adjoinigi^.tlie.. 
ra^way,  so  that  the  plaintifiTsdoscripr. 
tipn  was  correct .  at  the  Une  jof.'d^ 
dilation,  bat  not  at  the  tune,  of  the;  > 
trespass: — Hdd^    that  the  plainiifT 
ooi^d  not  reqoyer,  for  want  c^anew.. 
aa^rifflroent    Humjreyiv  ThgLamlon 
and  Jiortf^  Western  fic^ilwfu/^  Con^ 

'       ..      .    .  .325  J 


PO^f 


^  r 


■  I      i         . 


fkulesai  tbttriQwaterifas 
and>tbattfteedptegtodfiiiiia|iiilil^Ji 
w4feinc|tfdeld«redijr<aKl  tkat 'ftherilau 

^lid^tsi^UaotioMBseiii'tQilie'iesiMBN 

sifter  «4nlnii;7  f  t<^:((ller:4«IillS'  dZcandL 
notiee.  r^h  VwAcafiani  t^^jHM,**^  tftiEti 
tfai^,pW}a9)0ilAt«ilvjfioi.aai  ao^dbkieB^ 

lKmapnWi4i^^v1^iWt0i0nf^  Omhady* 

(2):  r^«^<A«;n^:'^^^W'*:;'iX 

To  a  dec^r^tipn.  in  tzj^agaui^  ..ftff,> 
breakiijig  ,^d  ent^nqg ,  a  ,  cjofe  d*, 
thQ  pUmtiiar  .caU^  ,t^  \  ;5(i»W^  »*n4. 
breaking  thfi .  ci^fttfk  )iljei?l»^  j^i  ^< 
seizing  ai3id,  cftOTp^i.^w^y,  fJiv^Wg,. 
goods  and  c\^iMf^>  pf  r^P  rpisi^Eiti^; 
therein^, the  defifyi^njt  ples^e4  ^^a^h 
der  the  11  Geo.  2,  c.  j^?;  a^a/it^ij^^ 
th^  time  w^^  the  tresg9^9e«(^,^Hec9  . 
oominitted,  one  p,  0..  ^/i^  ie^^^  jqf^ 
certain  preniiseiq  to  the  d^^i}4ftP^^>^ 
a  certain  rent,  iad  that  hfOf  /i^  ji«w>o 
rent  was  thep  4im;  Vi.^JffewJaftJfi 
from  the  said  0.^0.,and/^  uflSSMfi^ii 


(1).  AtgvJi/MiftkUi^  DmUi  of  Bdili- ' 
'      tn«K.  -■    •    • 

r 

iTo  an  action  on  the  case^  in  wlbich 
the  declaration  stated  ihat  the  de- 
fendants were  common  carriers,  and 
that  they  received  from  theplainti^ 
as  such  common  carrieijs,  a  certain 
packsg^  to  be  safely  carried  and  to 
be  delivered  for  him  at  a  place  men- 
tioned, and  thai  the  defendants  did 
not,  safely  carry  l^e  package,  bujfc  that 
through  tl^eir  negligence  it  was  lost;  , 
the  defendants  pleaded  that^  al  the  \ 
time  thqy  received  the  packaigc,  they 
gave'  the  plaintiff  notice  that  they 
woold  n6t  he  respdnsible  for  packages 
of  a  particul&r ,  des^ri|)tion,  *  under 
which  <ihrs  JaAicuW  i>ac%^  feH,,| ' 


in  the  decliEura^on  nienti9. 
the  proper  ^9oas*.  an(^  ^Jia 


ni 


said  O.  0.,  in  .Wpr  to  jgpev^t  thft.^-j 
defendant  frx>m  diatfidjo^xigiliip^ 
the  rent  in  arrears  and  jkti^t,  jl^ecapap^^ 
the  said  goods  and  chattels  'so;^|i- 
dulently  and  cl^^fcin^  ooQ^i^   ' 
by  U.  O.  stiU  remained  in  ;tae  wd; 

looked  up,  to  prevent  then;i  fi^om  oe-  i 
ing  seiz(Mi  as'ardistress  ^^J^^tWfl 
arrears  of  rant,,tjie  defeadui|^w|^S|t^^ 
the  reut  n^inained  due,  and^  wv^  *"  * 
thirty  days  afler  ti^e  si^d  k^o^- 
ohai^i^  had.  so  |>een  cla^dc^ndir  ami 
fraudulently  dbnveyed  sbd  )bcked  jtiiL. 
enten^„^e^pid^cl5^^^f^" 
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seize  and  take  the  said  goods  and 
chattels  as  a  distress  for  the  naid  ar- 
rears of  rent  so  due,  and  did  at  the 
time  when,  Ac,  and  within  thirty 
days  after  the  said  goods  and  chattels 
had  been  so  conveyed  as  aforesaid^ 
seize  them  as  a  distress  for  the  said 
arrears  of  rent;  and  that,  because  on 
that  occasion  the  said  goods  and  chat- 
tels were  put  and  kept  in  the  close 
locked  up,  so  as  to  prevent  them  from 
being  seized  as  a  (Ustress  for  the  said 
arrears  of  rent,  and  so  that  the  de- 
fendant could  not,  without  breaking 
open  and  entering  the  said  close,  seize 
the  said  goods,  the  defendant  was 
obliged  and  did,  in  order  to  seize  the 
said  goods,  first  calling  to  his  assist- 
ance the  constable  of  the  place  where 
the  said  close  and  goods  were,  accord- 
ing to  the  form  of  the  statute,  and 
with  his  aid  and  assistance,  in  the 
day-time  break  open  and  enter  the 
said  close,  in  order  to  seize  the  said 
goods  and  chattels  for  the  said  arrears 
of  rent,  according  to  the  statute;  and* 
that  the  defendant  in  so  doing  did  no 
unnecessary  damage,  &c. 

Hdd,  first,  that  although  it  was 
stated  in  the  plea  that  the  goods  were 
the  tenant's  at  the  time  of  the  removal, 
it  admitted  them  to  be  the  plaintiff's 
at  the  time  of  the  semMref  as  averred 
in  the  declaration,  and  therefore  that 
the  plea  was  not  objectionable  in 
form,  as  amounting  to  an  ai^gumenta- 
tive  traverse  that  at  the  time  of  the 
trespass  %h€j  were  the  goods  of  the 
plain  tiff. 

Hddf  secondly,  that  the  plea  afford- 
ed a  good  prim&  &cie  defence  tiO  the 
action  within  the  11  Geo.  2,  c.  19,  s. 
1.  It  is  unnecessary,  in  a  plea  framed 
under  this  statute,  to  shew  that  the 
goods  have  not  been  made  the  subject 
of  a  boni  fide  sale  to  persons  not  pri- 
vy to  the  fraudulent  removal,  as  pro- 
vided by  the  2nd  sect.;  that  fisMst 
must  be  replied. 

It  is  also  unnecessary  to  state  in 


the  plea  that  the  party  upon  whose 
land  the  goods  are  seized  is  privy  to 
the  fraud;  and  a  previous  request  is 
unnecessary,  in  order  to  give  the 
landlord  the  right  to  break  into  the 
premises  for  the  puqxMe  of  seizing 
the  goods.     WiUiama  v.  IMwis,  618 


(3).  To  Damage. 

A  declaration  stated,  that,  by  a 
deed  between  B.  of  the  first  part,  the 
defendants  of  the  second  part,  and 
the  plaintiff  of  the  third  part,  after 
reciting  that  B.  had  been  appointed 
collector  of  poor  rate  for  the  parish 
of  D.,  and  that  he  had  been  required 
to  find  security  for  the  faithful  dis- 
chaige  of  his  duties,  and   that  the 
defendants    had  consented   to  give 
such  security,  the  defendants  as  surety 
did  covenant  with  the  plaintiff  that 
B.  should  at  all  times,  whilst  he  con- 
tinued in  his  said  office,   faithfully 
account  for  all  sums  which  he  should 
receive:  And  the  defendants  further 
covenanted,  **  that  a  certificate  under 
the  hand  of  the  auditor  of  the  dis- 
trict,   stating   the  amount  of  loss, 
should  be  conclusive  evidence  against 
the  defendants  of  the  truth  of  the 
certificate,  and  that  the  policy  had 
become    forfeited    thereby    to    the 
amount  of  the  loss  stated  in  such 
certificate,  and  should  form  a  valid 
and  binding  charge  and  claim  against 
the  defendants,  without  any  fUrther 
or  other  proof  being  given  by  the 
plaiutifib  in  any  action  of  the  amount 
of  such  loss;  or  that  the  same  had 
been  occasioned  through  the  de&ult 
of  B.     The  declaration  then  averred, 
''  that,  after  the  making  of  the  deed, 
R  received  divers  monies  which  he 
did  not  account  for,  and  that  the  au- 
ditor certified  that  a  loss  had  been 
occasioned  to  the  plaintifb  by  means 
of  the  premises  to  the  amount  of 
8002.,   and  alleged  as  a  breach  the 
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nonpayment  of  that  snm  by  the 
plaintiff  Flea  to  the  declaration, 
BO  &r  as  related  to  the  auditor  hav- 
ing certified,  that  for  thirt^li  years 
before  the  making  of  the  deed,  B. 
was  cc^ector,  and  during  that  time 
had  not  accounted  for  divers  sums 
which  he*  received,  and  by  reason 
thereof  was,  at  the  time  of  making 
the  deed,  in  anrear;  and  that  the  loss 
so  certified  was  the  amount  of  loss 
occasioned  as  well  by  such  arrears  as 
by  the  non-accounting  in  the  declara- 
tion mentioned:  without  this^  that 
the  auditor  certified  that  a  loss  had 
been  occasioned  to  the  plainiitib  by 
means  of  the  premises  in  the  dechra- 
tion  mentioned,  to  the  amount  of 
800^: — Hdd,  on  special  demurrer, 
that  the  plea  was  bad,  as  being  a 
plea  to  the  damage  only.  The  Quar- 
duma  of  the  Poor  of  the  Romjhrd 
Union  v.  The  British  Ouarantee  A^ 
9ociati<my  792 

(4).  Bei>mdMcMr% 

In  an  action  by  the  public  officer 
of  a  banking  copartnership,  the  Court 
allowed  a  plea  which  denied  that  the 
copartnersJiip  were,  at  the  commence- 
of  the  action,  carrying  on  the  trade 
and  business  of  bankers,  in  addition 
to  pleas  of  the  general  issue,  and  of 
accord  and  satii^Geu^tion.  Eoe  v.  Ful- 
ler, 220 

(5).  lamaUe  Plea. 

The  Lynn  and  Ely  Railway  Com- 
pany entered  into  a  bond  with  the 
plaintiff.  After  the  bondwas  so  given, 
that  Company  was  amalgamated  with 
other  Companies;  and  by  the  Act  of 
amalgamation  it  was  provided,  that 
the  amalgamated  Company  should  be 
liable  for  the  contracts,  io.  Entered 
into  by  the  former  Company.  In  an 
action  on  this  bond,  the  defendants 
(the  amalgamated  Company)  being 
under  terms  of  pleading  issuably,  af- 


ter 9;raving  f^jer.of  the  bcmd^fileaded 
that  it  was  not  "  their  deed;**  ana^tlie 
plaintift  t'hereupckn  signed  jac|gment 
Tl^e  tiourt  refused  to  grant  a  rule  to 
set  aside  the  judgment  withoot  an 
affidavit  of  merits,  it  bein^  admitt^ 
upon  the  application  for  the  rule  that 
the  plea  would  be  bad  on  demunvr. 
Selby  V.  The  Ecui  Anglian  Ra£lMaijf$ 
Company,  53 


IIL   BEFUGlTIOir. 

MvSUiforioiwmsee, 

To  an  action  of  trespass  for  foreak^^ 
ing  and  entering  the  plaintiff's  house 
and  seijdng  his  goods,  the  defendant 
pleaded  that  one  Thomas  beld  a  house 
as  tenant  to  one  Payne,  at  .a  certain 
rent;  that  the  rent  was  in.  arrear; 
that  the  said  goods^  being  the  gppis 
of  Thomas^  were  fraudulently  and 
clandestinely  conveyed  by  him  from 
his  house  to  prevent'  a  mstress,  avtd 
were,  with  uie  plaintiff's  consen^ 
placed  in  the  plaintiff's  house;. where- 
upon the  defendanti  as  bailiff  c^PSkj^im 
and  by  his  command,  seized  the  gpods 
as  a  distress. 

Beplicatbn,  that  the  said  goods 
were  not.  the  goods  of  Thomas^  ncv 
were  they  fraudulently  and  cland^ 
tinely  conveyed  away  by  Thomas  to 
prevent  a  distress  \—SmfMe^  thai  4ihe 
replication  was  not  open  to  the  ob- 
jection of  multifiuiousness,  but  that 
it  was  a  good  answer  to  the  plea. 
Thomas  v.  Watkins,  650 


POLICY  OJF  GUARAlin^m 

The  defendants  granted  to  Che 
plaintifi^  the  treasurer  of  a  litefajy 
mstitution,  a  policy  of  guarantie 
against  loss  occasioned  by  the  want 
of  integrity  of  W.,  the  secretary  of 
the  institution.  The  policy  recited, 
that>  as  the  basis  of  the  contract  for 
such  guarantiee  the  plaintiff  had  lodg- 
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ed  at  the  office  of  the  defenchuats  h 
cerUoD  statement  in  writing,  contain- 
ing a  declaration,  signed  by  the  plain- 
tiff of  the  troth  of  the  answers  there- 
by given  to  the  qnestions  therein  con- 
tained.    ISns    statement    contained 
(amongst  others)  the  following  ^nee- 
tionsand  answers : — ''First,  Is  the  ap- 
j^cant  atpresentin  jouremploymen^ 
and,  if  so,  in  what  capacity;  and  has 
he  hitherto  performed  the  duties  of 
his  situation  faithfully,  and  to  your 
satisfiuHionl — He  is  secretary  of  the 
Marylebone  literary  InstHntion.  Se- 
condly. Is  the  applicant  personally 
known  to  you  or  any  of  your  firm;  or 
by  whom  has  he  been  introduced 
or  recommended  to  youl — Only  as 
above.   Thirdly.  In  what  capacity  do 
you  intend  to  employ  the  applicant) 
and,  with  refe'^nce  to  this  question, 
state,  as  far  as  circumstanstances  will 
permit,  (A.)  the  nature  of  his  intend- 
ed duties  and  responsibilitiesi—- {A.) 
He  is  secretary  of  the  Maiylebone 
litenry   Institution,    of  which    I 
am    treasurer.      (C.)   The    checks, 
which  will  be  used  to  secure  accuracy 
in  hiB  accounts,  and  when  and  how 
often  they  will  be  balanced  and  dos- 
ed)— (C)  Examined  by  finance  com- 
mittee every  fortnight.    (D.)  The  sa- 
lary or  emolument  which  will  be 
paid  to  him,  and  how  and  when  it 
wm  be  paid?— (D.)  80f  a  year,  at 
present: — ffdd,  that  tHe  statement 
that  the  accoimts  would  be  examined 
by  the  finance  committee  every  fort- 
night did  not  amount  to  a  warranty, 
but  was  a  mere  representation  of  the 
intemtien  of  th^  plaintiff;  and,  con- 
sequently, that  he  was  entitled  to  re- 
cover in  respect  of  a  loss  arising  from 
the  want  of  integrity  of  W.,  alwough 
such  loss  was  occasioned  by  the  ne- 
glect to  examine  the  accounts  in  the 
manner  specified.     Benham  v.   Hie 
United  OuaranUe  and  Life  Aesur- 
cmce  Comfxmyj  744 


POOR  RAtE. 

Souses  within  FreeincU  qf  OtioL  , 

Three  honseo,  situated  beyond  the 
actual  waU  of  a  ooimtygaol,  bat  with- 
in its  precincts,  were  appropriated  to 
the  occupation  of  the  govemw  and 
of  two  of  the  warders  of  the  gaol,  re- 
spectively, and  they  inhabitMl  these 
houses  solely  as  officers  of  the  gaoL 
The  house  of  the  governor  had  an  in- 
ternal communication  with  the  gaol, 
but  the  other  houses  had  no  oommur 
nication  with  it,  except  by  means  of 
the  principcJ  entrance  of  the  gaol  :— 
Heid^  that  the  occupier  of  each  of 
these  houses  was  exempt  from  liabi- 
lity to  be  assessed  to  the  poor  ratei  on 
the  ground  that  the  houses  were  vir- 
tually part  and  parcel  of  tib^e  gaoL 

On  ike  hearing  of  a  special  case  in 
an  appeal  stated  for  the  opinion  of  one 
.^the  saperior  Courts,  under  the  IS 
&  13  Yict.  c.  45,  s.  11,  the  counsel 
for  the  part^  in  support  of  the  rate 
is  entitled  to  begin.  , 

Upon  such  hearing,  the  Court  re* 
fused  to  hear  more  than  one  counsel 
upon  either  side.  JusUeee  of  Bed- 
fordehire,  AppeUanlif  v.  Ckurdwtvr" 
dene  d:c.  of  St,  Paui,  Bedford^  Be- 
epondente,  650 

POWER 
See  Devise,  (2). 

PRACTICK 

See  Arbitration,  (1). 
Attachicent,  2. 
Cbbtiobabi. 
County  Coubt,  (2),  (3). 
Damaobb. 

Inspbotion  of  Documbnt& 
Pleading,  II.  (4). 
PooB  Rate. 
Sequestration. 
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(1).  Staying  Proeeedinge. 
The  Court  will  not  stay  proceedings 
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in  an  action  by  the  aasignee  of  an 
insolvepji  debtor,  ^n  the  groijind  that 
an  action  brought  by  the  insolvent 
for  the  identiciS  cause  has  be^  re- 
ferred by  order  of  Nisi  iVius  to  an 
arbitrator,  and  the  reference  is  still 
pending.  Sturgea  y.LordOMWfiy  17 

/  (2).  Secwrity/or  Posts. 
The  Coart  will  not  require  secu- 
rity for  costs  to  be  j^ven  by  a  plain- 
tiff, who  is  a  foreigner  and  usually 
resident  abroad,  if  at  the  time  he  is 
actually  in  this  country.  Ta/mbisco 
v.Piibo^,  816 

(8).  Judgment  as  m  Case  of  a  Fon- 

sait, 

1.  It  is  no  answer  to  a  motion  for 
judgment  as  in  case  of  a  nonsuit,  that 
the  defendant  prevented  the  trial  by 
injunction,  which  has  since  been  <fiA- 
sol ved ;  at  all  events,  where  the  plain- 
tiff has  subsequently  given  a  fresh 
notice  of  triai     Dobson  v.  Brockle- 

tarJc.  ^,    81« 

2.  A  defendant  is  not  entitled  to 
judgment  as  in  case  of  a  nonsuit, 
Syhere  the  plaintiff,  kttet  issue  joined, 
)ias  taken  the  benefit  of  the  Insolvent 
Act,  and  inserted  in  his  schedule  the 
4ebt  for  which  the  action  is  brought, 
but  it  does  not  appear  whether  the  as- 
signees are  willing  to  proceed.  Gtwin 
v.  AUan,  306 

(4)   Notice  to  produce  Document  at 

^  Trial. 

The  true  principle  on  which  a  no- 
tice to  produce  a  document  on  the 
'  trial  of  a  cause  is  required,  is,  not  to 
give  the  oppoate  party  notice  that 
such  a  document  will  be  used  by  a 
party  to  the  cause,  in  order  to  enable 
him  to  prepare  evidence  to  explain  or 
confirm  the  document,  but  is  merely 
to  give  him  a  sufficient  opportunity 
to  produce  it,  and  thereby  to  secure, 
if  he  pleases,  the  best  evidence  of  the 


contenl^;  andthg»fore,where  a  docu- 
ment W'AfeVin  Wbe,iri'ete^  ^"^ 

Where  to  a  pW  «^'B«fc1ael  )m(Wi 
the  plaintiff  replies  tiel  record,  a  two 
days'  notice  that  he  wUl  produce  the 
record  is  i^detA^  -MS^*«Jw  v.  Kin- 
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The  signing  judgment  for  debt  and 
taxed  ooste,  wJthowrt*  toy  nott^  of 
taxation,  i»  not  an  iim^gotofty  fer 
which  the  Oorat  will  set  aaidif  lie 
j^dgmttnt.     Fidd  V,  Ptitt/iidg^    689 

(7J.  Entering  Satis/action^on  ioSL 


The  '  plaiittiff    handng  tvdbo^red 
judgment  vs.  an  action  agatnafeA  t«D 
defendants, '  iBsued  it  wo  '  ouucaueneat 
^ikrritBofca;'8a.  tb^seon,  aiid^lU|d0- 
fendauts  wora  taken  m'^e^eeiiiai, 
ba%  weredisohasiftd'l^^^'th^'ijpttui- 
tiff's  attoraey,  npoii'  ^leoolMaakia^  «n 
armngetnent'fapi^  piiynnidb  lo^'^&e 
debt    The  'plaintiff  i  afteraraodB  'il- 
sued  «  writ  of  fi.  fit  Ibr  <die  bakotae 
df  the  origiiMd  debt^  find  the  geb(i»of 
one  of  the  defeiidaBite  w«rs  aeiiied; 
iKit,  u]^n  paymenli  of  ansMain  Ham 
under  prototii  thegodds  %Me  releito- 
^.     A  rule  nisi  witt/afMr^irAidftv  ob- 
tained by  the  defendant  Ix^^procMO^ 
lietunl  of  this  money,  on  tba  gveimd 
that  the  original  debt  was  baaol  by 
the  defendants*  discharge  out  of  cus- 
tody, aa  having  been  made  either  by 
the  authodty  of^  oi^  ai  having  been 
ratified  by,  the  plaintiff.     The  Court 
referred  the  matter  to  the  Master  to 
report  thereon  to  the  Court;  and  he 
ft>uhd''that  Khe  disdhacge  df  'AiA' Ae- 
fendants  had  beeb'  ratified  by  the 
plaintiff:  and  th^^re,  the  Court 
made  the  rule  to  set  aside  the  execu- 
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krca^¥w/»Sji9l?  vpo^  Jihe.prigioal 
^|i4gme^t.  tb^  pour^  under  the 
preceding  drcumstancesy  refused  to 
ord^r  sfitii^^o^^  to  be  entered  up  on 
the  judgment  roll  in  the  action. 
*Wardy.S¥owAkead,^  *  726 

I 

« 

''  ,v  '    .PIlJlSCmPTION. 

"<SkW  SiratTETOK  OF  H1OHWAT& 

PRmdlPAL  AND  AGENT. 

'■    I  •  I  I 

«  .  Where  a  perpon:  describes  huufielf 
m  a  written  instrument  as  the  age^nt 
q(  an  unnamed  principal,  it  is  com- 
petent Hoot  the  party  with  whom  he 
contracts  to  shew  that^  although  de- 
scribed as  afi^ent.  he  is  in  fact  the  prin- 
cipal 

-  A  charter-pariy  oontaiiied  the'fol- 
IvwiMg  c]aase:-^*fThis  charteivparfy 
4)091)9  concluded  by  O.  T.  J,  (the  doh 
fifodi£at)on  behalf  of  another  party 
oessdent  abroad^  it  is  agreed  l^t  all 
liabi)ityl  of  ihe!  former  ceases  as  soon 
as  bre.haatship^d  the  cargo  j*^  it  was 
dbetkn  tihat  £lie  defendant  had  paid 
§0T  iSie  goeda  iiii  his  own  name,  and 
thaAy  flit  ibe  port  of  destination,  they 
»haA'  beendauned  by  and  delivered  to 
4'pci8oniWQko  produced  an  unsigned 
bill  of  lading,  which  the  captain  had 
delivered  to  the  defendant. 
'•  HM,  thait  there  was  no  evidence 
that  thcr  defendtntaoted  as  principal, 
soraa.  tor  render  hiitt  liable  fos  the 
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PROMISSOBT  NOTE. 

Ses  Attobnet,  (3).  1. 
Bill  or  Ezc&anox. 

LSGAOT. 

•    Statute  of  Limitatioks,  (1),  {2}. 

RAILWAY  COMPANY. 

See  Abbitbation,  (3). 
Cabbieb,  (r 
Evidence^  (5] 
Pleading,  11.  (1),  (5). 

(1).   Use  and  Occupation  where  Con- 
tract not  under  SeaL 

An  incorporated  Railway  OompaAy 
agreed  by  parol  to  take  certain  pre- 
mises for  a  year.  They  occupied, 
and  at  the  end  of  the  year  continued 
to  occupy  for  another  year^  at  the  ex- 
piration of  which  period  they  remov- 
ed their  goods,  without  any  previous 
notice  to  quit,  but  paid  rent  up  to  the 
end  of  the  following  quarter: — ffetd, 
that  they  were  not  liable  in  an  action 
for  use  and  occupation  for  the  re- 
maining tjiree.  quarters  of  a  year, 
since  they  did  not  occupy,  during  that 
period ;  and  that  no  tenancy  could  be 
inferred  from  the  payment  of  rent, 
inasmuch  as  they  cpuld  not  contract 
except  under  seal  Firday  v.  T^he 
Bristol  aiid  Exeter  Eailway  Com- 
pany, 409 

(2).  Liability  qf  Provisional  Com- 
mittee, 

In  an  action  by  an  engineer  against 
a  provisional  committeeman  of  a  Bail- 
way  Company,  it  appeared  that^  at  a 
meeting  of  the  committee,  at  which 
the  plaontiff  was  prei^nt,  it  waa  re- 
solved, f'  that  the  providopal  commit- 
tee disclaim  the  intention  of  taking 
op  themselves  any  personal  responsi- 
bility as  regards  the  expenses  incur- 
red or  to  be  incurred  in  or  about  the 
Companyi  and  that  no  such  responsi- 
bility shall  attach   to  them.''     At 
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another  meetings  nt  which  the  plain- 
tiff was  also  present^  a  resolution  was 
passed,  which  contained  a  statement 
that  the  plaintiff  had  said  ''  that  he 
would  make  no  claim  for  his  services 
until  there  should  be  sufficient  funds 
of  the  Company  to  meet  any  demand 
he  might  be  entitled  to  make.**  ihe 
plaintiff  stated  in  a  letter,  that  **  he 
never  understood  that>  unless  the  pro- 
ject were  successful,  the  engineers 
were  to  abandon  all  claim;  but  he 
did  understand,  that  the  individuals 
comprising  the  committee  were  not 
to  be  held  personallj  liable."  At  a 
subsequent  meeting  of  the  committee, 
it  was  resdved,  **  that  the  committee 
bind  themselves  to  be  answerable  to 
the  extent  of  1000^,  to  be  applied  to 
engineering  and  sorveying  parpoeea.** 
The  scheme  was  abandoned,  and  de- 
posits to  the  amount  of  41682.,  whic^ 
had  been  received  by  the  committee, 
were  returned  to  theshaxeholderB:-^ 
Jffeld,  that  the  defendant  was  not  ro- 
sponsible,  the  contract  being  that  the 
plaintiff  should  be  paid  out  of  such 
funds  as  could  be  properly  applied  in 
satisfia^ion  of  his  daum,  and  there 
were  no  funds  of  that  descripticA. 
Landnum  v.  EntuvieUa,  632 

(3).  Mortgage  Dtbentwrm. 

The  7  &  8  Vict.  c.  Ixxxv.  (llhih 
July,  1844),  "for  making  a  railway 
from  Colchester  to  Ipswich,*  empower- 
ed the  Company  to  borrow  money  on 
mortgage.  Section  49  enacted,  "that 
the  Company  may,  if  they  think  pro- 
per, fix  a  period  for  the  repayment 
of  the  principal  money  so  borrowed, 
with  the  interest  thereof;  and  in  such 
case  the  Company  shall  cause  such 

Seriod  to  be  inserted  in  the  mortgage 
eed  or  bond ;  and,  upon  the  expira- 
tion of  such  x>criod,  the  principal 
sum,  together  with  the  arrears  of  in- 
terest thereon,  '  shall  be  paid'  to  the 
party  entitled  to  such  mortgage  or 


bond.*  By i^bd'tfO,  if  no iSfiie-^vM 
fixed  in  tiie  mortgage-deed  finr  xe* 
payment,  the  mortgagee  suglily  att 
the  expiration  of  twelve  mcmtlM^  de- 
mand payment  of  the  prineipal  and 
interest,  upon  giving  six  montW  pt^ 
vions notice;  andtl^  Compai^iii^^ 
at  all  times  |)ay  off  the  money  bor- 
rowed upon  giving  the  like  notie^ 
By  sect.  51,  if  sudi  interest  renudaed 
unpaid  &r  thirty  days  after  it  became 
due,  and  demand  thereof  made  in 
writing,  the  mortgagee  might  eitiier 
sue  for  the  interest  so  in  aarrearby 
action  of  debt,  or  require  the  icppt»nt- 
ment  of  a  reoeirer.  B^  aebt.  6^,  If 
such  principal  and  interest  wtfm  iM 
paid  witMn  six  moiiths  aaer  the 
same  became  myable  and  after  de- 
mand thereof  in  writing,  the  mott- 
gagee  might  sue  for  the  same  in  aoiy 
Court  of  law  or  equity,  or,  if  his  debt 
amounted  to  a  certam  sum,  reqtdte 
the  appointment  of  a  receiver.  The 
8  &  9  Vict.  c.  xciv.  (Jl  July,  l»fe), 
after  reciting  the  7  <&  9  Tick  cbcxxV., 
incorporates  its  provision]^  astii  by 
sect  6  empowers  the  Qomptuiy^  to 
borrow  money  on  mortgage  as  by  the 
recited  Act  authorised.  The  10^11 
Vict.  c.  clxxiv.  (9  July,  1647)  re- 
pealed  the  7  &  8  Vict,  c  Ixxxr.}  hift, 
oy  sect  43,  re-enacted  the  5lHb  ttect 
of  the  repealed  Act  as  to  the  teoovoj 
of  interest.  The  10  &  11  Vict  a 
ccxxT.  (22  Jtdy,  1847),  after  redtmg 
the  7  &  8  Vict.  c.  Ixxxv.,  8<fc9  Vict 
c.  xciv.,  9  &  10  Vict,  a  xcvil,  incor- 
porates their  provisions  then  ixl  force. 
Sect.  7  enables  the  Company  to  bor- 
row money,  subject  to  the  same  or 
the  like  provisions  as  are  contained 
in  the  seoondiy  Tecited  Act;  and 
sect  8  enacts  that  the  several  provi- 
sions of  the  recited  Acts,  with  regaid 
to  the  borrowing  of  monies^  ghall  ap- 
ply to  the  monies  by  that  Act  au- 
thorised to  be  borrowed.  Hie  pLiin- 
tiff  lent  to  the  defendant  1000/.  upon 
the  security  of  a  debenture,  in' the 
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ftt^a^gpxeaJii  ^  «dbed)i)e  to  t}ie  7  4  8 
Yjlc^  p.  A^g^Y*.  whjich  WM  tl^e  Jiame 
fpm  as  Schedule  C.  in  tbs  CompAoies 
CMMAseg  Consplidation  Act  Bj  this 
instr^moott  the  GompuiyaaBigiiedto 
tb^  plaintiff  ''the  undertaking  and  all 
t^Jla  and  sums  .of  money**  axiaing  by 
?iHue  of  the  10  &  11  Vict  c.  cozxy., 
t^.bold  .until  iihe  1000^,  with  inter- 
im at  ^/^  per  oentj  waa  satisfied;  the 
primipal  wfm,  to  be  rej^aid  on  tie  let 
Janmry,  1851." 

...iJ£cld:-^Fuxi,  that^  regarding  the 
instrument  without  reference  to  the 
.a|K>ye  enactments^  the  stipulation  for 
pagrment  of  the  principal  on  the  day 
AUtfnad  tiifivein  imported  a  covenant 
on  the  part  of  the  Company  to  pay 
on  ih^  d^y,  for  the  broach  of  which 
^  action  would  lie  against  them ;  and 
;that  sucl^  rj^t  of  action  was  not 
taken  away  or  afiected  by  the  iqpeaal 
Apts»  or  by  the  .Ck>mp«iu9s  Glauses 
0Qnsolidation  Aot  i^oe  the  51st  and 
$and  sects*  of  the  7  A  8  Vict  c.  bcxxv. 
4i4<i>ot  giye  the  right  of  action,  but 
^ijierely  recpgnised  it  as  already  ezist- 
.  jipg^  .ami  |^x>y^ded  ai^  additifgial  re- 
fpiedy  by  the  a{)fx)intment  of  a  r&- 
qe^^m^  anfl  tb^ivibve  its  fepe^  did 
j^ifpfbfit  ^iright,  i^hic)i  vaa  also 
If^co^^iis^  by  .the  53rd  sect,  of  tb« 

W0  caxmqfmiUjfA  j^  that  the 
Company  had  .borrpTed  other  sufns 
on  mortgage,  and  had  not  sufficient 
£inda  toiuitisfy.the  mortgag^esiy  iras 
jbad  on  demurrer. 

.  Secondly.— That  the  e&ct  of  the 
instrument  was  to  pledge  the  tolls 
and  property  of  the  Company  as  pro- 
prietors, but  not  their  stock  or  pro- 
perty a^  carriejrs^  or  ih»  soil  of  t^he 
i;^way  itself;  wd  that  the  judg- 
;  ment  in  an  action  against  them  for 
the  principal  money  would  be  satis- 
fied qnt  of  their  gQnca;al  pn>pQrty  be- 
longing to  them  as  carriers  or  other- 
wjlse.    ffoH  V.  The  E(t$tem  Union 


•  (4).  Jftfoa^  IWfe       ' 

By  an  agreement  made  between 
"  The  Manchester,  Bolton,  and  Bury 
Kailway  Company,"  and  "  The  Bury 
and  Bossendale  Kailway  Company," 
it  was  agreed :  "  first  that  they  would 
mutually  concur,  at  the  expense  of 
the  Bury  and  Bossendale  Company, 
in  obtaining  an  Act  of  Parliament 
for  a  line  of  railway  from  the  Man- 
chester and  Bolton  Bailway  to  Buiy 
aod  Bawtenstall :  secondly,  that  the 
Bury  and  ilossendale  Bailway  Com- 
pany should  haye  the  use  of  the  Man- 
cheater  and  Bolton  Company's  sta- 
tion at  Salford,  but  not  to  impede 
the  Manchester  and  Bolton  Com- 
pany's traffic,  paying  such  charge  for 
such  requisite  additional  accommoda- 
tion to  the  Bame>y  arising  from  the 
traffic  of  the  Buiy  and  Rossendale 
Company,  as  any  three  indifierent 
person^  to  whom  it  should  be  re^ 
ferred  in  the  usual  way,  should  de- 
termine: thirdly,  that  the  traffic  of 
the  Manchester,  Buiy,  and  Bossen- 
di^e  Company,  wheUier  of  passen- 
gers, merchandise,  or  coal,  (tl^it  is^ 
traffic  using  both  lines  or  any  por- 
tions thereof,)  between  Salford  and 
Bawtenstall,  or  any  points  interme- 
diate to  these,  should  be  carried  on, 
as  reqpects  engine-power  apd  car- 
riages, clerks  and  porters,  and  all 
other  expenses  (except   the  main- 
tenance of  the  Mjanchester  and  Bol- 
ton Bailway),  at  the  costs  and  chaige 
of  the  Buiy  and  Bossendale  Eailway 
Company,  who  should  pay  to  the 
Manchester    and    Bolton    Bailway 
Company,  for  the  use  of  their  rau- 
i^ray,  and  in  respect  to  the  traffic 
th^nsin  specified,  a  pro  rat4  propor- 
tion (according  to  the  distance  passed 
over  the  two  lines  respectiyely)  of 
all  and  singular  the  gross  rates,  tolls, 
and  proceeds  arising  firom  the  said 
ti;a£c :  with  this  proviso,  that  no- 
thing t]iic;rein  contain^  fior  el8e:w!tiere 
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provided  8h<H^j§jB(jfgiBe  the  Man- 
chester ~ 


pw^y        _ 

railway  between  the  point  of  juno- 

IMl  of .i|^\1rUih  tiievBniy.  in4v  fioiMi- 
Sfi  ldi^(wc4j^h^  ^Ifl  Ahf  ifPgtl^r  K 

l«WHlpf  itt^..!¥a«Bl^«?ter  ,fin4 
Itq^.RaiJLwyj  aA,i§alfflrd;.,wY^|'j.. 
leaa,  th^.J)^ncbj9e«^,a^d  :^Qlt9^^ 
IwAj^  (>]^n^9hauldbe  ei^i^ 
jiQ  ohmrflpe,  for  the  uae.of  s^clU  pprtion 
9jf  th^if  Jfailw^,  fpf.fl.  l^^gth  o^.tvp 
mialef .^^  tb^  l^it^  ,..AAer  the  mak-> 
i^^  of  this  ^sis^xmui^  ,thQ  Man^ 
c|iesfte|;,  ^oltop,  ^d  »B.iwy(  iRw1t»W 
O^wpwyi  Fft«'i»QOKp<>rated  :with.  tbp 
Mancjbue^^r  and  JuoedB  Railway  Com-* 
p^]^«  ajod,  i4tMnat(5ly  .^ciame  :**Th(e 
L^qW3h4i{e  ai^.  YpfMfic^  .IUil)'«W 
Company;*'  an4  il^e  Biixy  and  Ro^i 
a^dalo  .^PaU  way,  Company  .becauie 

apudaV,  i(.^)Riiyj  ^  Poj?>|)awrf T  >a^ 
lif^)Fing  been  extended  ^  (^rtam 
other  places,  became  ''The  East 
Lancashire  Bapipfiji^Company;*'  and, 
by  subsequenj^  Apf»  of.  Parliamenl^ 
certain  other  railways  were  incorpor- 
ated with  it,  spi  ^^1  ^  form  an  ex- 
tensive line  of  railway.  A  special 
verdict  having  fdttid  that  thele^h 
of  the  MaaichM^r,  Boston',  ani^  Btiry 
Bai!hmf,  ftotk  thestetidft  ^t  Mfefd 
t«>  Its'pd^t  iof  ^ituctian  With  ;the 
MaiKihe0t6r,"Btiry,'aiitt  HMsan^Ale 
Railway  at  (UiSton^  vftm  ft^ur  miles 
and  tio  u!^t»^-^ffM,  fkh!^;  that,  on 
thd  true  cchMtrootion  tf  the  above 
agre^ment>  tNIiiincMhire  and  Yerk-^ 
«bii«  Bedlway  OMttpany  were  not  cm^ 
titled  to  charge 't^  Itaet  LsncasbiM 
Railway  Company  that  ptltpertku 
hr  the^'  "^rhole  amount'  redeived  as 
tell%'whi<^  tlie  Wltfol^  i^stttice  of 
tin>  wUms  t^  be  ^atj^'idt  this 'pent 
bears  ^  the  wketo  dMinde  itrav^ed 
bn  th%  >lin«»l  dH  th^  i£aati  Lahdashirf 
Oomfdny  afolie,  buiP'thttt  rtli^.  nvte 


a^tvyi%  ti^K^^nor ^IMAcl^ j  iW^Vvtaft 
9|y mettled,  a  distance  of  two  mki^ 
was  to  be  paid  for  at  that  rate. — 


inent  Aeni 
,^t] 


111" 


H:T%iirn(iH 


Se^i^dlyv  t^  Ae 
not  affected  by  nie 

6f;Pariiaitiehl^'Wld*' 

not  exieiltr  uwoua 

i     i      '..'•(!]  BATRj  .ii.'*ru.  Ill  I'll' 

*    sue  Ha^i^  VdMammaik^  *<^ 
RECOGNIZANCK 


^  Biepieiim  Atfi^^tthstith^fiin. 
tiiff  wiui  tiNi£«l1?io  tbcf  defeittfaai^^«»(a 
rent  df  400^  a  yent.  'At  the  trial,  it 
l^pMrad-thiit  the  def^aan%*bdiD§ 
the'owner  (df(latidfibiidialto.dfij|itUe 
eomiBtated<uftdek>'the  6  ^7'iWiK;  4^ 
0.71.  agreed  by  ^rtfitO'demiMio 
the  plaintiff  th»faM>('4itU'f^MM/t:ai 
a  yeatPr  cebt  of  t4(JQA^^UiEri&^rtlia^ 
altlioargh  before  the  eoammtaikm 
BiltSi  an  ttgi^ement'diightr  bavii  ofM- 
ftted  i«  an  i^;i^«itueiil  to  kkmiaeibeih 
tithe  and  land  «t  that  jdtnt  vent^  yet^ 
tl^  d^g*demebt  Uih]B^-after  th»  «fiR- 
tfltittfikm;  i^te^mbijfttitb^fi^i^'?  ^»e 
ini'pkisMie,  idm^e^  <  byntba  ^^ 
ef  thtii  Act,  tr^Uhe  de£9iidant.  d» 
ilMiined  for  the  rent-charge,  the  plain- 
tiff would  be  entitl^  to  deduct  the 
amount  from^^fw^dnf;  and,  coiiae- 
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— .  'tin    th.i  J    * ,    I   i    •".   .'      .:      ?   -  r  . 

^.  l?«te'^tn  iwwty  ijiih^  RMji  due. 

jreaj:lj;^rent  pif  80^;  .aa|l  becftusa 

<»^jthej^t  afgre^d.fcr  .iioj^rtai* 
time,  ^  icn^y  one  year  ending  an  the 
^9th  o/S^otember,  A.  d.  1851,  was  due 
and  in  arrear,  ^s^  4nA  then  justified 
the  4i^r^  .*»:  lei^t  ^^  s^ice^:— 
Hdd^  that  the  date  in  the  avowry 
was  iiiaterial^|i^fl,t^ei]pfoi»  that  the 
avowiy  was  not  supported  by  proof 
of  some  renjt  beiiftg  dile'and  in  arrear 
for  a  former  year.  Roekruge  v.  Caddy , 

* 

RO^BBEtis. 

&EQtrEstRj:Tr6N. 

Jtidgtient  )i&Ting  been  signed 
agaiiifrt  the  defeaduit,  a  benc^oed 
dergyman  in  the  county  of  Breooni 
a  Imt  of  aaquestnMian  was  issued 
and'  put  iti  fbvoe  in  the  nuaith  of 
Jkioguirt>;  but  aA  that* .time  na  writ  of 
ft  fill  ^^tAiAt^dr  hiwl  been  iaiaed.  In 
Oat(ilHir,;a  writ  o^fi.  fa.  was  issued 
against  tfa^  defendAnt^i  to  whiob  the 
ihaoS  ofv  Bristol  made  a  return  of 
nolla  .bonaonly,  and  not  that  the 
dalMidaBt*  wa«  .«leriou»  bep«fici«ifeu& 
C)i»ll»^82»d  of  K^y^mb^r,  a  ru&einim 
WM  (ibtained  to  set  aside  the  writ  of 
aBquestvation:*-Aii?^  firsts  that  the 
urit  bH  sefUesttatKm  7Mra«  ijvregHlar; 
andaoeofidly,  Ahatthe  ode  wa^imoj^ 
k/k^'v^^imbi  \JST^Vii»$e  y.fVamgkcm^ 

\\\\\\  \    jil      ,    ^«  .  f;j1'- 'ft  ••«  '•  «      <.i«i..i«Ji3 
»!•  I    r  •<  ]•  »l      »1  l<  •!  If  ttii   •♦•{    f     1 1.  A'    !m  • 
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See  Joint-stock  Ck>HFAKY. 


mid  GcaU  on  JUecuihn ^Vd^  8a.' 

It  Is  rio  t^rf  tWdiity'  Ijf  tH^ 
slferiff,  irfdxddiitittg'ii  -wrif  6f  d<x  *^* 
to  recbiVe  '^he  kmoAedt  bf  the  d<^t 
fttid  ooste;  iti'b^ed^  to'pAy  tiem  bv^ 
id  the  6Xe<iuti9ki  (^^ntiE  And 
therefore,  where  the  debtor  makes  k 
Pdkintafy  payment  to  the  bdU^  of 
the  debt  and  costs,  to  be  paid'  oveir 
to  the  execution  phiintiff,  and  the 
bailiff  falls  to  do  so,  and,  in  conse- 
quence thtreo^  the  debtoi*  is  a  se- 
cond time  arrested  under  a  fresh  imi 
issued  upon  the'  same  judgment^  the 
sh^ekiff  IB  not  liable  as  for  a  breaidh'  of 
dtrty  in  not  paying  ovtf  the  mofaey 
to  the  execution  plaintiff. 

'  Semble,  that,  m  such  case,  '  tte 
di^litor^s  remedy*  is  \r^  dctidn  agaiiist 
the  baiHff  far  hreeich  oST  oohtiiid;. 
Wo0(^ V.  Fiknie',''  363 


SET-OFF. 
See  Payment. 

SHIP. 

Where  the  master  of  a  v«KBi  jwUa 
part  of , a  sUpfex's  goods  at  in  ialer^ 
mejia^  povt^  in  or^  to  raise  m0ni^ 
to  provide  ibr  the  lepaixs  or  othcff 
ekpenses  0f  the  vessel,  whioh  ai^e  ne- 
cessary to  enable  bijti:t»  prpseeute 
and  complete  thcf  voyage^  aiid  tthe 
vessel  does  not  arrive  at  her  port  of 
deetinatiKMi,.^ie  sduppctr  is  not  .en- 
titled to  veeeiiVBthe  dear  value.fiMr 
wdiiQh.thei  goods  woul4'iMbve>0eld4kt 

A  deolaBatifm.ixtfasstin^t.fftate<i^ 
that>thd  defeddtet  ism  tlie^ioffmeT'Of 
a>eeprtait»ahipt]|m4t  aeegrtainlS^r^ifa 
pok^vsoid  bowiid[£n>i«iheiio^^(tib# 
poarto£XiOtdoa.ki  QiMt.Bcilftin^  and 
that  th^'plaiiltiff  leaused'certaiii  goods 
of  his  to  be  shipped  on  board  the  ship, 
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to  be  conveyed  to  London  for  certain 
fi^ig)ii;i;.tbat  tp)i<^  fhip  aet||i^a9(^p 
her  voyage  was  muen  injured  by 
tempestuous  weather;  and  that  the 
master  was  obliged  to  put  into  an 
intermediate  port  to  have  her  re- 
paired j  and  that,  for  the  purpese  of 
0U(Ai  repa^  and  to  pay  them^  and  to 
^able  the  ship  to  leave  that  port,  it 
became  necessary  f<x  the  inaerter  tb 
taise  a  sum  of  money ;  and  that,  with- 
out doing  so,  the  ^p  woixLd  haVe 
t>een  unable  to  leave  the  port  or  t6 
proceed  to  sea;  and  that>  because  the 
mkkstar  could  not  otbexwise  ndse  &e 
amount  necessarily  required,  he  sold 
certain  of  t)ie  plaintiff's  goods,,  and 
^th  the  amount  ao  j:ealjsed  h^  p?4^ 
tlbe  expenses  of  the  ^pair^  <&c.  The 
•^aclaration  then  8,^t^  thfit  the  4^ 
|j^dwt,.ii^  9on8iderpttim  of  th^  pre- 
mise promi^  tihe  plWpti^.w?  ,pwr 
,bifl[i..tbe  value. for  Wf<^  thje  go9ds 
lYQi^d  have  be«a  sol4  if  tjtey  ha^ 
b^en  d^livere4  by  the  4efe^dant  io 
Jh,e  pUiAtiff  at  Lqn4Qn-  ,    . .  ^ 

Plea  to  the  d^icUration,  so  fax  ^ 
the  same  claii^  to  recover  damajg|e« 
to  a  greater  amount  than  the  v^u^  of 
the  i£ip  and  freight  thereinafter  men- 
tioned, that  the  plaintiff  ought  not 
to  maintain  his  cu^on  to  recover  any 
damages  to  a. grantor. amamt^than 
^msm^  hecmmy  jiftiQiti/ihd  goods 
were  shipped,  and  before  any  part 
theieof  had  b^  ^og^vpjfed,  to  the  port 
of  L.9  and  whilst  theu  were  in  the 
cnstody  and  under  the  control  of  the 
master,  the  mastw  wrongfully,  and 
^HtMoiit  nayi  anthoiit3>«  in  tHat  behalf 
firom  the  deleiidaiit^  and  :withouib  his 
knorwladgiv  privity,  <nr  jconsentj  sold 
thegoodo,  land  thadefapjft^t  tb^p^t^ 
waa  unable  to  deliver  thejn  to  t))ii^ 
{plaintiff;  anid  thali,  at  tbe  aeveraJ 
times^  the  defi»i»daAt  was  the  owA^ 
of  the  (Shj;^  heuig  %  Bri^tisb  ymmlt 
and  duly  registered;  that  the  gpoia 
were  shif^ied  by  being  .received  into 
tbs  cQ^body  of  the  maatiei^  and.  .that 
the  defendant  never  personally  ac- 


fi^  ^vitb  ^iffim  or  ^  tHhigpiiig,  «r 
ti^!»ito»  ^^i^iepl^  as  mudi  oi^rn^  «£4li# 

vee^;  and  that  the^duppinganainfe 
took  pliK^  after  the  lat  Septettibictv 
1S13;  Aod  that  the  aale  was  dome 
Til^out  iike  ^lalt  or  privity  of  the 
defendaaA ;  and  inrther,  that  tbevaliia 
of  the  ship,  tpgeliisr  with  tiie  ^fitm 
oi  the  freoght  <kie,  or  to  gcow*  doe 
dwrfng  the  voyage, .  did  3iot  ^^soeed  ^ 
certain  sum  (named^.  Yefifiaajtiai^ 
and  pvayer  of  jodgmant. 

Hdif  first,  that  the  declarafcMi 
was  bad  in  sttbatanoe;  and  aeoondly, 
that  the  plea  was  bad,  as  beuig  pieadad 
to  the  damages  inarely.  - 

SmnbUf  eisoy  that  the  i^ea  did  not 
disclose  any  defease  under  the  •  53 
Geo.  3>  c.  159,  up<xi  which  it  pio- 
£MBe4  ta  be  foimded«  Aikkistm  v. 
Sitephena^  567 
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J8MALI/  DEBTS'  AOTa      - 
<B  4  10  Tier,  tx  95,  113  k  U  Vtcr. 

Sea  CouKTY  Coubt. 


»'>  ;^  v.-'^  </    .(L) 
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'        (1).  Mdrtgofft.   ^  ♦    " 

'  .Ai,  b^giiidebiM^'te^-d^dUfl- 
alrt  in  the  sum  bf"  mir9:  eS,^ 

indeiitaxe  assigned  i^  hiUHc^rt«% 
fiimiture^  and  also  a  policy  of  teidr- 
ance,  wiUi  a  proviso  for,  redempdoa 
on  payiheiit  ot  the  prittdpal  laon^ 
and  interest;  and  a  further  pro^;^, 
that,  in  de&ult  of  payment,  it  should 
be  lawiul  top  the  ddTendant  to  t^ 
and  sell  the  fiirpituxe  ai^  policy, 
and,  out  of  the  proceeds,  to  reim* 
burse  himself  all  costs  aAd  expajsesy 
and  all  sums  he  might  eitpend  in 
keeping  on  foot  the  policy.  Then 
followed  a  covenant  by  A^  for  pay- 
ment to  the  defendaptpf  1 84/L  7^;  6d., 
and  for  payp^ent  to  the  in^umnoe  of- 
fice of  die  premiums;  and  thitt,  in 


STATUTE  i)»^^SjLUDB.       SURVEYOR  OF  OKGHWAYS.  M7 


«r  '^iuMiwkicy'  of  ^  itammoM 
iximpaii  J,  A.  w<nild  iaaam  in  auotMr 
iMoe,  Md  $Bfaga  ihe  new  poUoy  to 
llifit  defttidant ;  aad  that  if  A.  thonU 
neglect  to  pi^  th^  premkiB  or  iii^ 
«dre  in  dome  otktr  ti^  the  deftbd- 
m^  nughl?  do«o,  diid  thesittis  no  Ad* 
^^tms^  by  the  drfeadafeit  iar  ooMiii- 
iting  the  insorAnoe  ^  midtziig  *  freeh 
polif^  fihorald  be  oonsideted  as  prinel^ 
.{tal  inonieB  knd  hear  interest,  and  the 
policy  should  be  a  seeurity  for  the 
tepAymea^  thereof,  and  ahouM  9iot 
h^  redeemed  without  {MKyment  to  the 
^ditfeodaftO  of -the  stuns  so  adn^nei^ 
and  interest,  as  i^ell  as-Uie  184^.  7$. 
6«i.  ^-^HM^  ikkt  sadh  mortgage  was 
«not  ^  A  seimHtylbr  the  repayment  of 
money  io  be  thereafter  lent,  ad* 
▼anoed^  ot  paid,**  dbe.,  to  an  ammmt 
fMinoertain  and  without  limit  *  ^with- 
in the  Stamp  Act,  66  Qeo.  8,  a  184, 
Schedr,  iPtx  L,  .€ltj  ''^  MoHgMge,"  and 
tlM]9Bf<m  did;  i:^  jreqnire  a  ^|.  s^^ 


n*  i^ .  » 


1  ."!.)    » 


(2).  J^ewspaper. 

A  publicatipf^ /oc^i^taining  public 
news,  printed  and  published  in  the 
United  ^gdou^  'fbf  Sale,  for  less 
than  6<£,  .eicceedixilg  onp  sheet  and 
^^ftt>ejco^edi»g4wo  sheets  x>f  paper  of 
the  dimeiisions  jof  .fiy^nty-oiae  inches 
in .  lengtji  and  seventeen  inches  in 
biceadih  (i^  wh^ver  way  or  form 
4ivide4  into  leaTen^  or.  in  whatever 
wav  printed),  and  published  periodir 
cally  in  parts  or  numbers^  at  i^tei> 
i  vals  exceeding  twentyiHsix  days,  is  not 
Uable  to  stamp  duty  under  the  6  dc  7 
WilL  4,  c.  76,  Sched.  (A.>-^er  Pol- 
lock,  0.  B.,  Platty  B.,  Moflriiny  B.;  dia^ 
sentiente  •  Por^e,  B.  Attorney-Gens' 
ral  V.  Brodbwry^  97 

STATUTE  Off  FRAUDS. 

Ste  GUARANTEB,  (2). 

LaNDLOBD  AKD  T£KAKT,  (2). 


S»  ArroBNBT,  (2),  (3),  1. 

(1).  faynkeni  qf  Iniereat.,     . 

Payment  of  interest  upon  /&  pice 
misaory  w^  payable  on  deipiu^  is 
ffiffiin^nt  to  take  the  ^afe  opt  of  the 
gjftatuteof  limitatiioni^  althopgh  these 
be  no.  independent  evidence  ^t  any 
demand  of  pa3rment  of  the  note  has 
been  made.  .  BomfiM  v.  SSipperi  27 

(2).  Faymmt^Dwidindby'Order 
qfilnedveni  Cowrie 

One  of  three  joint  makers  of  a  pro- 
ntidBory  note  becamie  insolvent,  and 
inserted  the  note  and  the  hoIdei-*s 
hkme  in  his  schedule,  and  a  dividend 
was  afterwat^  paid  to  the  holder  by 
o)rder  of  the  Insolvent  Conrt  in  re- 
spect of  the  utote : — ffeldy  in  lin  action 
upon'  the  note,  that  such  payment 
i^as^  not  sttfficient  to'take  the  case 
out  of  the  Statute^  of  limitftiibns, 
either  as  against  the  oth^r'  make^  of 
.the  note,  or  as  against  the  insolvent 
himself.    DcvvUa  V.  SdiJO0/rd$^        M 

•    <      i  I    f-    ..   ;    '      •  ; 

.     .  aURlUSNPER^ 
See  CoDiiVT  09nt,  <l)w 
.  LiKDbOin)  Mr»  Tkka)it,  (2); 

See  Evji);E^ciy  (2). 

SURVEYOR  OF  HIGHWAYS. 

A  surveyor  of  highways  cannot 
justify  a  tnsspassundera  presoriptiTe 
right,  or  a  costom,  to  take  stones 
from  the  waste,  whether  adjoining 
the  searshore  between  high  uid  low 
water  mark,  or  otherwise,  for  the 
purpose  of  repairing  the  highway»  of 
the  parish. 

SembU,  that  it  would  be  a  good 
jnstijScatkMi  to  plead  such  a  presorip- 


988  USURY, 

ponfihyr^i^egiig  Wait  tili^  'Bftrveifor 

I.'         ■;.;         :.''•  ■*'.•'       ''      '       -     ' 

'         TOLL, 

,    #^«e  &Att66tJR  CoMKISSIONIliEUS. 

'  KAlL*^Alr  CokPANY,  (4). 

:.'.    -'<.,    .•■»     M.  I     ^'i  '•       *■• 


KIM'/.  ^^ 

WABRANT. 

Act  contained  '^eSiall  extend  tkf  the 
hoKd  lov  /fairlbaniMaoef.qtf!  taa^*  MOiiey 
vpon  •^ieoatitjf'  of  anfr  tkBcb^-tntt- 
nl^nAii^ior  JbgH^itwifefttey  .<»  -aay  <*• 
trfleormtelnittiuv^;''  and^thflifr 
jEbro^fi^  iiU'Ofl^zfliuiiieie  ^pa^le^'tfb 
IMee  moBi^'M'^'mt»"iX.  mtel<e8t 
exceeding  5L  per  cent,  per  annum, 
18  Yalid,  fdUioiigh  p&amdhj  a  mort- 
iS?T^ff^JPhia{pa,  188 
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i6'«s  Fabstw  10.  A0S3f91%.  (1). 
. '  JUiLifAy  Cpniuirr,  f  1  ^ 


f  I 


)  "< 


liibMili/faiU9'ofnioliat]^0< ondr  "^nffntSb- 
tsDvy  opted  ncit  faaYkijg  vcgxk  thiffiitiito 
inratitlbiTto  ;nniria«^'ndt  fliffiMted^by^tikte 
mniary  knTB,  ;i»  mbt  irep^ed^l^yrtlFe 
%^Bi^  Ytok  ci  .df  ^«'  ly  \tiuidT'extsin|^ 
biife  teal  ]dbtis  noi  ihatiiq;^  mfc^^titaii 
tbM^v^  nmnthv  to  rui'flvm  the^ubofy 
laws,  provided  that  nothing  in  the 


gageonlanJ 
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VAGRANT  ACT  (5  Geo.  4,  c.  83> 
The  Vig^ani^  Ajfctl  CHXied/  4,  a  83, 

tQ,  c(wiWtH^Wyi  I^IWy,  >Q.;^wi^- 

ment*  Tuiil^iw*  the  fitreat  leads  to  acune 

,pfn9ti^j»9prt^,  .^  ,^.-.  ;  .,.  n  .1. 
,..  TtetjBfq3^,yhfti5^,|^,,ooi^ 

?j<raa  Pflfty     ,,..}.    u^^     ^^'fr;o- L^jKu-,.? 

to  the  CQifWi^«»yt^giat^^jb^4ia,not 
ptalie  %t  tte  jm«>i^er  ;jR«  m^ 

street  yn^  }^^mmmm 

WARR>AIfT.,T*»/n  J)ir''. 

A .  B.  obtained  a  mBgii§te-ati's%«a^ 
ifatnt  for  tbe  apt)reh<>hsiaii  idf<C.«D. 
upon  a  iorfminal-  elmrg^j  WhMdi; '«| 
tlie  &ekrm^; '-^^  dk^ML't  >xKi 
wan^i^^wAB  di^e^iidd'^f^^r'ihb^iM^ 
'^at»)^'of  D.^)^(^  )>di^Av^<thV<)^Affi^ 
b^  Wv')i  ^  i^^  S.  i^tl)^ie^d^Kd4MkMtat 

^did  .«-^  H4d^  i^^\m  iraHbifAt><UM 
no^ixs  e2itf»MiLted  tby<«i^^tiiboGKAialii- 
by  'thia^fr  ^bjr  ^  oMpt^e^^iitlMppiairii 

<^tion  rt>f  it  bi^'«hlP'ei(|ttti|;p^«dnBikBle 
was  illegal. 
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Secondly,  that  trespcus  lay  against 
/^>ilUb:diy^liB>ao(iBBIBOllliuhr^  beerii 

JOthidd'ath  s^setidDiFof th^'dl  Geoi<fi, 
See  PouoY  op  Guarantie. 
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""Tllb  59€^6b.  9,  b.  bbtx.  incoi'porated 
k'Cototiany  fef^  'mAMng  a  navig«A)le 
cankl,  Slid  eAa^d,'  ''that  bfefbre  any 
^^he  brobk^  sttetons,  tivide^  watew, 
WtetdotuieSs,'  or  sjiririgs,  -wJAth  mip- 
^e4  the  Hi-^  'Gadfe  oir  Btflboiktii*, 
should  be  taken  for  th6  puHjo^  of 
*K4'fciAa!/'i  reservoir  shoidd  be  lAade 
fyi-  coHycting'^ood-traters,  sufficSeitt 
4$  wjpty^Wcfi  Hvtt^Vfth'a^iatttav 
f  Wte  'id  Uisi  ecpittlto  s^iat  shoiild 
^^^itiken ftoitt  i^l  fiddtiT6rs,  brobtoi, 
Jr^insi'^&c.,  form  WoCtlje  in- 
tended canal:   and  i/haty  w)iet^eV€^ 
%fe'  fttotifi  ')>e  i  mk  of  ^ter  in 
te'nvers,  tor -the  liUp^l^  crf'ariy 
iiinr'lllierebn;  a  pardon'  kppointerffer 
iliat  purpose  should,  ftf  thejmrtauioe 
t)f  the  occupier  of  the  mill,  let  off 
from  the  reservoir  and  convey  to 
such  river,  infeppfysof  ^ter  equal  at 
Ig^v  ior  i^  qnniutity  taken  i  a^ove 
tke:n^  ibr  the  .use  of  the  canal: 
^provided  tha^  when.^^uflfuaent  quan- 
tfaUr  of  flood^waters  could  not  lie  ol^l- 
Vioted  for  «erving  the  iniUs  with  a 
«niintity  of:^?wlteir  eqtial'l*  least  to 
?vh«t  flbouH  be  taken  from  them  £or 
i|be»  ttse  of  the  canal,  the  Company 
AcKM  thenceforth  oease  to  take  any 
)<tf.tbe^iRaiter»  ofilihe  aaid  xmra,  or  of 
4be  brooks  b^^bw^b,  }riy^et%  w^iai^, 
1^9J»ifOQ^tiX^^..QT  spring?  whwfc  then 
8iipf>lied.tbe  same,  <hp  any  part  there- 
05  .fiaiany  purposes  •whatsoever."  ,  By 


agreement  under  seal  of  the  11th  of 
Gteptiimbaiv^lc&lLf^ibeihraanjklfi'C!^ 
|«fy/'«idttto  y^dnfjfiv'>^lioi^vB]if 
Q9ntor  ^f  JmQ  J  Aboiaiit  i  anUlsH  edtiaate 
bdlpw  the  junction  of  the  xii^lBul- 
bourne  and  Grade),  after  reciting  that 
there  had  been^ttlplttbs  between  the 
Company  md  ^^1^^  .jjl^i^i^  respect- 
ing the  suDstriaction  of  water  from 
their  mills  by  the  said  canal,  and 
that,   upon  matlfi^  Jdeliberation,   it 

^«^.^.^^*^L^J^.»^.P^Wf^ft<i  ^^ 
security  coiud.  pe, oht^Aedj  for  the 

mill,   and  an  end.  put  to  disputes, 
without   the  aid  of  reservoirs,    by 
varying  the  jeo)irfe<ff  ,ihe  canal  in  a 
track  therein  referred  to,  the  Com- 
pany covelianted  to  endeavour  to  pro- 
cure an  Act  of  Parliament  to  autho- 
rise the'  dekiatioiis;  and.^lso,  that 
they  would  not,  at  aiiy'  time,  make 
any  other  alteration  in  the  state  of 
communicatiqf^.)  j»et)irqen  the  canal 
and  the  livers  Gade  and  ^ulboume 
above  the'  higher  inill  of  the  plain- 
tifis,  OP  any  diversion  of  the  waters 
of  those  TiYen^.pfd^' filffu^  the  same 
should  continue  as  then    existing. 
The  58  Geo;  i.'c.  h/i  ac'coWingly 
passed,  whereby  tie  Company  were 
empowered  to  vaiy  the  line  of  canal ; 
but  it  was  enacte<^  that  thev  should 
not  ma^^  any  alteration  in  t^e  state 
of  communication  between  the  canal 
and  the  rivers  G^e  and  Bulboume, 
nor^Y^  ,fOf  ,of  thp^v^a^r^  .p^  the 
saia  nVers  in  any  oiher  manner  than 
diverted  ^aft^tiie  *&me  of  the  peissdng  of 
that  AH;.     In  the^  yeat  1849,  the 
Company  sunk  a  well  on  their  own 
land,  and  erected  over  it  a  pump  and 
steam-engine,  by  which  they  pump- 
ed into  thdr  summit  level  &  quantity 
of  undeiSground  water,  whkh  would 
oUiemnflO  have  flowed  under  ground 
into  the  'tivbt,  Balboume,  and!  al80>  a 
i|p}antit)F  -of   under^rouiui    water, 
w)u0fa  wnoU  otberwSiBe  have  perCb- 
lated  the  istorreooing  dudk  tod  eikth 
mnder  .ground  into  that  ruver,  both  of 
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trhioh  quantities  of  water  wonld,  in 
the  natural  and  aooustomed  ootirses 
of  the  rivers  Bnlbonme  and  Gade, 
have  flowed  to  the  plainti£&'  mills, 
and  have  been  applicable  to  the  work- 
ing thereof;  and  a  portion  of  the 
water  of  the  river  Bulbonme,  which 
would,  in  its  natural  course,  have 
flowed  to  the  plaintifb'  mills,  was 
also  drawn  off  through  the  inter- 
▼ening  chalk  and  earth  into  the  welL 
The  plainti£b  were  in  consequence 
prevented  from  working  their  mills 
so  beneficially  as  thejotherwise  might 
have  done  :— 

Hdd,  first,  that  at  common  law 
the  Company  were  liable  to  an  action 
for  abstracting  the  water  which  ac- 
tually had  formed  a  part  of  the  stream 
of  the  rivers  Gkide  and  Bulboume,  by 
sinking  the  welL 

Secondly,  that  an  action  would 
also  lie  against  them  at  common  law, 
lor  the  abstraction  of  the  water  which 
never  did  form  part  of  the  rivers,  but 
was  prevented  frsm  doing  so  in  its 
natund  coutve  by  the  excavation  of 
the  well,  whether  the  water  was  part 
of  an  under-ground  watercouzse,  or 
percolated  through  the  strata. 

Thirdly,  that  the  taking  away  of 
the  water  of  the  rivers,  or  the  supply 
of  the  rivers  from  springs  and  perco- 
lations by  means  of  the  well,  was  a 
breach  of  the  agreement  and  of  the 
Acts  of  Parliament. 

Fourthly,  that  actual  loss  of  profit^ 
by  being  unable  to  work  the  mills  as 
b^ore,  was  not  necessary  to  enable 
the  mill-owners  to  recover  either  at 
common  law  or  for  breach  of  the 
agreement.  Diekinsanr.  The  Grand 
JunoHon  Oanal  Compcmtf,  282 


WAY. 

An  immemorial  right  of  way  is  not 
lost  by  non>user  for  upwards  of  tw-en- 
ty  years,  the  user  having  been  dis- 
continued merely  by  reason  of  the 
party's  having  had  a  more  convenient 
way.     Ward  v.  Ward,  838 

WESTMINSTER  IMPROVE- 
MENT ACT  (8  &  9  Vict,  c 
cxxviii). 

Se$  Bond. 

WILL. 
See  Devise. 

WILM  ACT  (1  Vict,  a  26). 
See  Lboact. 

WINDINO-UP    ACT    (11    k   12 
ViOT.  c.  45). 

Under  the  Joint-stock  Compa- 
nies Winding-up  Act,  11  &  12 
Vict,  c  4t5,  an  "  interim  manager**  is 
a  distinct  officer  from  the  '^official 
manager;**  and  therefore  the  73rd 
section  of  that  Act>  which  empowers 
the  Court,  after  the  first  appointment 
of  an  official  manager,  to  stay  pro- 
ceedings in  certain  actions  until  after 
proof  before  the  Master,  doosnot  ap- 
ply where  an  interim  manager  only 
has  been  appointed.  BreUeU  T.Dawes, 

307 

WORKHOUSE 
See  BoBoUQH  Rate,  (4). 
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